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] In the Court of Claims. 


THE CHocraw NATION 
VS, . No, 12742. 
Tue UNITED STATES. } 


|. —Statement of omitted pleadings. 


The original petition of the claimant was filed June 13,1881. 

By leave of court an amended petition was filed January 24, 1882. 

Defendants filed a demurrer Dec. 19, 1883. 

By leave of court a second amended petition Was filed January 26. 188 a 

By stipulation of counsel for claimants and defendants, filed February 
16, 1886, and the order of court thereupon, the foregoing pleadings are 
omitted in this record on appeal. 

JOHN RANDOLPH, 
Asst. Clerk Court of Claims. 


Z [1.— Petition as amended—Filed feb’y 26, 1884. 


The following petition as amended was, on motion of claimant, the de- 
fendants consenting thereto,-ordered to be substituted for all former peti- 
tions and filed February 26, 1884. 


To the honorable the eh f justice and judge S of the nited States ( ourt of 
Claims : 

Your petitioner, the Choctaw Nation, in its own behalf and in behalf 
and for the benefit of certain individuals who are members and citizens of 
the said nation and interested: in the subject-matter of this petition, re- 
pectfully represents— 

F'rRsT. 
That this petition is filed, and the jurisdiction of this court is invoked, 


under and by virtue of the provisions of the following act of Congress 
VIZ: | 


I 


AN ACT for the ascertainment of the amount. due the Choctaw Nation. 


Whereas the Choctaw Nation, for itself and in behalf of individual 
members thereof. makes elaim against’ the United States on account of 
various treaty provisions which it 1s alleged have not been complied with : 
Theretore, 

Be it enacted by the Senate and House of Representatives of the 

3 United States of America tn Congress assembled, That the Court 
of Claims is hereby authorized to take jurisdiction of and try all 
questions of difference arising out of treaty strpulations with the Choctaw 
Nation, and to render judgment ‘thereon; power is hereby granted the 
said court to review the entire question of differences de novo, and it shall 
not be estopped by any action had or award made by the Senate of the 
United States in pursuance of the treaty of eighteen hundred and fifty-five ; 
and the Attorney-General is hereby directed to: appear in behalf of the 
Government; and if said court shal] decide against the United States the 
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Attorney-General shal], within thirty days from the rendition of judgment, 
appeal the cause to the Supreme Court of the United States ; and from any 
judgment that may be rendered, the said Choctaw Nation may also appeal 
to said Supreme Court: Provided, The appeal of said Choctaw Nation 
shall be taken within sixty days after the rendition of said judgment, and 
the said courts shall give such cause precedence. 

Src. 2. Said action shall be commenced by a petition stating the tacts 
on which said nation claims to recover, and the amount of its claim ; and 
said petition may be verified by either of the authorized delegates of said 
nation as to the existence of such facts, and no other statements need be 
contained in said petition or verification. 

Approved March 3, 1881. 


SECOND. 


The “ questions of difference ”’ between the United States and your pe- 
titioner result from the non-performance and non-fulfillment by the United 
States of the obligations assumed by it under the treaties concluded be- 
tween your petitioner and the United States on the 18th day of October, 
1820 ; the 20th day of January, 1825; the 27th day of September, 1830; 
the 22d day of June, 1855; andthe 28th day of April, 1866, as will more 
fully hereinafter appear. (Statutes at Large, Indian treaties, vol. 7, pp. 
210, 211, 212, 213, 234, 235, 333 to 341; 11 Statutes at Large, p. 611; 
14 Statutes at Large. p. 769.) | | 


4 7 THIRD. 


That under and by virtue of the terms of the treaty concluded between 
the United States and your petitioner on the 18th day of October, 1820, 
it was provided, amongst other things, that your petitioner should cede, 
and did thereby cede and convey to the United States all that part of its 
lands situated in the State of Mississippi described in the first article of 
the said treaty ; and the United States, in consideration thereof, stipulated 
with your petitioner as follows : 

“ ArricLte II. For and in consideration of the foregoing cession on 
the part of the Choctaw Nation, and in part satisfaction for the same, the 
commis-ioners of the United States, in behalf of the said States, do hereby 
cede to said nation a tract of country west of the Mississippi River, sit- 
uate between the Arkansas and Red River, and bounded as follows: Be- 
ginning on the Arkansas River where the lower boundary line of the 
Cherokees strikes thesame ; thence up the Arkansas to the Canadian Fork, 
and up the same to its source ; thence duesouth to the Red River ; thence 
down Red River three miles below the mouth of Little River, which emp- 
ties itself into Red River on the north side ; thence a direct line to the be- 
ginning.” | 

‘ArricLE [V. The boundaries hereby established between the Choc- 
taw Indians and the United States, on this side of the Mississippi River, 
shall remain without alteration until the period at which said nation shall 
become so civilized and enlighted as to be made citizens of thé United 
States, and Congress shall lav off a limited parcel of land for the benefit 
of each family or individual in the nation.” 

“ ArtricLE [X. All those who have separate settlements, and fall within 
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the limits of the land ceded by the Choctaw Nation to the United States, 
and who desire to remain where they now reside, shall be secured in a tract 
or parcel of land one mile square, to include their improvements. Any 
one who prefers removing, if he does so within one year from the date of this 
treaty, shall be paid their full value, to be asce tained by two persons to 
be appointed by the Presi: lent of the United States. 
5 “ ARTICLE X. As there are some who have valuable buildings 
on the roads and elsewhere upon the lands hereby ceded, should 
they remove, it is hereby further agreed by the aforesaid commissioners, 
in behalf of the United States, that the inconvenience of doing so shall 
be considered, and such allowance made as will amount to an equivalent.” 


FOuURTH. 


Your petitioner further states that under and by virtue of the terms of 
the treaty concluded between your petitioner and the United States, on the 
20th day of January, 1825, it was agreed and provided in Article I of 
the said treaty as follows: 

“The Choctaw Nation do hereby cede to the United States all that por- 
tion of the iand ceded to them by the second article of the treaty of Doak 
Stand, as aforesaid, lying east of a line beginning on the Arkansas, one 
hundred paces east of Fort Smith, and running thence due south to Red 
River, it being understood that this line shall constitute and remain the 
permanent boundary between the United States and the Choctaws.” (7 
Stats. at Large, pp. 234, 235.) 

The boundary line thus established was again declared by the United 
States to be the line by which the possessions of your petitioner should 
be marked in Article II of the treaty of September 27th, 1830, which 
provides as follows: 

“The United States, under a grant specially to be made by the Presi- 
dent of the United States, shall cause to be conveyed to the Choctaw Na- 
tion a tract of country west of the Mississippi River, in fee simple to them 
and their descendants, to inure to them while they shall exist as a nation 
and live on it, beginning near Fort Smith, where the Arkansas boundary 
crosses the Ar kansas River , running thence to the source of the Canadian 
Fork, if in the limits of the United States, or to those limits; thence 
due south to Red River *,and down Red River to the west boundary 

of the Territory of Arkansas; thence north along that line to the 
6 beginning. The boundary of the same to be agreeably to the treaty 

made and concluded at MeO EIGION ‘City in the year 1825.” (7 
Stats. at Large, p. 333.) 

By the first article of the tre¢ ity between your petitioner and the United 
States, concluded June 22d, 1855, it was agreed that— 

“The following shall constitute and remain the boundaries of the Choc- 
taw and Chickasaw country, viz: Beginning at a point on the Arkansas 
River, one hundred paces east of old Fort Smith, where the western boun- 
dary line of the State of Arkansas crosses the said river , and running 
thence due south to Red River.” 

But your petitioner charges, and so states the fact to be, that the United 
States, in fixing and causing to be surveyed the said boundary line between 
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the lands of the United States and those of your petitioner, did not survey, 
fix, and establish the same in accordance with the agreements and stipula- 
tions of the said provisions of the several treaties above specified ; and 
that the United States, in surveying and permanently establishing the said 
boundary line, did encroach upon and take from your petitioner a large 
quantity of land, to wit, 136,204.02 acres; and the said land has, by the 
said acts of the United States, as well as by the provisions of the act of 
Congress for establishing the western boundary line of the State of Ar- 
kansas, approved March 3, 1875, become a part of the public domain of the 
United States, without the consent of your petitioner, and in violation of 
those provisions of the said several treaties hereinbefore quoted ; and your 
petitioner claims from the United States, by reason thereof, the sum of 
$167,896.57. 


FIFTH. 


Your petitioner further states that on and previous to the 27th 
day of September, 1830, the United States induced your petitioner 
to make and conclude with the United States the treaty of Septem- 
ber 27th, 1830; and your petitioner further states that in making the said 
treaty the Choctaw people and their chiefs and headimen were told and led 
to believe that it was not the lands of the Choctaws, but jurisdiction over 
their country that the United States desired to acquire and obtain. 


~J 


SIXTH. 


Your petitioner further states that in the said treaty concluded on the 
said 27th day of September, 1830, it was provided, among other things, 
as follows: 

“ ArtTicLE III. In consideration of the provisions contained in the 
several articles of the treaty, the Choctaw Nation of Indians consent and 
hereby cede to the United States the entire country they own and possess 
east of the Mississippi River; and they agree to remove beyond the 
Mississippi River as early as practicable, and will so arrange their re- 
moval that as many as possible of their people, not exceeding one-half 
of their whole number, shall depart during the falls of 1831 and 1832, the 
residue to follow during the succeeding fall of 1833.” (7 Stats. at Large, 
p. 333.) 

And your petitioner further states that under and in pursuance of the 
said agreement, your petitioner, as a nation, surrendered. to the United 
States its dominion, ownership, and possession of all the remaining lands 
your petitioner at that time owned in the State of Mississippi, amounting 
to ten million four hundred and twenty-three thousand one hundred and 
thirty-nine acres; and thereupon your petitioner, in compliance with the 
stipulations of the said treaty on its part, commenced to remove from the 
said lands to the lands purchased and acquired by your petitioner under 

the terms of the treaty concluded between the United States and 
8 your petitioner on the 17th day of October, 1820. And your peti- 

tioner further states that it complied with the requirements of said 
article of said treaty, and did remove from said lands within the time 
stipulated therein, or within a reasonable time thereafter. 
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You petitioner further states that the lands so as aforesaid ceded and 
surrendered by your petitioner to the United States under the provisions 
of the said treaty were worth at the time of the cession thereof as afore- 
said the sum of fourteen million seven hundred and eighty-one thousand 
six hundred and sixty-one dollars ($14,781,661); and your petitioner 
states that it ought, in. equity and justice, to have received that amount 
for the said lands at that time, but your petitioner states that the United 
States did not pay to your petitioner the said sum of money for the said 
lands, although it did undertake and agree to and with your petitioner, in 
consideration of the said session, to faithfully keep and observe on its part 
certain stipulations hereinafter stated. 


EIGHTH. 


Your petitioner further states that in Article ALV of the said treaty of 
September 27th, 1830, it was agreed and provided as follows : 

“ARTICLE AILV. Each Choctaw head of a family being desirous to 
remain and become’a citizen of the States shall. be permitted to do so by 
signifying his intention to the agent within six months from the ratifica- 
tion of this treaty, and he or she shall thereupon be entitled to a reserva- 


tion of one section of six hundred and forty acres of land, to be bounded 
by sectional lines of survey; in like manner, shall be entitled to one-half 
that quantity for each unmarried child which is living with him over ten 
years of age, and a quarter section to such child as may be under ten years 
| of age, to adjoin the location of the parent. If they reside upon 
g said lands, intending to become citizens of the States, for five years 
after the ratification of this treaty, in that case a grant in fee-simple 
shall issue. Said reservation shall include the present improvement of the 
head of the family, or a portion of it. Persons who claim under this article | 
shall not lose the privilege of a Choctaw citizen, but, 1f they ever remove, 
are not to be entitled to any portion of the Choctaw annuity.” (7 Stats. 
at Large, p. ded? de ) 

And your petitioner further states that one thousand five hundred and 
elohty-five heads of Choctaw families signified their intention to remain 
on their lands in Mississippi and become citizens of the United States, as 
required by the terms and conditions of the above-quoted article of said 
treaty ; and your petitioner further states that although the above speci- 
fied number of “ heads of Choctaw families” substantially complied with 
all the terms, requirements, and conditions of the said article of the said 
treaty, and thereby became entitled to a grant of land in fee simple, as 
specified in the said article, yet but one hundred and forty-three of such 
families ever received from the United States their title to the lands guar- 
anteed to them by the said article of the said treaty, leaving one thousand 
four hundred and forty-two of the said ‘“ Choctaw heads of families ” en- 
titled to a grant of their lands in fee simple under the provisions of said 
Article XIV. 

NINTH. 


And vour petitioner further states thatt he said one thousand four hun- 
dred and fortv-two “‘ Choctaw heads of families” became and were en= 
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titled to have and receive from the ‘Tnited States grants in fee simple ac- 
cording to the stipulations of said Article XIV, lands amounting to 
1,672,760 acres; but your petitioner states that the last specified number 


of “ Choctaw heads of families,” whe became and were entitled to grants 


in fee simple for the above-specified quantity of land, were unlaw- 
10 fully driven from their homes and from the lands which they had 

claimed, and became entitled to have granted to them in fee simple 
under the said Article XIV ; and the United States failed and neglected 
to protect them, or secure to them the lands to which they became and 
were entitled to have granted to them in fee simple under the provisions 
of said article of said treaty. And your petitioner further states that, in 
violation of the rights of the said last specified number of “ Choctaw heads 
of families,” the United States caused to be sold the lands which they be- 
came entitled to have granted to them in fee simple under the said article, 
and permitted them to be ejected from the said lands, although they were 
entitled to remain thereon and retain their homes and improvements ; and 
your petitioner further states that the said 1,672,760 acres of land, of 
which the said one thousand four hundred and forty-two “ Choctaw heads 
of families ” became and were entitled to have granted to them in fee sim- 
ple, were reasonably worth at the time the same were sold and appropri- 
ated by the United States, in violation of the rights of the said last speci- 
fied “ Choctaw heads of families” uuder the said Article XIV, five dol- 
lars and a half/per acre ; and the value of the said lands to the said “ Choc- 
taw heads of families,” at the time they became and were entitled to have 
the same granted to them in fee simple, was the sum of $9,200,180. 


TENTH. 


Your petitioner further states that the United States, having failed to 
secure to “each Choctaw head of a family ” the reservation to which he 
or she became entitled under the said Article XIV, subsequently, by an 
act of Congress approved August 23,1842, attempted to provide compen- 

sation for the same by the issue and delivery of certificates or scrip, 
1] which authorized those entitled to such reservations, or their as- 

signees, to enter any of the public lands subject to entry at private 
sale in the States of Mississippi, Alabama, Louisiana, or Arkansas, which 
certificates of scrip they were required by said act to receive and accept 
in full satisfaction of all their claims or demands against the United 
States under said Article XIV ; and in order to compel the relinguish- 
ment and surrender of reservations under said Article XIV the agents of 
the United States adopted other measures of an unjustifiable and illegal 
character. And your petitioner avers that the various wrongs suffered in 
violation of said Article XIV were substantially as follows: 

I. “ Each Choctaw head of a family ” was allowed, under said Article 
XIV, six months from the ratification of the treaty to “ signify his inten- 
tion to the agent” to remain in Mississippi and thus secure the reservation 
therein provided. The treaty was proclaimed 24 February, 1831. No- 
tice of the ratification was not sent from Washington till the 21st May, 
1831, and was not given to the Choctaws till some time in June, the time 
allowed for signification to the agent being practically reduced from six 
months to less than three. | 


~ 
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The efforts of heads of families to signify their “intention to the 
agent ’’ were in various ways obstructed and often prevented by the agent, 
who frequently endeavored by threats of violence to foree them to emi- 
grate; and similar threats were made by others in the employment of the 
Government as emigrating agents. 

3. White settlers were permitted to intrude upon the lands intended to 

be secured by said Article XIV, in violation of the 18th article 
12 of the same treaty, which provided for their exclusion for a spect- 

fied per iod ; and said intruders were permitted to evict forcibly the 
Choctaw claimants from the lands to which they were entitled under said 
Article XIV. 

The lands embraced in the claims of said heads of families, after 
having been reserved from sale or entry, by order of Congress (5 Stat., 
252) were afterwards opened to pre-emption claimants (ib., 382) and sub- 
sequent] to other purchasers ( ib., 456) 

5. 1,150 heads of families, whose C oth to land under said Article XIV 
were afterwards ascertained and recognized by the United States, were 
unlawfully rio of the same by reason of f thei ir having been sold by 
the United States in violation of the provisions of said Article XLV. 

6. “iene of giving the said 1,150 heads of families the “ grants in 
fee-simple” to which they were entitled under said Article XIV, certificates 
known as “scrip” were delivered to them authorizing the entry of an 
equal number of acres of any public land subject to sale at private entry 
in Mississippi, Louisiana, Alabama, and Arkansas, which scrip they were 
not permitted to. receive until after they had consented to go, and did 
actually go, to the Indian territory west of Arkansas, where it could not 
be used. 

7. In consequence of the withholding of said serip from the claimants 
for whose benefit it was issued, until after their arrival in the Indian 
Territory, they could make no use of it, except by selling it at points 
pe: it was not wanted, and at prices far below its true value. 

The price actually realized by a large number of the claimants for 
ae scrip thus paid them in place of the lands to which they were entitled 
was officially estimated by the Commissioner of Indian Affairs at eleven 

cents an acre. | 
13 9. The price charged to the said claimants for the said serip in. 
an account prepared under the direction of the Secretary of the In- 
terior for Congress was $1.25 per acre. 

10. The sixth section of the act under which said serip was issued for 
the quantity of land teu which the claimant was entitled required it to be 
delivered “in full satisfaction and discharge of such claim.” (5 Stat., 
o1d. 

The third section of the same act provided as requisites to a reser- 
vation under said Article XIV: 

“And that said Indian did at the date of making said treaty, to’ wit, on 
the 27th September, 1830, have and own an improvement in the then 
Choctaw countrv: and that having and owning an improvement at the 
place and time aforesaid, did reside upon that identical improvement or a 
part of it for the term of five years continuously next after the ratification 
of said treaty, to wit, from the 24th February, 1831, to the 24th Febru- 
ary, 1836, unless it shall be made to appear that suc ch improvement was 
before the 24th of F ebruary, 1836, disposed of by the United States, and 
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that the reservee was dispossessed by means of such disposition.” (5th 
Stat., 914.) 

Which requirements were in violation of the treaty, inasmuch as said 
Article XTV did not require the head of a family “desirous to remain and 
become a citizen” to have and own au improvement, nor did any part of 
said article require a “continuous” residence of five years upon any “im- 
provement.” , 

12. More than a hundred families justly entitled to land under said 
Article XIV were excluded from any allowance for the same under the 
above-recited provision ‘of said act of 1842, because they had not occupied 
their improvements during the full term of five years from the ratification 
of the treaty, although it was shown that they had been driven from them 
by white settlers. 


14 ELEVENTH. 


Your petitioner further states that 292 of the 1,442 Choctaw heads of 
families entitled to grants in fee-simple under Article XIV of the Treaty 
of 1850, as set forth in Article ninth of this petition, have never received 
any such grants in fee-simple, or any allowance or compensation whatever 
for the same; and that the claims of 1,150 of said 1,442 heads of families 
were adjudicated and allowed under the act aforesaid of 25d August, 1842, 
and certificates or scrip awarded to them under the provisions of said act 
authorizing the entry of 1,399,920 acres of land, of which there were paid 
and delivered to the persons entitled to receive the same 3,853 certificates, 
or pieces of scrip, authorizing the entry of 7OO,O80 acres of land. ‘The 
certificates for the residue of said 1,399,920 acres, to wit, for 699,840 acres, 
were not issued, but were withheld under an act approved March 3, 1845, 
which provided that they should carry an interest of five per cent., paya- 
ble to the claimants or their representatives, to be estimated upon one dol- 
lar and twenty-five cents for each acre of land to which they were entitled, 
(5 Stat., 777). The aggregate amount or principal sum thus funded, 
amounting to $872,000, was afterwards, under an act approved July 21, 
1852, paid in money to the claimants, which sum of $872,000 was ineluded 
in the sum of $1,749,900 subsequently charged to the claimants in an ac- 
count hereinafter set forth in this petition, being for 1,399,920 acres. of 
scrip, in lieu of reservations, at $1.25 per acre, of whieh sum of $1,749,900, 
$872,000 was paid, as aforesaid, in money, the residue of $877,900 being 

charged in said account for the certificates or scrip authorizing 
15 the entry of 700,080 acres of land, delivered as aforesaid to the said 

claimants, for which 700,080 acres in scrip the said claimants were 
charged at the rate of $1.25 per acre, although, by reason of the acts of 
the United Staces and its agents, as hereinbefore set forth, in delivering 
said scrip at places where it could not be used, the whole amount realized 
by the claimants for said scrip was $118,400, and no more; which, together 
with the sum of $872,000, paid as aforesaid under said act of July 21, 
1852, making together the sum of $980,400, was all that should have been 
charged to said claimants on account of said scrip, and is all that should. 
be deducted from the sum of $9,200,180, the value of the lands of which 
they were unjustly deprived, as hereinbefore set forth in Article ninth, 
and which they ought to recoyer in this proceeding, unless they are estopped 
by the stipulations hereinafter set forth. : 
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TWELFTH. 


Your petitioner further states that Article XV of the said treaty’ pro- 
vides, amongst other things, as follows: 

“If the nation shall think proper to elect an additional principal chief 
of the whole to superintend and govern upon republican principles, he shall 
receive annually for his services five hundred dollars, which allowance to 
the chiefs shall continue for twenty years.” 

And your petitioner states that although the Choctaw Nation has estab- 
lished a republican form of government, and elected one principal chief, 
as required by the said Article X V of the said treaty, yet the United States 
did not pay to your petitioner the said sum of five hundred dollars per 

annum for the period of twenty years, as provided in the said article 
16 of said treaty, and your petitioner claims from the United States, 
by reason thereof, the sum of ten thousand dollars ($10,000). 


THIRTEENTH. 


Your petitioner further states that, by the terms of the sixteenth article 
of the said treaty, the United States agreed, at its own expense, to remove 
the Choctaw people to their new homes, and to furnish them with ample 
corn, beef, and pork for themselves and families for the period of twelve 
months after reaching their new homes; and also that the United States 
would take all the cattle of the Choctaw people at the valuation of some 
discreet person, to be appointed by the President; and that the same should 
be paid for in money after their arrival at their new homes ; but your pe- 
titioner states that between the years 1834 and 1846 nine hundred and 
sixty individual members of the Choctaw Nation emigrated at their own 
expense, and subsisted themselves at their new homes for one year, with- 
out assistance from the United States; and vour petitioner states that the 
Choctaw Nation is entitled to demand and recover from the United States 
the sum of $54.16) for each one of the said individual members of the 
Choctaw Nation who so removed and subsisted themselves at their own 
expense; and your petitioner claims, by reason thereof, the sum of 
$51,998.40. 

| fOURTEENTH. 

Your petitioner further states that Article NIX of the said treaty ot 
September 27th, 1830, contained among others the following provisions : 

“ArtTIcCLE XIX. The following reservations of land are hereby ad- 
mitted: To Col. David Folsom, four sections, of which two shall inelude 
his present improvement, and two may be located elsewhere, on unoccupied, 

unimproved land. 
17 “Vo I. Garland, Col. Robert Cole, Tuppanahomer, John Piteh- 
lynn, Charles Juzan, Johoke-betubbe, Eaychahobia, Ofehoma, two 
sections each, to include their improvements, and to be bounded by sec- 
tional lines, and the same may be disposed of and sold, with the consent 
of the President ; and that others not provided for, may be provided for, 
there shall be reserved as follows: 

“Virst. One section to each head of a family, not exceeding forty in 
number, who during the present year may have had in actual cultivation, 
with a dwelling-house thereon, fifty acres or more. 

“Second. Three quarter-sections, after the manner aforesaid, to each 
head of a family, not exceeding four hundred and sixty, as shall have cul- 
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tivated thirty acres, and less than fifty, to be bounded by quarter-section 
lines of survey, and to be contiguous and adjoining. 3 | 

“Third. One half-section, as aforesaid, to those who shall have culti- 
rated from twenty to thirty acres, the number not to exceed four hundred, 

“Fourth, A quarter-section, as aforesaid, to such as shall have culti- 
vated from twelve to twenty acres, the number not to exceed three hun- 
dred and fifty ; and one-half that quantity to such as shall have cultivated 
from two to twelve acres, the number also not to exceed three hundred and 
fifty persons. Each of said class of cases shall be subject to the limita- 
tions contained in the first class, and shall be so located as to include that 
part of the improvement which contains the dwelling-house. If a greater 
number shall be found to be entitled to reservations under the several 
classes of this article than is stipulated for under the limitation prescribed, 
then, and in that case, the chiefs, separately or together, shall determine 
the persons who shall be excluded in the respective districts. 

* K K K *K K Kk 

“The several reservations secured under this article may be sold with 
the consent of the President of the United States, but should any prefer it, 
or omit to take a_reservation for the quantity he may be entitled to, the 
United States will, on his removing, pay fifty cents an acre, after reaching 
their new homes, provided that before the first of January next they shall 
adduce to the agent or some other authorized person to be appoin’ed, 


wee 


proof of his claim, and the quantity of it.” (7 Stats. at Large, pp. 336, 
Beis 
18 Your petitioner further states that all the individuals named in 


said Article XIX, as above set forth, secured the reservations pro- 
vided for them, with the exception of Johoke-be-tubbee, whose reserva- 
tion of two sections of land in the second paragraph of said article was 
never located or in any way secured or paid for. . 

Your petitioner further states that the spirit of said article and its in- 
tention to provide reservations for the cultivators of the soil were violated 
in this: That whereas the said Article XIX intended to provide 458,400 
acres for 1,600 cultivators, but in carrying out the treaty land was assigned 
to only 731 of the number embraced in the 1,600, and the whole amount 
of land assigned to those 731 cultivators was 123,680 acres, a falling off 
of 334,720 acres in the quantity set apart by the said Article XIX for that 
purpose, as will more fully appear in the following statement : 

Said Article XIX provided in the— | 

Ist class, 25,600 acres for 40 cultivators; 
2d class, 220,800 acres for 460 cultivators ; 
3d class, 128,000 acres for . 400. cultivators ; 
4th class, 56,000 acres for 350 cultivators; 


In all four, 430,400 acres for 1,250 cultivators. 
In carrying out Article XLX the Government agents assigned— 
10,880 acres to 17 cultivators in the Ist class; 
22,080 acres to 46 cultivators in the 2d class ; 
23,680 acres to 74 cultivators in the 3d class ; 
39,040 acres to 294 cultivators in the 4th elass ; 


95,680 acres to 381 cultivators in all four classes. 
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15 For the 350 cultivators of the 5th class the full amount of 

28,000 acres, to which they were entitled undersaid Article XX, was 
assigned. But your petitioner avers that the actual number of cultivators 
having from two to twelve acres in cultivation at the date of the treaty, as 
contemplated in said article, was 1,763, instead of 350, and that 1,413 of 
those who had in cultivation from two to twelve acres failed in conse- 
quence of the limitations of said Article XTX to get any land at all, and 
that while the treaty evidently intended to provide reservations for 1,600 
cultivators, such reservations were assigned to only 731, although the num- 
ber of actual cultivators was 2,144. 

And your petitioner further states that the 1,413 cultivators who, ow- 
ing to the wording of the treaty, were thus excluded from its benefits, did 
at the time contend, and have since contended, that they were justly en- 
titled to the same measure of compensation for their improvements as was 
allowed to other cultivators of the same grade, to wit, eighty acres of land 
for each cultivator, equal in all to 113,040 acres, reasonably worth to 
them at that time the sum of $339,120. | 

And your petitioner further states that of the 731 cultivators, to whom 
were assigned lands as aforesaid under said Article XITX,143 have never 
received any land or other benefits intended to be secured by said article, 
of which number 45 cultivators, entitled to 6,400 acres, relinquished the 
same to the United States under said article, but never received any com- 
pensation for the same; and 98 of said 143 cultivators, to whom 15,520 
acres of Jand were assigned, never had any land located or set apart for 

them, the whole amount to which said 143 cultivators were entitled 
20 being 21,920 acres, worth at the time the sum of $65,760; for 

which sum, and for $3,840, the value of the two sections reserved 
for Johoke-be-tubbeeas aforesaid, and for thesum of $339,120 hereinabove 
set forth, making in all $408,720, your petitioner prays judgment, unless 
the claim for the same its concluded and estopped by the proceedings here- 
inafter set forth. | 

FIFTEENTH. 

Your petitioner further states that it was provided in Articic XX of 
the said treaty amongst others things, as follows : 

“To each warrior who emigrates, a rifle, moulds, and ammunition.” 

But your petitioner states that there were a large number of warriors 
who removed from the State of Mississippi, between the years 1834 and 
1855, who never received from the United States any of the benefits of 
the said article of said treaty ; and that the number of such persons who 
becameand were entitled to the benefits of the provision of the said Article 
XX was one thousand four hundred and fifty-eight, and they demanded 
from the United States the articles agreed to be furnished under the said 
Article XX ; and that the articles to be supplied to such warriors were 
reasonably worth, at that time, thirteen dollars and fifty cents to each war- 
rior; and that the whole amount claimed by the said warriors and their 
descendants from the United States by reason thereof was, and is, the sum 
of nineteen thousand two hundred and seventy-eight dollars. 


SIXTEENTH. 


Your petitioner further states that under and by virtue of the first 
section of the act of Congress making appropriations for the expenses 
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with the various Indian tribes for the year ending June 30th, 
1846, approved March 3d, 1845, it was provided as follows : 

“That of the scrip which has been awarded or shall be awarded to Choc- 
taw Indians under the provisions of the law of 23d August, 1842, that 
portion thereof not deliverable East, by the third section of said law, in 
these words, ‘ not more than one-half of which shall be delivered to said 
Indian until his removal to the Choctaw territory west of the Mississippi,’ 
shall not be issued or delivered in the West, but the amounts awarded for 
land on which they resided, but which it is impossible for the United 
States now to give them, shall carry an interest of five per cent., which 
the United States will pay annually to the reservees, under the treaty of 
1830, respectively, or to their heirs and legal representatives forever, esti- 
mating the land to which they may be entitled at one dollar and twenty- 
five cents per acre.” 

And your petitioner further states that the whole number of acres of 
land for which the “ Choctaw heads of families,” and their children, be- 
came and were entitled to reveive scrip, under the provisions of the act of 
Congress approved August 23d, 1842, and which was directed to be funded 
under the provisions of the above-recited act of Congress, was six hundred 
and ninety-seven thousand six hundred acres, and the value thereof, under 
the said act of Congress, was eight hundred and seventy-two thousand 
dollars ($872,000); and your petitioner further states that the said Choc- 
taw heads of families, their heirs and legal representatives, for whose use 
and benefit the said scrip was funded, became and were entitled to be paid, 
and to receive interest thereon, from the date of the passage of the said 
act of Congress, to wit, from the said 3d day of March, A. D. 1845; but 
your petitioner states that the United States refused to allow or pay any 
interest on the said funded scrip from the said 3d day of March, 1845, 

unless those persons who were entitled to receive the same, or his or 
22 her heirs and legal representatives, was at the date of the passage 

of the said act settled in the Choctaw territory west of the Missis- 
sippi river; and the United States also refused to allow or pay any interest 
on the said funded serip, if the said scrip was issued subsequent to the date 
of the said act of March 3d, 1845, until the person or persons for whose 
benefit the same was issued and funded, or his or her heirs and legal rep- 
resentatives, had in fact removed from the State of Mississippi to the Choc- 
taw territory ; and your petitioner further states that those persons for 
whose use and benefit the said scrip was funded, or their heirs and legal 
representatives, were entitled to be paid the interest on the said funded 
scrip from the said 3d day of March, 1845, when the same was authorized 
to be funded, until the 21st day of July, A. D. 1852, the date of the pass- 
age of the act of Congress, under and by virtue of which the same was re- 
deemed by the United States by the payment of the principal thereof’ to 
those persons for whose use and benefit the same was issued, or to their 
heirs or legal representatives ; and your petitioner avers that the United 
States did not pay the interest on the said funded scrip between the said 
dates, but only paid the same in the manner, upon the conditions, and at 
the times hereinbefore stated ; and your petitioner further states that the 
amount of interest that became due and payable from the United States, 
for snd on account of the said funded scrip, between the dates aforesaid, 
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was the sum of three hundred and five thousand five hundred and fifty-one 
dollars ($305,551); and your petitioner avers that between the above 
specified dates the United States paid as interest, for and on acconnt of 
the said funded scrip, to the persons entitled to hie same, or to their heirs 
or legal representatives, the sum of one hundred and seventy-one thousand 
four hundred dollars and thirty --four cents ($171,400.34), and no more; 
and that on the 21st day of July, 1852, there remained due and payable 
to those individual members of the Choctaw Nation, for whose use 
93 and benefit the said scrip Was funded, or to their heirs and legal 
representatives, the sum of one hundred and thirty-four thousand 
one hundred and fifty dollars and sixty-six cents ($134,150.66) for inter- 
est due and page upon the said scrip, so as aforesaid funded under the 
provisions of the said act of Congress approved March 3d, 1845. And 
your petitioner claims the said sum if the court, upon the hearing of this 
cause, shall assume and determine that, under the provisions of the act by 
which if acquires jurisdiction of this cause, it may rightfully examine 
“questions of t diffe rence’ existing between your petitioner and the United 
States “ de novo,” and shall not consider the award made by the Senate of 
the United States in favor of your petitioner, in manner and form as 
herein set forth as final and conclusive against both your. petitioner and 
the United States. 
SEVENTEENTH. 


Your petitioner further avers that in and by Article 1V of the treaty 
of October 18th, 1820, your petitioner was secured in the right to have, 
use, occupy and enjoy forever the lands which your petitioner retained 
east of the Mississippi River, after the cession of those lands embraced 
within the boundaries specified in Article I of the said treaty. And your 
petitioner further avers that by the said Article LV the said lands were, by 
the United States, to be partitioned and set apart to each family or indi- 
vidual member of the Choctaw Nation, ‘ when said nation shall become 
so civilized and enlightened as to be made citizens of the United States.” 
And your’ petitioner further avers that by Article VII of the treaty of 
January 20th, 1825, it was provided as follows : 

‘ARTICLE VII. It is further agreed that the fourth article of the treaty 
aforesaid shall be so modified as that the Congress of the United States 

shall not exercise the power of apportioning the lands for the benefit 
24 of each family or individual of the Choctaw Nation, and of bring- 

ing them under the laws of the United St: ites, a with the consent 
of the Choctaw Nation.” (7 Stats. at Large, p. 236. 

And your petitioner further avers that the ‘ile offe ct of the provisions 
of the said Article IV. of the treaty of October 18th, 1820, and Article 
VII, of the treaty of January 20th, 1825, was to secure to the said Choc- 
taw families and individual members of the Choctaw Nation a title in fee- 
simple of all the lands belonging to the Choctaw Nation net included in 
the cession made by the treaty of October 18th, 1820; and that the United 
States was bound by its tre aty stipul: itions, with your pe titioner, to protect 
them, the said families and individual members of the Choctaw Nation, 
in their right to perpetually have, use, occupy, and enjoy the said lands 
under the said title. 

And your petitioner further avers that the United States having, by 
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means of the treaty of September 27th, 1830, disregarded the obligations 
of the said Article IV, of the treaty of October 18th, 1820, and the said 
Article VII, of the treaty of January 20th, 1825; and having paid for 
the lands ceded by your petitioner under the treaty of September 27th, 
1830, in the manner hereinbefore stated and set forth, an inadequate con- 
sideration, your petitioner claimed both before and subsequent to the mak- 
ing of the treaty of June 22d, 1855, that the Choctaw Nation was, in law, 
equity, and justice, entitled to be paid by, and to receive from, the United 
States the whole amount of the net proceeds resulting from the sale of the 
lands ceded by your petitioner to the United States under the said treaty 
of September 27th, 1830; and said claim, so made and asserted by your 
petitioner against the United States, was one of the differences and con- 

troversies existing between your petitioner and the United States 
25 when the treaty of June 22d, 1855, was made and concluded be- 

tween the United States and your petitioner, as hereinafter stated. 


EIGHTEENTH. 


Your petitioner further states that the Choctaw people having deter- 
Bs mined to appoint delegates to again and more persistently bring the sub- 
Be ject of their wrongs and just claims to the attention of the Government of 
the United States, in pursuance of such determination the Choctaw Na- 
tion, by its legislative assembly, on the 9th day of November, 1853, en- 


. acted a statute which recited and provided as follows: 
a “ Resolutions creating a delegation to settle all unsettled business with the 
of Government of the United States, 


“Whereas the Choctaws were and ever have been dissatisfied with 
the manner in which the treaty of Dancing Rabbit Creek was made, ow- 
ing to the many circumstances which were created to force them into it, 
and owing to the exceedingly small and inadequate amount which was 
given as payment for their country; and whereas a large number of 

claims on the United States, arising uuder the 14th and 19th and other 

articles of the treaty of 1830, are still remaining unpaid; and whereas 
a information has reached the council that the demands of a portion of cer- 
44 tain claimants have become prejudiced by the unauthorized interference 
of white men at Washington, who, without the knowledge or consent of 
the claimants, pretend to be their attorneys; and whereas the claimants 
have repeatedly, from time to time, called on the council to assist them in 
procuring what is justly due them from the United States; and whereas, 
e in the opinion of the council, a speedy and final settlement should be made 
with the United States of the foregoing specifiation; therefore, 

“Resolved, That P. P. Pitchlynn, Israel Folsom, Dixon W. Lewis, 
and Samuel Garland be, and are hereby, appointed delegates, and fully 

empowered to represent and to institute in behalf of the Choctaw 
Ee 26 people a claim upon the United States for the pay and remunera- 
i tion for the country which they ceded to the United States Gov- 
|| ernment east of the Missi:sippi River, and protect and defend all and 
My every right and interest of the Choctaws arising under treaty stipulations 
, or otherwise. 
s || “Be it further resolved, That the said delegates are hereby clothed 
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with full power to settle and dispose of, by treaty or otherwise, all and 
every claim and interest of the Choctaw people against the Government 
of the United States, and to adjust and bring to a final close all unsettled 
business of the Choctaw people with the said Government of the United 
States.” | 

And your petitioner further states that, in pursuance of the authority 
contained in the said act of the said Choctaw Nation, the said delegation 
did proceed to the city of Washington and enter upon the discharge of 
the duties imposed upon it by the said act of the Choctaw council or legis- 
lative assembly; and your petitioner further states that by the resolution 
of the Choctaw council or legislative assembly, approved November 10th, 
1854, the said delegates were instructed— 

“To remain at Washington City and continue to press to a final settle- 
ment all claims and unsettled business of the Choctaws with said Govern- 
ment, * * * * and to bring toa final and satisfactory settlement all 
claims or demands whatsoever which the Choctaw tribe, or any member 
thereof, have against the Government of the United States, by treaty or 
otherwise.” | 

NINETEENTH. 


Your petitioner further states that, on the 22d day of June, 1855, with 
full knowledge of all the premises aforesaid, and of the grievances and 
claims aforesaid, and for the considerations hereinafter specified, the 
United States entered into a treaty with your petitioner of said date, in 
the preamble to which, it was, among other things, recited, as fol- 

lows: 
27 “ Whereas the political connection heretofore existing between 
the Choctaw and the Chickasaw tribes of Indians has given rise 
to unhappy and injurious dissensions and controversies among them, which 
render necessary a readjustment of their relations to each other and to the 
United States; ; 

“ And whereas the United States desire that the Choctaw Indians shall 
relinquish all claim to any territory west of the one hundredth degree of 
west longitude, and also to make provision for the permanent settlement 
within the Choctaw country of the Wichita, and certain other bands of 
Indians—for which purpose the Choctaws and Chickasaws are willing to 
lease, on reasonable terms, to the United States that portion of their com- 
mon territory which is west of the 98th degree of west longitude; and 
whereas the Choctaws contend that by a just and fair construction of the 
treaty of September 27th, 1830, they are of right entitled to the net pro- 
ceeds of the lands ceded by them to the United States under said treaty, 
and have proposed that the question of their right to the same, together 
with the whole subject-matter of their unsettled claims, whether national 
or individual, against the United States, arising under the various provi- 
sions of the said treaty, shall be referred to the Senate of the United 
States for final adjudication and adjustment.” 

And your petitioner further states that in order to settle, adjudicate, 
and adjust all of the matters of difference, claims, or demands of the 
Choctaw Nation, or of individual citizens of the said nation, and in order 
to carry out the agreement recited in the preamble of the said treaty, it 
was provided in Article XI thereof as follows: 

“ARTICLE XI. The Government of the United States not being pre- 
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pared to assent to the claim set up under the treaty of September 27, 1830, 
and so earnestly contended for by the Choctaws as a rule of settlement, 
but justly appreciating the sacrifices, faithful services, and general good 
conduct of the Choctaw people, and being desirous that their rights and 
elaims against the United States shall receive a just, fair, and liberal con- 
sideration, it is therefore stipulated that the following questions be sub- 
mitted for adjudication to the Senate of the United States: 
28 “First. Whether the Choctaws are entitled to, or shall be al- 
lowed, the proceeds of the sale of the lands ceded by them to the 
United States by the treaty of September 27, 1850, deducting therefrom 
the cost of their survey and sale, and all just and proper expenditures and 
payments under the provisions of said treaty; and if so, what price per 
acre shall be allowed to the*Choctaws for the land remaining unsold, in 
order that a final settlement with them may be promptly effected ; or 

“Secondly. Whether the Choctaws shall be allowed a gross sum in 
further and full satisfaction of all their claims, national and individual, 
against the’ United States ; and if so, how much.” 

And your petitioner further states that, in order to provide for a settle- 
ment of the claims of the individual members or citizens of the Choctaw 
Nation, upon the adjudication and adjustment of the claims by either of 
the two methods proposed in the said Article XI, as wellas to leave no 
doubt as to the conclusiveness and finality of the adjudication and decision 
of the United States Senate upon the said questions submited to it in 
and by the said Article XI, it was and is provided in Article XII as fol- 
lows : 3 
“ArtTICLE XII. In ease the Senate shall award to the Choctaws the net 
proceeds of the lands ceded as aforesaid, the same shall be received by 
them in full ‘satisfaction of all their claims against the United States, 
whether national or individual, arising under any former treaty ; and the 
Choctaws shall thereupon become liable and bound to pay all such indi- 
vidual claims as may be adjudged by the proper authorities of the tribe 
to be equitable and just, the settlement and payment to be made with the 
advice and under the direction of the United States agent for the tribe ; 
and so much of the fund awarded by the Senate to the Choctaws as the 
proper authorities thereof shall ascertain and determine to be necessary 
for the payment of the just liabilities of the tribe shall, on their requisi- 
tion, be paid over to thes: by the United States ; but should the Senate 

allow a gross sum In further and full satisfaction of all their 
29 claims, whether. national or individual, against the United States, 
the same shall be accepted by the Choctaws, and they shall there- 
upon become liable for and bound to pay all the individual claims as afore- 
said, it being expressly understood that the adjudication and decision of 
the Senate shall be final.” 
TWENTIETH. 


Your petitioner further states that subsequent to the ratification of the 
said treaty, the Senate of the United States, acting under and by virtue 
of Article XI of the said treaty, entered upon the examination and adju- 
dication of the said questions submitted to it in the said article: and vour 
petitioner further states that while the Senate of. the United States was 
engaged in the examination and adjudication of the said claims, in order 
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to decide the said questions so as aforesaid submitted to it, your petitioner 
caused to be presented to the said Senate of the United States a statement 
of the claims and demands upon, as well as questions of ditference be- 
tween, the United States and your petitioner, growing out of tr eaty stipu- 
lations as herein stated, together with such evidence in support of the 
claims of your petitioner as was then accessible or available to your peti- 
ioner. Your petitioner further states that it furnished such statement 
and evidence, in order that the Senate of the United States might be 
enabled to give to the claims of your petitioner against the United States 
“a just, fair, and liberal consideration,” and thereby be able to come to a 
just conclusion thereon. ; 
_ And your petitioner further states that the Senate of the United States, 
having given to the claims of your petitioner careful examination and 
consideration, did, on the 29th 9th day of Mareh,. 1859. come to a conelu- 
sion thereon, and decide the same, and did thereupon adopt and cause to be 
entered of record in its journal, 1 its decision of the said question as afore- 
said submitted to it, which record of the said decision is in the wonde-anel 
figures following, viz: 
30 ‘Whereas the eleventh article of the treaty of June 22, 1855, 
with the Choctaw and Chickasaw Indians, provides that the fol- 
lowing questions be submitted for decision to the Senate of the United 
States : 

“First, whether the Choctaws are entitled to or shall be allowed the 
proceeds of the sale of the lands ceded by them to the United States by 
the treaty of September 27, 1830, deducting therefrom the costs of their 
survey and sale, and all just and proper expenditures and payments under 
the provisions of said treaty; and, if so, what price per acre shall be allowed 
to the Choctaws for the lands remaining unsold, in order that a final set- 
tlement with them may be promptly effected ; or, 

“ Secondly, whether the Choctaws shall be. athomed: a gross sum in further 
and full satisfaction of all their claims, national and individual, against 
the United States: and, if so, how much: 

“ Resolved, That the Choctaws be allowed the proceeds of the sale of 
such lands as have been sold by the United States on the first day of Jan- 
uary last, deducting therefrom the costs of their survey and sale, and all 
proper expenditures and payments under said treaty, excluding the reser- 
vations allowed and secured, and estimating the scrip issued in lieu of 
reservations at the rate of $1.25 per acre; and further, that. they be also 
allowed twelve and a half cents.per acre for the residue of said lands. 

“ Resolved, That the Secretary of the Interior cause an account to be 
stated with the Choctaws, showin Lg what amount is due them according to 
the above-prescribed principles ol settlement. and report the same to Con- 
gress.” (Senate Journal, 2d session 35th Congress, page 493.) 


TWENTY-FIRST. 


Your petitioner further states that the Secretary of the Interior, in 
obedience to the mandate and requirement of the Senate of the United 
States in the said decision, did cause an account to be stated between the 
United States and your petitioner, in some respects in conformity with 
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the principles of decision declared and preseribed by the United 


31 States, and the said Seeretary of the Interior, upon such accounting 


eertified and declared that the United States owed and was In- 
at bt dl to vour petitioner for anc on account ot the ~* nel proceeds ray the 


ds ceded by the treaty of S ptember 27 1830.inthesum of 832,981,247.30; 


wih h account, So stated by the | secretary ot the [nterior, Was by him 
transmitted to the Congress of the United States on the 8th day of June, 
A. D. 1860, and the same was printed, and is known and designated as 
House Ex. Doc. 82, Ist session 36th Congress. And so muéh of the 
said account as 1s material to this suit 1s hereto attached and marked Ex- 
hibit A, and your petitioner prays that the same may be taken as a part 
of this petition. 
TWENTY-SECOND. 


And your petitioner further avers that under and by virtue of the pro- 
VISIO} so! the said treaty of June ye LS)», 1 conside rs ito nh of { the claims 
and grievances hereinbefore set forth, and tn tae giaing ie of the cession 
and lease of about fifteen miilions of aeres of land. as tl 
the value of about $2,225,000, and for other considerations therein set 
forth, the United States solemnly covenanted and agreed with your peti- 
tioher, amongst other things, that all the rights and elaims of the said 
Choctaw Nation, and the individuals thereof, and all said matters in dis- 
pute should receive a “ just, fair, and liberal consideration ” and settlement, 
as provided in the eleventh article of said treaty. 

And your petitioner avers and charges that the said Choctaw Nation, 
and the individuals thereof, became and now are entitled, in virtue of said 
eovenant and of said valuable consideration paid therefor, to have settle- 
ment and payment of and for all their said then pending rights, claims, 

demands, and grievances, both individual and national, and to have 
32 them adjusted, settled, and paid upon principles “ just, fair, and 

liberal,’ and freed from any and all estoppels, bars, waivers, or 
other defenses which the defendant theretofore might in law or equity have 
Congress, or thing done by your petitioner, or any individual of the na- 
tion, thereunder—which defenses would have been either unjust, unfair, 
inequitable, or illiberal. i 

\nd your petitioner further avers and charges that if your petitioner, 
by clecting to bring this suit under the above-named act of Congress, ought 
in equity to be held to have waived the finalitv and cone Jusiveness of the 
award of the Senate herein named (which petitioner expressly denies), yet 
your petitioner has not, by bringing this suit under said act, or otherwise, 
waived the rieht afore anid, secured Ds suid eovenant in Article XI. to de- 
mand that this court shall, in this aetion, and as substituted ' the place 
of the Senate, adjust and by its decree secure to your petitioner the pay- 
ment of said claims and demands, freed from all defences whic ‘h the de- 
fendant, but for the said covenant, might have set up, and which defences 
are not warranted In equity as being a liberal and just settlement with your 


petitioner, taking into consideration all rights and equities | erowing out of 


all the dealings of the United States, as in this petition set forth, with said 
Choctaw Nation and the individuals thereof. 

And your petitioner further charges and avers that, in virtue of said 
covenant in said Article XI in said treaty of 22d of June, 1855, and of said 


Herein specified, ol 


set up or interposed against your petitioner, in virtue of any treaty, act of 


Ne 
anc 
aw: 
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consideration paid to the United States therefor. vour petitio er beeame, 
and now Is, entitled in this action to have and demand fro 
should it refuse to treat said award of t] 
rule for determining all eontroverted ai 


arise In this ease—the one secured by Artiele X VIII of said treaty 


1a 
n this court, 


— 
on 
J 
; 
a 
a 
tee 
wee 
a © 
we 
~~ 
= 
oe 
— 
pee 


l 
+> =, F j . . g : r/ on 4 ri _ a -. Y 
ee I Z2¢tN t September, A. D. 185i ), to wit, that “ whenever well- 
i 

. ™ } re | 1] @ ! . 

fo mele «| i Lit sthctil aPise the “ald treaty shall be Constru dl most 

} ' } > > | 
favorab! COW ul ‘ ee ( LnOCcCtTaAWS 


TWENTY-THIRD. 


> re. ? } . 3 . } me . 
Ye ¥ ; -y 3 * yyPyaed 5 yr f vy ‘ ‘ ré “i ‘ f ‘hye ; ‘way 
You petitionel ee the Senate shall b idjudged 
y . . 
} ce. eer ene Ant } } ; [y) ‘ ima) 
(tO HNe TDnNAaAl ancl CONCLUSIVE, DOTH Upon the ‘ Ler St rates and the said _ioc- 


; } 1 ee ? : 
laws, and that the account stated he the seer etary Ol the pce as re- 


} . sf? . - & 
quired by the resolution of the Senat ' March 9th, 1859, may be re- 


} ] bs } | 
stated| by this « int r under its direction, in order that the balane au 
} ] | 
Trricie ~ (i: ' I i } Cit i i ‘ i il yt) LTS with the prin iples 
, | ’ ' 


‘yy . H z | | : ? a 
. oa] i , aw aq. —ee 6th 4 ‘ 1] , . . y 1 ‘ 
prescribed OV sald award, and tPpat the following Crrors may be corrected : 


& . r that the f the lands sold 
ist man rro }O mat thie ror (is OF the lands sok up tO Jan- 
toORkRQa 4. | ~ “po { ol | : 1s) : ‘ ’ 
uarv | LOedel Lie Pesiadue OT Salad lands. AC J > Cents an acre. amounted 
7 i | . . 4 4 ig® 7 ¢ 4? 4 A Zz fo > i 10. hy ‘"".) ) 
in the averevate to A&dS,U1S 614.580, (fetition, p. be) 5 Bri lef, Pp. 242 | Ree- 


1’ ; ] aii duties. aia ae saa sae lis . |, ; 
Where as the true amount o!} said acerecate Was and should have heen 
; } } T ; Ne, ed 7 : : P wes , x iN Ey » - wa? ’ 
stated in said aceount to be S8.413.418.61. (Brief, p. 368 ; Reeord, p. 1720.) 
Zd. The error in geet that the cost of survey and sale of said lands, 


10.4?23.139.69 aeres. wa: te n cents an acre, or $1,042,313.96. (Petition, 
d 49: Brief, 369: Ree... 1411. 

W heres tine ata cost of aid survey and sale was $256,387.74. (Brief, 
> Pp. 205 ; Reeord, p. 21.) 
re 5d. The error t dodenti ng from said aggregate of proceeds of lands 
d sold the sum of $120,826.76 for amount to 
r (Petition, p. 00; Reeord, p. 1412.) 
ve Whereas the said pore $120,826.76 was not deducted or taken 
ol 34 or drawn from or in anywise ‘slated in or connected with the 
a- ageregate fund against which it is charged in the said account. 
is (Brief. p ms oF by A “Rel D. 1734, 1736.) 

Ith. The error in deduetin 


or phans for reservation. 


¢ from said aggregate the following items : 


Payments made tO meet contineent aie of commiIsslon- 


Ss appointe just claims ander tl h articl 
ers appointed to adjust cinims under the foul teenth article 
‘ ; 
° +7 j i ” . ‘ j ] . ‘)” (ye) _- oT? pm 
ot ¢ hoctaw treatv ef Septembel vy ls kt a a a aol, oZ0 ¢(Y 
« ; 
0 }* re _ +} 4‘ >) f rPoOwInN 5 4 ry? {* 4] . ] ce ee " F | ‘ le f 
OF Various expenses Qrowilhe out oF the tocation and sate o 
1] : . } = ie . oe 4 + 
Choctaw reservations and perrecting Tities To the same, In- 
beer ; ae ies 
eluding contingent XN pel Such as pay OF WIThKeSSes, 1N- 
tt rpreters, Cte... InCUFT df In executing the act ol May 
1OoO»y7 sr } = — SEE) a oie aa ae ead 
iSo¢, ANd SUb- quem aets relative To adjustine claims un- 
lep f et risrynrt hy ant 4 c~ £4 ‘> arate be te c TR) )] {()3 Qf 
aqaer the ourteenth rticie OF tne trearv OF LGOdU ..ccccccce ocece Zi,- tU0 O0O 


(Petition. p. ol; brief, 873; record, 1412.) 


Neither of which items were legitimate charges as “ proper expenditures 
and payments under said treaty,” according to the true meaning of the 
award of the Senate. 
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All of which errors being corrected would show that the balance pay- 
able to your petitioner under the award of the Senate was $4,295,533.24, 
instead of $2,981 ,247.30, as erroneously stated by the Secretary of the In- 
terior, as will more fully appear from the following statement : 

Proceeds of lands sold and amount of unsold residue, at 

Ae SE NE Nis kk a5  Ninekinnnseetecdadecesmpacaieneetrens 


$8,413,418 61 


Deductions made by the Secretary of the Interior. (Pe- 


tition,* 51; record, 1412)............; papanidaevan ane $5, 097, 367 50 
ae 
35 Krom which deduct for error— 
: ist. Overcharge for survey and _ sale, 
peak being difference between ..... ebieas $1,042,313 96 
Pes in ting std smdsnhtecahs: setbacekessi 256, 387 74 
$785,926 22 
2d. Payments to orphans improperly , 
NN oe ge Shas iy | stuvaceesses 120, 826 76 | 
3d. Charges for correcting errors of 
Ggovernment agents . ...,.....cccccceeee 72, 729 18 
Total deductions for erroneous charges...............06 ese 979, 482 13 
Whole amount of proper charges ..... vévnd use whee .. $4,117, 885 37 
a) Amount of proceeds as before stated......... ....22. eeeeeeee $8, 413,418 61 pet 
I Deduct amount of proper charges...............eeceeceeeeee 4, 117,885 37 
ae Leaving a balance of...... Meacaeou chu apie cepa taes ... $4, 295, 533 24 
yf Which was actually due your petitioner under the award of the Senate 
| when the account of the Secretary of the Interior was stated, and for 
ot which your petitioner prays judgment, after deducting the $250,000 paid 
i on account of said award, under the act of March 2d, 1861, and the fur- ; 
q ther sum of $250,000 in bonds appropriated by the same act, for which > 
tj separate claim is made in the twenty-fifth paragraph or article on page 38 
|| of the petition first filed in this case, and is hereby again made with the 
| prayer that interest may be allowed on said $250, 000, originally payable 
a in bonds, at the rate of six per cent. per annum from the 2d of March, 
ti 1861, until paid. 
4 Which said sums of $250,000 in money already paid and of $250,000 
Ty in bonds still due and separately claimed under a different head, making 
i together $500,000, being deducted from $4,295,533.24, the actual net : 
i} ohana less all proper charges prior to 1861, leaves the sum of a 
qi 36 3,795,533.24, for which, with five per cent. brite rest from March | 
af 9. 18: 59, until paid, and for the $250,000 still due in bonds as 


aforesaid, with interest thereon at six per cent. per annum until paid, 
and the other sums specified in the petition and in the schedules hereinafter ’ 


presto Neate 
a 


| | submitted, your petitioner prays judgment. 

. | * Not n.— T he. re eferenc es to the pe tition in the fore going st: iteme nts of amounts all j 
relate to Exhibit A, being the official statement reprinted at the end of this amended * 
petition. 

i 


om 
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TWENTY-FOURTH. 


And your petitioner further states that the Congress of the United States, 
in recognition of the binding force and obligation of the said decision and 
award of the Senate of the United States, in “the act entitled * An act mak- 
ing appropriations for the current and contingent expenses of the Indian 
De partment, and to fulfill treaty stipulations with the vy rarious Indian 
tribes,” for the year ending June 30, 1862, approv ed March 2, 1861, pro- 
vided as follows: 

“For payment to the Choctaw Nation or tribe of Indians on account 
of their claim under the eleventh and twelfth articles of the treaty with 
said nation or tribe, made the twenty-second of June, eighteen hundred 
and fifty-five, the sum of five hundred thousand dollars ; two hundred and 
fifty thousand dollars of which sum shall be paid in money, and for the 
residue the Secretary of the Treasury shall cause to be issued to the proper 
authorities of the nation or tribe, on their requisition, bonds of the United 
States, authorized by law at the present session of Congress: Provided, 
that in the future adjustment of the claim of the Choctaws under the treaty 
aforesaid, the said sum shall be charged against the said Indians.” (12 
Statutes at Large, 238.) | | 

And your petitioner states that under the provisions of the said statute 
it received from the United States the sum of $250,000, being the money 
payment directed to be made by the said statute ; but the bonds which were 
required to be issued by the said statute were never issued or delivered to 
your petitioner. 


37 | TWENTY-FIFTH. 


Your petitioner further states that under and by virtue of the provisions 
ofthe said act of Congress, approved March 2, 1861, it became and was 
entitled to demand and receive from the United States the bonds of the 
United States, bearing Interest at the rate of six per centum per annum, for 
the sum of $250,000, as a payment by the United States for and on ac- 
count of the ; said award, so as aforesaid made by the Senate of the United 
States. 

And your petitione r further slbihias that the issue and delivery of the said 
bonds to your petitioner was demanded of and from the United States by 
the authorized delegates and agents of your petitioner, in the month of 
April, A. D. 1861; but the said bonds were not at that time issued and 
delivered to your petitioner, nor have the said bonds ever since that tim 
been issued or delivered to your petitioner; nor has your petitioner ever 
received from the United States any payment of money in lien of the said 
bonds. And your petitioner claims from the United States by virtue of 
the said act of Congress, for and on account of the said award of the Sen- 
ate, the said sum of $250,000 with interest thereon at the rate of six per 
centum per annum from the date when demand was made for said bonds 
until paid. 


TWENTY-SIXTH. 


Your petitioner further states that the claims and demands of your pe- 
titioner against the United States, but for the adjudication thereof by the 
Senate of the United States as hereinbefore stated, would in justice and 


5 REO 


“je ro ’ ls T NATION 
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equity amount to the sum of $8,432,349.78, and but for the adjudication 

and decision of the Senate of the United States, under the authority con- 

ferred by Article XI, of the said treaty of June 22, 1855, your petitioner 
would be entitled to recover a judgment for the said sum agalnst the 


3 lL’ nited States, in this proceeding, together with interest thereon at 

the rate of five per centum per annum, from September 27th, 1856 ; 
and your petitioner further states that the specified claims and demands 
from which the said sums results, as hereinbefore stated, were and are as 


follows. viz: 


1. Claims under Article XIV, treatv of September 27, 


of 
w- 


es. it. s TES eo premenettome Fe yn $7, 808, 668 80 

2. Claims under Article XV, treaty of September 27, 
a ins bee Raed nanteaas 10, OOO OO 
3. Claims under Article XVI, treaty ot Ss ptember ap | 
ei oat) se sews c ee enous 51,998 40 

1. Claims under Article XIX, treaty of September 27, 
i a gi ea 408, 720 OO 

). Claims under Article XX, treaty of September 27, 
ETRE EET TREE Eee Or NGAT cS Ler" 18,811 92 
6., Claims for interest on funded MMR isis occu 154, 150 66 
pn BORN | hier: ond See eeaan ee cates rer te 8, 432, 349 78 


TWENTY-SEVENTH. 


Your petitioner further states that there remained due and payable to 
your petitioner from the United States, for and on aceount of the said 
award. SO as aforesaid made by the Senate of the United States, in favor 

° 


of Un petitioner, after deducting therefrom the sum ot five hundred 


thousand dollars, directed to be paid by the said act of Congress approved 
March 2, 1861, the sum of $3,795,535.24. And your petitioner demands 
and claims from the: United States interest at the rate of five per cent, per 
annum on the unpaid balance of the said award, after deducting therefrom 
the said sum of five hundred thousand dollars, which was paid, and to be 
paid, to your petitioner in the manner and form described in’ said act of 
Mareh 2, 1861. And your petitioner states that it has a right to 
39 demand from the United States interest on said unpaid balance be- 
cause and for the following reason, viz: 

[. Becanse the said adjudication and award of the Senate of the United 
States in favor of your petitioner, upon the questions submitted to it by 
Article XI of the treaty of June 22d, 1855, was.an adjudication, decision, 
and award in its favor, having and growing out of it all of the legal rights 
and incidents of a final award, judgment, or decree in favor of your pe- 
titioner against the United States, rendered by a legal tribunal having ex- 
elusive jurisdiction of the questions submitted to it for decision. 

Ea: bi CAUSe the obligations ot the United States to your petitioner grow 


| [> 


? > 1 Qa . . 
out of and result from the non-fulfilment of the treaty stipulations hereto- 


fore made and entered into between the United States and your petitioner, 
} : . . a - - > . - , 
and such obligations, and the liabilities resulting from their non-perform- 


ance are always to be ascertained and determined by the public international 
law. And your petitioner states that, by the terms and requirements of the 


~£% 
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public international law, the obligation to pay interest ‘is a legal right, re- 
sulting from the neglect or failure to pay money due and payable winder 
treaty stipulations. 

III. Because it was stipulated and agreed between your were: and 
the United States in Article XIII of the said treaty of June 22d, 1 855, 


‘as follows: 


And the funds now held in trust by the United States for the benefit 
of the Choctaws under former treaties, or otherwise, shall continue to be 
so held, together with the sum of five hundred thousand dollars, out of 
the amount payable to them under articles eighth and tenth of this agree- 
ment, and also whatever balance shall remain, if any, of the amount that 
shall be allowed the Choctaws by the Senate, under the twelfth article 
hereof, after satisfying the just liabilities of the tribe. The sumsso to be 
held in trust shall constitute a general Choctaw fund, yielding an annual 
interest of not less than five per centum.” 


40 TWENTY-EIGHTH. 


Your petitioner further states that, by Article XIV of the said treaty 
of June 22nd, 1855, it was provided that— 

“The United States shall protect the Choctaws:and Chickasaws from 
domestic strife, from hostile invasion, and from ageression by other Indians 
and white persons not subject to their jurisdictio n and laws.” 

But your petitioner further states that the United States did not, in the 
year 13861, protect the Choctaw Nation from domestic strife and hostile 
invasion ; and that by reason thereof many of the Choctaw people became, 
and were, engaged in the late rebellion, and that by reason of the situation 
of the Choctaw country, surrounded by the State of Arkansas on the east 
and by the State of Texas on the west and south, it became and was Impos- 
sible to counteract or resist the influences brought to bear upon the Choe- 
taw people to induce them to give to the cause of the so-called Southern 
Confederacy their assistance and support. And your petitioner further 
states that, at that time, they were without any protection from the United 
States, and their own sense of danger, as well as the hope of having some 
protection to their persons and homes, induced the Choctaw people to enter 
into treaty stipulations with the so-called Southern Confederacy. But 
your petitioner further states that, on the 15th day of September, 1865, 
your petitioner, by its authorized commissioners and delegates, entered into 


agreement with the United States, which provided as follows: 


‘Whereas the aforesaid nations and tribes or bands of Indians, or 


. portions thereof, were induced by the machinations of the emissaries of 


the so-called Confederate States to throw off allegiance to the Gov- 


ernment of the United States, and to enter into treaty stipulations 


with the said so-called Confederate States, whereby they have made 

themselves lable to a forfeiture of all rights, of every kind, 
4] character, and description, which had been promised and guaran-. 

teed to them by the United States ; and whereas the Government 
of the United States has maintained its supremacy and authority within 
its limits; and whereas it is the desire of the Government to act with mag- 
nanimity with all parties deserving its clemency, and to re-esti ablish order 
and legitimate authority among the Indian tribes; * * * and for 


oe gs GO es 
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that purpose the undersigned do hereby acknowledge themselves to be 
under the protection of the United States of America, and covenant and 


agr-e that hereafter they will in all things recognize the Government of 


the United States as exercising exclusive jurisdiction over them, and will 
not citer into any allegiance or conventional arrangement with any State, 
nation, power, or sovereign whatsoever ; that any treaty of alliance for ces- 
sion of jiand, or any act heretofore done by them, or any of their people, 
by which they renounce their allegiance to the United States, is revoked, 
cancelled, and repudiated. In consideration of the foregoing stipulations 
made by the members of the respective nations and tribes of Indians pres- 
ent, the United States, through its commissioners, promises that it will re- 
establish peace and friendship with all the nations and tribes of Indians 
within the limits of the so-called Indian country ; that it will afford ample 
protection for the security of the persons and property of the respective 
nations or tribes, and declares its willingness to enter into treaties to arrange 
and settle all questions relating to and growing out of former treaties with 
said nation.” (Stats. at Large, p. —., | 

And your petitioner further states that in pursuance of the said agree- 
ment, so made between the United States and your petitioner, there was 
concluded between the United States and your petitioner the treaty dated 
April 28th, 1866, in which said treaty it was provided, in Article X, as 


— 


follows: 


“ARTICLE X. The United States reaffirms all obligations arising out of 


treaty stipulations or acts of legislation with regard to the Choctaw and 
Chickasaw Nations, entered into prior to the late rebellion and in 
42 force at that time, not inconsistent herewith, and further agrees to 
renew the payment of all annuities and other moneys accruing un 
der such treaty stipulations and acts of legislation, from and after the close 
of the fiscal year ending on the 30th of June, in the year (1866) eighteen 
hundred and sixty-six. (Statutes at Large, vol. 14, p. 779.) 


TWENTY-NINTH. 


Your petitioner further states, that between July Ist, 1861, and July 
Ist, 1866, there became and was due and payable to your petitioner from 
the United States, under and by virtue of various treaty stipulations made 
between your petitioner and the United States previous to the said Ist day 
of July, 1861, the sum of $406,284.93, of which amount it is admitted 
that the United States may legally retain the sum of $346,835.61, leaving 
a baiance due to the Choctaw Nation from the United States of $59,449.32, 
which sum your petitioner is entitled to recover in this pr oceeding in ad- 
dition to the various other amounts claimed in this petition. 


THIRTIETH. 


Your petitioner further states, that by the award of the Senate of the 
United States, made as hereinbefore stated, your petitioner became and 
was entitled to receive the “ net proceeds” of the lands ceded to the United 
States by your petitioner under the treaty of September 27, 1830, which 
had been sold on the Ist day of January, 1859, and also an allowance ot 
123 cents per acre for unsold land. And your petitioner avers that the 
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- 
gross receipts for said lands amounted to $7,926,917.78, and that the un- 
sold land at 123 cents per acre amounted to $486,500.83, making a 
43 total of $8,413,418.61; and that the amount payable to your pe- 


titioner, after deducting all proper charges from said total sum, 
was $4,295,53 35 24, which amount your petitioner became entitled to ey 
mand and receive from the United States on the 9th d; ay of Mare h, 1859. 


THIRTY-FIRST. 

Your petitioner further states that the ‘“ questions of difference,” which 
exist between your petitioner and the United States each grow out of, and 
result from, the non-fulfillment, of various treaty stipulations, under treaties 
heretofore made and concluded between your petitioner and the United 
States ; and that such “ questions of difference” relate exclusively to claims 
and demands which can now only be satisfied and settled by the payment 

> to your petitioner of such sums of money as the United States ought, under 
and by virtue of its treaty obligations as well as upon principles of equity 
and justice, to pay to your petitioner; and that the money demands and 
claims of your petitioner against the United States, for and on account of, 
and to recover which this petition is filed by the Choctaw Nation, in 
its own behalf, and in behalf of individual members of the said nation, are 
now specifically stated as follows : 


44 ‘A. 
| Claims of your petitioner against the United States upon the basis of the 
Senate award and the correctness of the account stated by the Secretary 
of the Interior, May 8th, 1860, in obedience to the resolution of the 
Senate. 
I. Amount found due by the Secretary of the Interior... $2, 981, 247 30 
From which deduct amount appropriated by Con- 
> gress, Marci 2, 1O@h ic csdisesstceaven: ir dGiekstabees 500, 000 O00 
EARIRNCE POON 6c vecis i aid iveis-taceditwevieieads .. $2, 481, 247 30 
II. Interest on said balance from March 9th, 1859, at 
five per cent. per annum, until paid. | 
I1I. Amount of bonds authorized to be issued on account 
of said award, March 2,:1861............0.06 sce 250, 000 00 
IV. Interest on said bonds from March 2, 1861, until 
paid, at six per cent. per annum. , 
» .  V. For suspended annuities revived by treaty, 28th 
April, 1866 ........ bitieipennnetnae! sation i hibaess 99,449 32 
VI. For lands taken from Choctaws in surveying and | 
marking western boundary of Arka WIN sc clisi nx 167, 896 57 
$2, 958, 593 19 
To which add interest on balance due on award of the Senate, at five 
P per cent., and on bonds authorized by Congress at six per cent., until 


paid. 
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Lmount due und r award, after correcting errors in account stated by See- 
an retary of the Interior, in obedience to the resolution of the Senate: 


[. Balance due upon award of the Senate under Article 
CE BO ee BN ee 8 i os dccew hago ep news $3, 795,533 24 
[I. Interest on said balance at five per cent. per annum 
from March 9, 1859, until paid. 7 
III. For bonds authorized to be issued on account of dae 
said award bv act of Mareh 2, 1861... “ye 250, OOO OO 


ae [V. Interest on said bonds from March 2, 1861, at six 
: per cent. per annum, until paid. 


V. For suspended annuities revived by treaty of April 


waa) “ *)e 
& ZO. § oo Rae > e @eees *e @e#e#eeee e*eeese5useereeseseseft#es #*# @#@#e > * eer 59.4 19 32 
Ee &. y ‘ } & le : . a - y 
He VI. For lands taken: from Choctaws in surveving and | 
ay a ae a Sa tween 7. ODOR Rm t 
2 3 marking western boundary of Arkansas. coereces L6o/, 396 of } 
=e : 
fe ‘ 6) = ) | +> 
i \oorecate *eet?e **s . - e* e*eeenes *e *+# © @ & . eseeveeees 84.21(2,36 } 13 
4h 
ah . }° ae ee f° lows P \Iore 
Co which add interest on balanee due under award of Senate from Mareh 
; 9 1859, at five per cent. per annum, and on bonds authorized by Congress 


pf ‘ 
a 1 bt ; y il ad _ : ai 
| from March 2, LS61, at six per cent, per annum, unt? para 
: 
5 


Po im | e . . 2 8 . m ; ee 1] y eee 
- Amount crhnat your petitioner Is entitied to recover and should he allowed 

: CE SS ie F ae ee ey a ee 

7 DV this court 1n case it should deci le Lihat tHe AWaAPraA O} th » Senate, un- 

eS ‘ 

BL } 4 i . p+) — ] | ' ‘) ; ‘ cl 

' d \rticle XI. of the treatv of June 22, 1855, should be set aside, ans 

& 1 : : . whee tah Se tee oe eee ee ia 

a oucnt not to ve held as binding or conclusive against either the [ nited 

{ O 

; states or your petitroner, 

: i} r I are ] . TR“) 

} [. Claims under 14th artiele, treaty of 1830 

Ee 

u ‘ - 

ee: ’ ‘ 4 / , m } . } 

1 404,640 aeres for whl HW SCrips Was alloy 

t ‘ ) . cls ; 
; 68,120 aeres for rejected claim 
i 1,672,760 acres at $5.50 per acre........0-sesreere PY, ZUV, 180 OO 


.. , ‘ ; ; eord 
? Kunded serip paid In money... Pots 
1a 311,920 acres, serip, at 11 cts.. 34,311 20 


S ‘ (co> 3 3 a + a ~ re . BO { 
i 305,160. * *- at $1.29.. 439,200 O00 


; L.wek. oe ae 


S7. 808. 668 80 
. > . > Fa or ; i ’ 
tele brief. D. Lede), WNC... NC, ) 
article claims as above s 
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© 2p BB MeNGes BNI ois oo coon sce pavaaks 99,449 32 
VII. Land taken from Choctaw eastern boundary...... 167,896 57 
W LEAs. SOterone OF TAMU BONG ee os vokcccnn kceccecyacencse. 134,150 66 
POR ass ki ns ee $38,659,695 67 


With interest on 14th article claims, as above 
stated, for $7,808,668.80, from 24th August, 
1836, until paid. 


47 And your petitioner prays that in considering the questions of 

difference existing between your petitioner and the United States, 
it will plea e the court to allow your petitioner the sums of money herein 
claimed, in accordance with such one of the three schedules hereinbefore set 
forth, as most strictly conforms to the just rights and claims of your pe- 
titioner in the premises. 


D. 


Claims of ithe Choctaw Nation against the United States, stated upon the 
principle that the United States has, and retains the lands acquired by 
the treaty of September 27th, 1830, in trust for the benefit of the ‘hoe- 
taw Nation. and, as trustee, is bound to account for the value of said 
lands after deducting therefrom the amounts paid to the Choctaw Na- 
tion on account of said lands. 


And your petitioner further prays that if neither of the above methods 
of stating the claims and demands of your petitioner against the United 
States, on account of the “ questions of difference,” existing between your 
petitioner and the United States, seem to be such as the court can ap- 
prove and sanction by its judgment; and, if the court shall consider that 
it may rightfully ignore the said award of the Senate of the United States 
In favor of your petitioner, as final and conclusive against the Unite dt States, 
and shall assume the right to examine the said “ questions of difference ? 
de novo, then your petitioner prays that it will please the court to con- 
sider the United States as having required your petitioner, in violation of 
the covenants contained in the treaty of October 18th, 1820, and Jan- 
vary 20th, 1825, to cede and convey to the United States the lands de- 

seribed in the said treaty. of September 27th, 1830; and that the 
48 court shall declare that the United States, from and after the 

date of said treaty of September 27th, 1830, held the said lands as 
trustee for the benefit of your petitioner, and was bound to account to 
your petitioner for the proceeds resulting from the sale thereof; that the 
court shall ascertain by such evidence as may be available for that pur- 
pose, the amount realized from the sale of said lands by the United 
States ; and that the court, having ascertained the amount received by 
the United States from the sale thereof, shall cause an account to be 
stated between your petitioner and the United States in respect to the 
said Jands; and shall ascertain and charge against the same the fair 
and reasonable value of all property, money, sc rip, cr other thing of value 


paid to and received by your petitioner for or on aceount of said lands 


from the United States; and that upon such accounting, a judgment may 


rete ae ee ae 
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be rendered herein for such balance as may be thus found to be due and 
owing to your petitioner by the United States for and on account of the 
land ceded by your petitioner to the United States, under the said treaty 
of September 27th, 1830; and that interest be awarded upon the said 
balance so found to be due and owing to your petitioner, as upon and tor 
moneys belonging to your petitioner, held in trust by the United States ; 
and that besides the said ve ascertained, your petitioner also have 
eee Ment apenas the United States for the amount Brig ca eanp due 
and payal ble to your a aeailine from July Ist, 1861, to July Ist, 1866, 
amounting to the sum of $59,449.52, ard = for the further sum’ of 
$167,896.57, being the amount due, as the reasonable value of the lands 
taken from the Choctaw coe eee iy ae United States, in sur- 
veying and marking the western boundary line of the State of Arkansas ; 
your petitioner thus prays, in order that ‘all the questions of difference ” 
heretofore and now existing between your petitioner and the United States, 

may be judicially determined, and the claims and demands of your 
49 petitiouer against the United States, may be finally adjusted and 

settled upon those principles of settlement which are everywhere 
and always recognized to be equitable and just. 
| JOHN B. LUCE, 

Attorney for Petitioner. 
SHELLABARGER & WILSON, 
J. W. DENVER, 
JOHN J. WEED, 
Fr. P. Cuprpy,,. 
Of Counsel. 


50 Exhibit A. 

(Hereinbefore referred to in the Twenty-first and in other articles of the 
petition. ) 
Statement of account with the Choctaw Indians,in conformity with the resolutions and de- 


cisions of the Senate of the United States of March 29, 1859. 


Acres. 


Total area of lands ceded by the Choctaws by the treaty of September 
RE ESTEE SE SG ARNG EAE RISE ALS eI Be ip iE 10, 423, 139. 69 
Area of reservations ‘allowed and secured,” which are to be deducted : 
and excluded from computation in the account.............---...-- 334, 101. 02 
RT LET a ERE Rel ee TR CIS a ee ENS EEA DERIVES GO ESE Se ORES Ae OO 10, ORY, O38, 67 
SOTE WDEEE SEP OP IIS Fo Fe 6k oo cnn sine cic due sw dbacuesees oowe 2, 912, 664. 63 
nn ns gid auch hd oad cee 5, 176, 374. 04 


Of this residue, 2,292,266 acres have been disposed of under the swamp-land act, 
and grants for railroads and school purposes, up to January 1, 1859. 


The proceeds of the sales of the lands up to January 1, 1859, viz, 


Pee ae I RGN BD ois acks cc chee «sence canceateb-sccucs $7,556,578 05 
The residue of said lands, viz, 4,176,374.04 acres, at 12} cents per acre, 
Ie a Ne ig uci ws heidan¥ hue kenemawes 922,046 75 


8,072, 614 80 
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From which sum the following deductions. are to be 
made : | 
ist. The cost of the survey and sale of the lands, viz, 

10,423,139.96 acres, at 10 cents per acre.............. $1,042,313 96 
2d. Payments and expenditures under the treaty, which 

are as follows: 


FIFTEENTH ARTICLE, 


Salaries of chiefs for twenty VOQTB. 2 con cces S12, 921 V5 
Pay to speakerof three districts for four 
ON oes 5 elec caer | EE RES 354 6b 
Pay for secretary for same period......-.... 550 00 
Outfit and swords to captains, ninety-nine 
ee SN 5. uk wep aiecborca eke ake went eee 4,930 56 
Pay to the same, at $50 per year, for four 
SORES Si enikc Kcacnnnne seu eunedua « seemeea wes 19, 604 65 
p38, 361 12 
a as ia i ns oe ee S38, 078,614 80 
dl RE Fi WR ssi sn 3 Sk ke etd ou oh Gude ns Mak ees ida $3,078,614 80 


SIXTEENTH ARTICLE, 


Removal and subsistence, per statement of 
RG DINE Ss dons nukaeb beck ewes ec cae $813, 927 07 
On same account, per additional statement 
made in this office for expenditures from 
ee NS iit cdbhixcd Sleds awdehebiek en 401,556 17 
Amount paid for cattle ............ cose. <. 14,233 28 
$1, 229,766 52 


SEVENTEENTH ARTICLE. 

Annuity of $20,000 for twenty years.......... i bie acelin $400, 000 00 
NINETEENTH ARTICLE, 

Fifty cents per acre for reservations relin- 


COE vss vins SpawneeeOs Ga Sevek tebe 00s $24,840 00 
Amounts to orphans for reservations....... 120,826 76 


$145, 666 76 


TWENTIETH ARTICLE. 


Education of forty youths for 20 vears..... $217,260 73 
Council-house, house for each chief, and 

church for each district ..... .. sec sce: 9,446 75 
$2,500 annually for support of three teachers 

ee ee NO boii Kp nddadue oxheckerk ita ewes 50, G00 00 
Three blacksmiths, sixteen years .......... 38, 988 86 
Millwright for five years... .... 2c. .-.e cone 3, 050 00 
ae DEN., o.c back warns AdeWse &etaeaeeeke 7,496 70 
Rifles, molds, &c., to each emigrating war- 

I ai i ck a ee a ge ar 13,969 31 
1,000 axes, plows, hoes, wheels, and cards. - 11,490 20 
Se as wink cee dad ee Pha eew eee 7,193 53 


One ton iron and two hundred-weight of 
steel, annuity to each district for sixteen 


BOGUS 5.0 0sne ie 00:0 46 kD OES REN RR CEE SOON 8,051 15 
$396, 947 26 
TWENTY-FIRST ARTICLE. 
Rey tb WA yO  WOTTIOND 65 ide ci dkwe Ke deksisatasens $1,218 76 
3d. Serip allowed in lieu of reservations, viz., 1,399,920 . 
scres, at $1.25 Per BONO . 6 ics ssiccesess <. . 1,749,900 00 


Payments made to meet the contingent expenses of the 
commissioners appointed to adjust claims under 
52 tne SOP Is sive awn Vie baa oe hee odienen $8, 078,614 80 
the 14th article of the Choctaw treaty of 27th 
BORGO OR, BEG on os we ciiccne shee deed tene deewe’s ree 51,320 79 


sinc y 


i 
' 
; 
: 
; 
: 
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For various expenses growing out of the location and 
sale of Choctaw reservations, and perfecting titles to 
the same, including contingent expenses, such as pay 
of witnesses, interpreters, &c., incurred in executing 
the act of 83d March, 1837, and subsequent acts relative 
LO adiustine claims under the fourth article of the 


NI NE UN oe a ee hp wa ek Saleaee 21,408 36 
For payments de for Choctaw account, being for ex- 
penses imncurr in locating reservations under the 

treaty with said tribe of 27th September L&50.....-.-.. LY, 864 OO 

SOGGL SORE OE COIN s cw k nao Needs dec decewnes 0), 0Y7, 367 50 


When (ieauce ve (| irom the proceeds of the land sold, and the ‘residue 
I 
OF maid Pande.” wt 005 CHIE OE MONO on ik oes cook vo in babe coed cabeewar 3, 097, 368 50 


Tears & WRIRROO Gad EO COC OIIIE Es ui.kccc co bc kcheds Kdwdwe nwcceuceesss $2, 981,247 30 


OFFICE OF INDIAN AFFAIRS, March 22, 1860. 


(’ j hi, , 
C OURTY of C1 han. SS 2 


Peter Folsom, being duly sworn, on his oath states that he is the only 
ly appointed delegate of the Choctaw Nation authorized and empow- 
ered to represent and present to the Government of the United States the 
Claims and «de mands of the Choctaw Nation against the United States; 
that the authority of affiant as such delegate was derived from the public 
acts of the Legislative Assembly or National Council of the Choctaw 
Nation, and that the delegation of which affiant is the only surviving 
member was authorized and appointed under and by virtue of a resolution 
of the National Couneil entitled ‘ SC PCO creating “a delegation to 
settle all unsettled business with the Government at Washington,” ap- 
proved November 9, 1863, which provided as follows : 
53 “ Whereas information has reached the council that the demands 
of a portion of certain claimants have become prejudiced by the 
unal ihorize d interference of white men at Washington, who, without the 
knowledge or consent of the claimants, pretend to be their attorneys; and 
whereas the claimants have repeatedly, from time to time, called on the 
ouncil to assist them in procuring whi at is justly due them from the United 
ates ; and whereas in the opinion of f the council a speedy and final set- 
tlement should be made with the United States of the foregoing specifi- 
cations: Therefore | 
“Resolved, That P. P. Pitehlynn, Israel Folsom, Dixon W. Lewis, and 
Samuel Garland be, and are hereby, a sek ga : delegates, and fully empow- 
ered to represent and to institute in behalf of the Choctaw people a claim 
upon the United States for the pay and remuneration for the country which 
they ceded to the United Stat es Government east of the Mississippi River, 
and to protect and defend all and every right and interest of the Choctaws 
ing under treaty stipulation or ot therwise. 
“ Be it further resolved, That the said delegates are hereby clothed with 
full power to settle and dispose of, by treaty or otherwise, all and every 
claim and interest of the Choctaw people against the Government of the 
United States, and to adjust and bring toa final close all unsettled business 
of the Choctaw people with the Government of the United States. 
be it further resolved, That in case of resignation or death of any of 
the said delegation above mentioned, the chiefs have power to appoint any 


St 
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pee to fill such vacaney in his district.” (Laws of Choctaw Nation, 
1869, pp. 123, 124, 125.) 

Affiant further states that by an act of the 
Choctaw Nation, approved November 10, 185 
said delegates 

“ Be, and they are hereby, instructed to remain a inane on City, 
and continue to press to final settlement all claims and unsettled business 
of the Choctaws with said rere with full power. to ass all mea- 

sures and to enter into all contracts which, in their judgment, may 


rel neral eounell ot the said 
fit was provided that the 


o4 hecome Hecessary and proper, in the Hamme ot the ( ‘hoctaw people, 

and to bring to a final and satisfactory adjustment and settlement 

all claims or demands whatsoever which the Choctaw tribe, or any member 

thereof, h: ave ag: unst the Government of the United States, by treaty or 
otherwise. (Laws of Choctaw Nation, p. 154.) 

That by the resolution of the general council of the Choctaw Nation, 

approved November 5 LS57. the <aid cle leontes Were furthe authorized 


} ; ] ae —— 
and empowered as tollows: 
crm} y ‘] ie ae ae Py 

y hat thie deleoates ()] the ( noctaw Nation, wih) HAVe ih Cc 


| 
i 
business and interests of the ation, arising under the treaty of \\ ashine- 


hitl 
ton, of June 22, 1855, now pending, unsettled. before the United States 
Government, be instructed to proceed to Washingten as soon as practi- 
eable: and full power is given them, or any of them, to urge a speedy con- 
clusion of all matters of unsettled business arising under the treaty afore- 
said, and make due report of any progress or final conclusion thereof to 
the general council.” (Laws of Choctaw Nation, p. 162.) 

Affiant further states that Dixon W. Lewis, one of the delegates named 
in the _ resolution approved November 9, 1853, having deceased. affh- 
ant was, by legal and competent authority, appointed a member of the said 
delegation, to fill the vae ancy therein caused by the death of the said Dixon 
W. Lewis. | 

Affiant further states that in an act of the general couneil of the Choe- 
taw Nation, approved November 18, 1867, it was provided as a: 

“Sec. 1. That the delegates, composed of P. P. Pitchlynn, Israel Fol- 
som, Samuel Garland, and Peter Folsom, are hereby notified that inas- 
much as they have nearly consummated the ‘ a og question,’ they 
shall proceed, without delay, to Washington City for the express purpose 
of bringing the subject-matter of these acs hase to the notice of 
ee) Congress, and to re spect fully ask an early appropriation tO be made 

tO Carry into ectlect the amount due this nation, as stated in the fore- 
eoing preamble of these resolutions, 

‘Sec. 3. Be it further resolved, That it 1s hereby declared to be the in- 
tention of the (choctaw N: ation t hi it the terms of service of the deli aces 
herein mentioned shall ae whenever the whole amount of the ‘ net-pro- 
Cer ds question Is : TOL sted abe | Se ttled | rv ( ‘ONnLTeSS, and <2 deleoates Are 
required to render a full oan just report of their proceedings and progress 
they are making with the claim, from time to time, to the principal chief 
of this nation.” (Laws of Choctaw Nation, pp. 475, 474.) 

Affiant further states that since the passage of the said act three of the 
delegates named therein, viz, P. P. Pitchlynn, Israel Folsom, and Samuel 
Garland, have deceased ; and no successors to them having been appointed, 
affiant is the only surviving member of the said delegation authorized to 


Soctradieerian Cintas ie ee 
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represent the Choctaw Nation, in respect to the matters and things to which 
the said several acts of the general council of the Choctaw Nation re- 
ferred. 

Affiant further states that as a part of the official duty imposed upon 
him by the said several acts of the general council of the Choctaw Nation, 
he makes oath to the foregoing petition for and on behalf of the Choctaw 
Nation ; that he has read the foregoing petition, and knows the contents 
thereof; and that he believes the matters and things therein stated and 
set forth are substantially true and in accordance with facts which he un- 
derstands to be a part of the history of the Choctaw Nation in its treaty ' 
relations with the United States. Affiant further states that no assign- 
ment of the claim stated in the said petition, nor of any part thereof, or 
interest therein, has been made: and that the Choctaw Nation of Indians 
is entitled to recover the amount claimed in the foregoing petition from 
the United States, after allowing all just credits, set-offs, or counter-claims. 

PETER FOLSOM, 
Delegate of Choctaw Nation. 


56 Subscribed and sworn to before me this 20th day of February, 
A. D. 1884. 


J. L. HENDRICK, 


U.S. Commissioner tor the Western District af Arkansas. 


UNITED STATES OF AMERICA, 
Western District of Arkansas : 

I hereby certify that J. L. Hendrick is, and was at the date of signing 
the foregoing jurat, a duly appointed and acting U.S. commissioner fot 
the western district of Arkansas. | 

Witness my hand and seal of said court this 22d day of February. A. 
D. 1884. 

[ SEAL. | STEPHEN WHEELER, 

Clerk U.S. District Court, Western District of Arkansas. 
By S. A. WILLIAMS, D. C. 


Post-office address of Choctaw Delegate: Oak Lodge, Choctaw Nation, 
Indian Territory. 

Post-office address of attorney: 1213 F street, Washington, D. C. 

Post-office address of counsel: Washington, D. C. | 

Filed as a substitute for all former petitions, February 26, 1884. 


J. R. 
57 [11.—Demurrer to amended petition, filed Feb’y 26, 1884. 


And now comes the Attorney-General, and says that as to so much of 
the amended petition of the claimants as sets forth an alleged cause of 
action against the defendants, based upon a certain alleged award of the * 
Senate of the United States (referring especially to articles eighteen, nine- 
teen, twenty, twenty-one, twenty-three, and twenty-seven, and Schedules 
A and B, of article thirty-one of the said amended petition), the same 
does not allege facts.sufficient to constitute a cause of action. — 

THOMAS SIMONS, a 


: Assistant Attorney-General. 


ee ne eee 


~ pally 


ep cy 
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58 | nome ED LUT Ter OVE rruled. 
At a Court of Claims held in the city of Washineton on the third day 
of March, A. D. 1884, 
Judge Richardson read the opinion of the court, and it was ordered 
that the demurrer of the defendants heretofore filed be overruled. 
Ov V .—Opinion Onl al MLUuUrre?., 
RICHARDSON, Sac delivered the opinion ot the court. 
On the 3d day of Mareh, 1881. (Congress passed the following act: 


taw Nation. 


aoe 


CHapPe. 139. AN ACT for the ascertainment of the amount due 
Whereas the Choctaw Nation, for itself and in behalf of individual mem- 
bers thereof, makes claim against the. United States on account of various 
treaty provisions which, it is alleged, have not been complied with: There- 
fore, ; 
be it enacted, &e., That the Court of Claims is hereby authorized to 
take jurisdiction of and try all questions of difference arising out of treaty 
stipulations with the Choctaw Nation, and to render judgment thereon ; 

Power is hereby granted the said court to review the entire question of 
differences de novo, and shall hot be estopped by aby action hac Or award 
made by the Senate of the United States in pursuance of the treaty of 
eighteen hundred and fifty-five ; 

And the Attorney-General is hereby directed to appear in behalf of the 
Government; and if said court shall decide against the United States, the 
Attorney-General shall, within thirty days from the rendition of judgment, 
appeal the cause to the Supreme Court of the United States; and from any 


judgment that may be rendered the said Choctaw Nation may. also appeal 


to said Supreme Court : 
Provided, The appeal of said Choctaw Nation shall be taken within 
sixty days after the rendition of said judgment, and the said courts shall 


ta 


give such cause precedence. 

Sec. 2. Said action shall be commenced by a petition stating the facts 
on which said nation claims to recover and the amount of its claim; and 
said petition may be verified by either of the authorized delegates of said 
nation as to the existence of such facts, and no other statements need be 
contained in said petition or verification. (1 Supplement to Rev. Stat., 
608.) | 
On the 26th day of February, 1884, the Choctaw Nation filed their 
petition anew (as a substitute for former petitions), containing thirty-one 
articles, in which they state in full the facts on which they claim to recover, 
including the action of the Senate in relation to the treaties involved in 
the case. Among other matters set out in the petition are the following 
extracts from a treaty made between them and the United States June 22, 
1855 (11 Stat. L., 611): ) 

“Preamble. * * And whereas the United States desire that the 
Choctaw Indians shall relinquish all claim to any territory west of the one 
hundredth degree of west longitude, and also to make provision for the 
permanent settlement within the Choctaw country of the Wichita, and cer- 


11845 
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tain other tribes or bands of Indians—for which purpose the Choctaws 
and Chickasaws are willing to lease, on reasonable terms, to the United 


at 


, 


States that portion of their common territory which is west of the 98th de- 
wrree of west longitude ; 
| (nd whereas the Choctaws contend that by a just and fair construc- 
tion of the treaty of September the 27th, 1830, they are of right entitled 
to the net proceeds of the lands ceded by them to the United States under 
said treaty, and have proposed that the question of their right to the sathe, 
together. with the whole subject-matter of their unsettled claims, whether 
national or individual, against the United States, arising under the various 
provisions of said treaty, shall be referred to the Senate of the United 
States for tinal adjudication and adjustment. * *— * 
“ ARTICLE 11. TheGovernment of the United States not being prepared 
to assent to the claim set up under the treaty of September the 27th, 
60 1830, and so earnestly contended for by the Choctaws as a rule of 
settlement, but justly appreciating the sacrifices, faithful services, 
and general good conduet of the Choctaw people, and being desirous that 
their rights and claims against the United States shall receive a just, fair, 
and liberal consideration, it is therefore stipulated that the following ques- 
tions be submitted for adjudication to the Senate of the United States : 

‘First. Whether the Choctaws are entitled to, or shall be allowed, the 
proceeds of the sale of the lands ceded by them to the United States by 
the treaty of September the 27th, 1830, deducting therefrom the cost of 
their survey and sale, and all just and proper expenditures and payments 
under the provisions of said treaty ; and, if so, what price per acre shall 
be allowed to the Choctaws for the land remaining unsold, in order that a 
final settlement with them may be promptly effected ; or, 

“Second. Whetherthe Choctaws shall be allowed a gross sum in further 
and full satisfaction of all their claims, national and individual, against 
the United States; and if so, how much. | 

‘“ ARTICLE 12. In case the Senate shall award to the Choctaws the net 
proceeds of the lands ceded as aforesaid, the same shall be received by 
them in full satisfaction of all their claims against the United States, 
whether national or individual, arising under any former treaty ; and the 
Choctaws shall thereupon become liable and bound to pay all such indi- 
vidual claims as may be adjudged by the proper authorities of the tribe 
to be equitable and just, the settlement and payment to be made with the 
advice and under the direction of the United States agent for the tribe ; 

“And so much of the fund awarded by the Senate to the Choctaws as 
the proper authorities thereof shall ascertain and determine to be neces- 
sary for the payment of the just liabilities of the tribe, shall on their 


requisition be paid over to them by the United States ; 
‘ But should the Senate allow a gross sum in further and full satisfae- 


| tion of all their claims, whether national or individual, against the United 
| States, the same shall be accepted by the Choctaws, and they shall thereupon 
| become liable for and bound to pay all the individual claims as aforesaid. 


“Tt being expressly understood that the adjudication and decision of 
the Senate shall be final.” 

lhe petition then alleges that the Senate of the United States, having bed 
given to the claims careful examination and consideration, did on the 29th 7 
day of March, 1859, come toa conclusion thereon, and decide the same, 


uli Re 
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and did thereupon adopt and cause to be entered of record in its journal, 
its decision of the said 2 stion as aforesaid submitted to it, as follows: 

“Whereas the eleventh article of the treaty of June 22, 1855, with the 
Choctaw and Chickasaw Indians, 0 ides that the following questions be 
submitted for decision to the Senate of the United States: 

“First, whether the Choctaws are entitled to or shall be allowed the 
proceeds of the sale of the lands ceded by them to the United States by 
the treaty of September the 27th, 1830, deducting therefrom the COSTS of 
their survey and sale and all just and proper expenditures and payments 
under the provisions of said treaty, and, if so, what price per acre shall be 
allowed to the Choctaws for the lands remaining unsold, in order that a 
final settlement with them may be promptly effected ; or, 

“Second. Whether the ( ‘hoetaws shall be allowed a gross sum in further 
and full satisfaction of all their claims, national and individual, against 
the United States; and, if so, how much: 

“ Resolved, That the Choctaws be allowed the proceeds of the sale of 
such lands as have heen sold by the United States, on the first day of Jan- 
uary last, deducting therefrom the costs of their survey and sale and all 
proper expenditures and payments under said treaty, exciuding the reser- 
vations allowed and secured, and estimating the scrip issued in lieu of res- 
ervations at the rate of $1.25. per acre; and, further, that they be also 
allowed twelve and a half cents per acre for the residue of said lands. 

“ Resolved, That the Secretary of the Interior cause an account to be 
stated with the Choctaws, showing what amount is due them according to 
the above prescribed principles of settlement, and report the same to 
Congress.” 

The petition further alleges “that the Secretary of the nee in obe- 
dience to the mandate and requirement of the Senate of the U nited States, 
in the said decision, did cause an account to be stated between the United 
States and your petitioner, in some respects in conformity with the prin- 
ciples of decision declared and prescribed by the Senate, and the said 

Secretary of the Interior, upon such accounting, certified and de- 
61 clared that the United States owed and was indebted to your: peti- 

tioner for and on account of the ‘net proceeds’ of the lands ceded 
by the treaty of September 27, 1830, in the sum of $2,981,247.30, which 
account, so stated by the Secretary of the Interior, was by him trans- 
mitted to the Congress of the United States on the 8th day of June, A. D. 
1860.” : 

The prayer of the petition, in effect, seems to be in the alternative: Ist, 
dem: anding under the action of the Senate, if that be upheld, after dudiact 
ing alleged errors in the account stated by the Secretary-of the Interior, 
84272. 879.13; 2d, claiming as a balance due, independently of the action 
of the Senate, if that be not sustained, the sum of $8,659,695.67. 

Schedules are annexed to the petition showing the items of which these 
several sums are composed. 

The defendants have filed a demurrer as follows: 

“And now comes the Attorney-General and says that as to so much of 
the amended petition of the claimant as sets forth an alleged cause of ac- 
tion against the defendants based upon a certain alleged award of the Sen- 
ate of the United States (referring especially to articles 18, 19, 20, 21, 28, 
and 27, and schedules A and B of article 31, of the said amended peti- 
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tion), the same does not allege facts suthelient to constitute a cause of ae- 
tion.” 

The object of this demurrer, as stated at the argument, is to obtain the 
views of the court in relation to the force and effect to be given to the ac- 
tion of the senate uvon the rights and obligations ot the parties, In ad- 
vance of a final trial on the merits, in order to afford, to some extent, a 
guide in the preparation of the case on the one side and the other. We 
have therefore carefully considered that subject and will state the conclu- 
sions which have been reached, 

By the eleventh article the treaty of June 22, 1855, it was stipulated 
between the parties that two questions should be submitted to the Senate 
for adjudication ; and at the end of the twelfth article the following stipu- 
) | 


ALION appears 4 


It being expressly understood that the adjudication and decision of 


the Senate shall be final.” 

By resolution of Mareh 29, 1859, above set out, the Senate decided as 
the first question, that— 

Che Choctaws be allowed the proceeds of the sale of such lands as 
have been sold by the United States on the first day of January last, de- 
ductig therefrom the costs of their survey and sule, and all proper ex- 
penditures and payments under said treaty, excluding the reservations 
allowed and secured, and estimating the scrip issued in lieu of reserva- 
tions at the rate of $1.25 per acre; and further, that they be also allowed 
twelve and a half cents per acre for the residue of said lands.” 

By agreement of the parties contained in the treaty, this adjudication 
and decision was made final, and so was-and is conclusive, unless the 
final’ty and conelusiveness have been set aside by the concurrence of both 
parties, since neither party alone could disturb it. 

In our opinion that has been done for the purposes of the present 
ease. On the one side Congress, representing the United States, passed 
the act of March 3, 1881, above set out in full, giving this court juris- 
diction to try all questions of difference arising out of treaty stipulations 
with the Choctaw Nation. Therein it is further enacted that— 

‘“ Power is hereby granted the said court to review the entire question 
of difference de novo, and it shall not be estopped by any action had or 
award made by the Senate of the United States in pursuance of the treaty 

of eighteen hundred and fifty-five.” 
62 On the other side, the claimants, by coming into court, submit- 
ting to its jurisdiction thus conferred, and filing a petition, have 
assented to the terms of the act throughout. 

The adjudication and decision of the Senate is, therefore, by the subse- 
‘quent acts and agreement of the parties, not to be taken as final and con- 
.clusrve in the trial of this ease. 

It.does not follow, however, that the action of the Senate will be wholly 
‘without foree or effect under any circumstances of the case, that it cannot 
be given in evidence for any purpose, and that all reference to it in the 
petition must be disregarded and ruled out on demurrer. The act does 
not so provide. The jurisdiction conferred is general to try all questions 
of difference arising out of the treaty stipulations. Power is then granted 
to the court,to review. the entire question of differences de novo. One of 
the questions of difference may be whether or not the adjudication and 
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decision of the Senate was warranted by the facts. To review that ques- 
tion we must have the action of the Senate before us. The enactment 
does not exclude such action from the consideration of the court, but, on 
the — ry, implies that it may be rightly offered in evidence. As to 
the « tect of Suc th action the act t declare S that the Court shi: il] not be estopped 
eu ‘by. 

Estoppel in law belongs to the branch of evidence. It precludes par- 
ties from contradicting One piece oft ev wile nee by other evidence, however 
conclusive the latter might be if admissible. When, therefore, ( ONLTeSS 
by its enactment removed the estoppel which sprung from the action of 
the Senate under the treaty stipulations, and the claimants by their peti- 
tion to this court agreed thereto, it left such action open to explanation 
and rebuttal by any facts which might be proved on the one side and the 
other in the trial of all questions of difference, but it did not so blot it out 
of the case as to exclude it from all consideration by the court. 

Hither = may put in evidence that adjudication, and if not contro- 
verted it n present the principles, so far as it goes, upon which our 
final oecan will rest, but if controverted We shall consider whatever 
facts and arguments may be offered in relation therete 

Upon the second question submitted to the Senate, “ Whether the Choc- 
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taws shall be allowed a gross sum in further and full satisfaction of all 
their claims, national and individual, against the United States, and, if 
att} ho W much,” no a tion Was taken by the S ehnat 

‘he Secretary of the Interior was directed by the Senate, as appears by 
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a: eee. Congress appropriate five bundred thousand dollars, 


money eae for payment to the Choctaw Nation or tribe of fndians 

on account of their claim under the eleventh and twelfth articles 
63 of the treaty of June 22, 1855, with this ger attached thereto: 

“Provided, That in the future adjustment of the claim of the 
Choctaws under the treaty aforesaid the said sum shall be charged against 
the said Indians.” This was not a ratification of anything that had been 
done by the Senate, but on the contrary it contemplates that there was to 
be a future adjustment of the claims of the Indians. 

While we hold that there has been no binding award in any particular 
which is final and conclusive in this court, under the act of Congress we 
also hold, as already indicated, that the action of the Senate is properly in- 
troduced in the petition, that’'it may be presented at the trial as prima facie 
evidence, and that under some circumstances it may become an important 
element in the decision of the ease. 

With this expression of our views, which covers all the points argued, 
the demurrer may be overruled. 


SCOFIELD, J., took no part in this decision. 


CHOCTAW NATION VS. U. S.; U. S. VS. CHOCTAW NATION. 
VI.—Special plea.— Filed April 14, 1884. 


Now comes the Attorney-General, by leave of the court, and for a fur- 
ther plea in the above-entitled cause, avers the following matter of special 
defense to certain of the matters alleged in the petition therein, as herein- 
atter set forth, to wit: 

That by the fourteenth article of the treaty of September 27, 1850, re- 
cited in the eighth article of the petition, each Choctaw head of a family 


being desirous to remain in the existing location, in the State of Missis- 


sippi, of such person at that date and to become a citizen of the States was 
to be permitted to do so by signifying his intention to the agent of the 


United State’ in said nation within six months from the ratification of 


the treaty, and was thereupon to be entitled to a reservation of land as 
therein prescribed, including his improvement or some portion of 
65 it; and if he should reside upon said land, intending to become a 
citizen of the States, for five years after the ratification of the treaty, 
a grant in fee-simple of the land so reserved should issue to him. 

The said treaty was ratified on February 24, 1831, by the President and 
Senate of the United States. | 

Within six months from the said last-mentioned date about one hundred 
Choctaw heads of families signified to William Ward, who was, during 
that period, the agent of the United States in said nation, their intention to 
remain and become citizens of the States in order to take the benefits per- 
mitted by the said fourteenth article of the treaty, and their names were 
entered by said agent on a register which he made of such applicants. 

A considerable number of individuals of the nation removed from the 
ceeded lands to the lands granted to the nation in the present Indian Ter- 
ritory in the years 1831, 1832, and 1833, but many remained. 

On August 12, 1833, the ceded lands were directed by Executive proc- 
lamation to be sold on the third Monday of October following, and an 
agent was appointed to locate, before the sale, the reservations to be made 
under the treaty of the said heads of families who had signified their in- 
tention to the agent, Ward, as shown by his register. A considerable 
number of Choctaws not entered on the register of said Ward applied to 
the said locating agent for locations under the said fourteenth article, and 
their claims were referred to the President, who decided in May, 1834, 
that they could not be recognized ; but as it was represented to him that 

the claimants had signified their intention to the agent, Ward, in 
66 due time and that the agent had neglected and refused to enter their 

names on his register, he directed the locating agent to receive evi- 
dence of the facts alleged (which he, in February, 1835, transmitted to 
Congress) and to make provisional locations for such claimants, and di- 
rected also that the sale of the lands so located for such claimants should 
be suspended to await the action of Congress. | 

On March 3, 1837, Congress passed the act entitled “An act for the 
appointment of commissioners to adjust the claims to reservations of land 
under the fourteenth article of the treaty of eighteen hundred and thirty 
with the Choctaw Indians,” chapter 39, which was amended by act of 
February 22, 1838, chapter 13. | 

Commissioners were appointed under the former act, who proceeded to 
consider the claims presented under said act, but who had not concluded 
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the task assigned by it before August 1, 1838, when their powers expired 
by limitation. 

The aig r continued to receive the consideration of Congress, and on 
August 25, 1842, an act was passed ¢ mtitled “An act to provide for the sat- 
isfaction of claims arising under the fourteenth and nineteenth artieles of 
the treaty of Dancing Rabbit Creek, concluded in September, one thousand 
eight hundred and thirty,” chapter 187, eer was amended by the: pro- 
visos to the first section of the act approved March 3, 1845, chapter 72. 

Commissioners were ap pointed under this act of 1842, who also pro- 
ceeded to consider the varlous claims prese nted under the said act, but 
who did not complete the duties prescribed to be done by them within 

_ the time limited by the act. Their authority was therefore ex- 

67 tended for one year from June 17, 1844, by act of that date, chap- 

ter 105 (5 Stat., 691), and within the time so limited, to wit, on 

June 16, 1845, they rendered their final report to the President, as re- 
quired by the said act of 1842. 

Certain claims under the said fourteenth article of the said tre: aty which 
had been brought before the last mentioned board of commissioners, but 
which had not been decided bv it, were referred by Congress, by joint reso- 
lution No. 17, approved August 3, 1846 (9 Stat., 114), to the Secretary of 
War, with authority to decide the same as therein provided, which au- 
thority was exercised in accordance with said provisions, 

Certain other claims under the said article of said treaty which had been 
brought before the said several boards of commissioners and rejected by 
them, or recommended by them and. rejected by other competent authority, 
or in which the serip awarded by the last mentioned board had not.been 
issued, were referred by Congress by the acts approved August 30, 1852, 
chapter 103, and March 3, 1853, chapter 104 (10 Stat., 42, 227), to the Sec- 
retary of the Interior, with authority to examine and act upon tie same as 
therein provided, which authority was duly exercised in accordance with 
said provisions. , 

Under the said treaty, the statutes and proceedings thereunder above re- 
cited, one hundred and forty- -three heads of Choctaw heads of families ob- 
tained reservations of land in the ceded territory, and after June 16, 1845, 
it was found by the commissioners and other authorities in said statutes 

provided, professing to act thereunder, that one thousand one hun- 
68 dred and fifty-five other Choctaw heads of families were entitled to 

the benefit of the fourteenth article of the treaty (all other claims 
in that behalf being rejected by them); and also that the United States 
had disposed of the tracts of land to which such Indians would be entitled 
under the provisions of said fourteenth article, so that it was at the time 
of such finding impossible to give said Indians the quantity to which they 
would be severally entitled, including their improvements, as prescribed in 
the said act of August 23, 1842, or any part thereof, or to their children, 
on the adjoining lands; and the said commissioners and authorities did 
thereupon estimate the quantity of land to which each of said Indians 
would be so entitled, and did allow him or her for the same quantity of 
land equal to that allowed to be taken out of any public lands in the States 
of Mississippi, Louisiana, Alabama, and Arkansas, subject to entry at 


private sale, 
Kleven hundred and fifty-five pieces of scrip, each representing one-half 
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of the last-mentioned allowance of land to the said several Choctaw heads 
of families, were issued by the proper authority in pursuance of the said 
statutes to the persons se found to be entitled thereto, and were received 
and accepted by them in part payment for the lands aforesaid. 

The remaining eleven hundred and fifty-five half pieces of : crip were 
reserved as directed by the said aet of Maren 3, 1845, and interest was 
paid on the value thereof, estimated : it $1.25 per acre, to such of the Choe- 
taw heads of families as were found to be entitled thereto until the payment 
thereof was discontinued, and the principal, amounting at said valuation to 

SS7 2.000, was pari to the parties entitled (after the execution by 
69 the claimant of a final release of all claims of such parties under the 


fourteenth artiele of the treaty). as required by the first section of 


the act approved July 21, 1852, chapter 66. 


The said release was duly executed by the proper national authority of 


the Choctaws, and.is as follows: 

“Whereas by an act of Congress entitled ‘An act to supply deficiencies 
in the appropriations for the service of the fisc: al ver ar ending the thirtieth 
day of June, one thousand eight hundred and fifi y-two, all payments of 
Interest on the amounts awarded ¢ ‘hoetaw claimants under the fonrtee ‘nth 
article of the treaty of Dancing Rabbit Creek, for lands on which they 
resided but which it is impossible to give them shall cease, and that the 
Secreta ry of the Interior be directed to pay said claimants the amount of 
prin cipal awarded in each case respectively, and that amount necessary for 
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this nactins be appropriated, not exceeding eight hundred and seventy- 
LWO thousand dollars: ana that the final Ppayiment and satisfaction oft said 
awara shall Ly first ratified and Approves dais a final 1" lease of all claims of 
such parties under the fourteenth article (| Sac treaty, by the proper hNa- 
tionala uthority of the Choe Laws, in such form as shall be preseribed LD the 
secretary of t | Sabeiad: vow, be it known that the said general eouncil 
ot t | e { aati Nation do bere Ly ratity and dpprove the final pas ment and 
satistaction of “Ad awards, rah reeably Lo the Proviso ns of the Act aforesaid, 
asa hnal reiease Of all claims oft such PaPltes, under the fourteenth arti le 
of said treaty. 
CA. NAST S Speaker. 
Nov. 6, 1892 
‘ Passed in the Senate. 
“DPD. McCOY, Pres't. 
“A pproved. 
“GEORGE W. HARKINS. 
“GEORGE FOLSOM.” 


70 It was delivered to defendants (before payment of the money 
appropriated by said act to the parties entitled to said scrip) to 

obtain such payment, and is now among the records of the defendants. 
(nd the Attorney-General further avers that by reason of the premises 
the claims of the said 1,155 Choctaw heads of families, made as aforesaid 
tor lands to be reserved to them under the provisions of the said 14th 
article of the treaty of 1830, were fully satisfied and discharged, and that 
any further claim by or on behalf of the said 1,155 persons or of any 
other persons claiming as Choctaw heads of families in that behalf was 
forever barred; and he therefore prays the court that so much of the 
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amended petition as sets forth a cause or causes of action in behalf of 
the said 1,155 or of any other Choctaw heads of families for the value of 
lands alleged to be due them under and by virtue of the stipulations of 
the said fourteenth article of the said treaty of September 27, 1830 (re- 
ferring particularly to articles 6 to 11, both inclusive, and Schedule C of 
article >| ot the said petition), be dsniioana 
THOMAS SIMONS, 
Assistant . lfforney-Ge neral., 


fa Vit Repheation to Special Plea. —lFiled A} pi 1/ 2? 1884. 


The claimant, the Choctaw Nation, now comes, and, reserving all ex- 
ceptions which could be taken to the special plea of the defendant, filed 
herein upon the 14th day of April, 1884, and not waiving any exceptions 
thereto, makes reply to such special plea, and says: 

That, at and ‘before the date of the act of Congress of the 21st of July, 
A. 1). 1852, and before and atter the 6th of November, 1852, the date 
of the alleged release in the said special plea set forth, the claimant, and 
the said heads of families, and individual Choctaws named in the said 
special plea, claimed, and here claim and aver as against the defendant, 
that the defendant, and its officers and agents, had continuously and un- 
justly violated the rights of the said claimant and heads of families, and 
individual Choctaws, as such rights were secure 


d by said treaty, named 
in the said special plea, CO wit. the treaty ot the 27th ot Septem be ¥ 'S830: 
and, particularly, had violated the provisions of the fourteenth article of 
said treaty; and asserted that such wrongs were so great, continuous, and 

oppressive that the said claimant, heads of families, and individ- 
(2 uals of the said nation, were coerced and compelled 


led to submit to 
the orders, requirements, and demands of the defendant, and of 
its officers and AVCHTS, in doing the acts which are in the said sp celal plea 

set forth as acts done by the claimant, heads of famihes, and individuals, 
in SQ far as such acts, in fact, ever were by them done or submitted tO; 
and they then and there, as against the defendant, asserted that such acts 
were not the voluntary acts of said claimant, or of said heads of families, 
yr of said individuals ; and they further asserte ei against the defendant 
and to the defendant, that the acceptance of the said serip, and all of said 
pavments thereof, and the giving of: said alleged release, which are in said 
special plea set forth, were, by reason of the said wrongs, coercion, and 
oppression, not binding on the claimants, or on the said heads of families, 

or individuals of said nation. 

And the said claimant and said heads of families and individuals of 
said nation, further asserted and claimed, then and there, that it would be 
and was unjust, unfair, and oppressive, on the part of the defendant, owing 
to the said wrongs, to set up said acts, set forth in the said special plea, as 
constituting a bar to the claims alle ged in such special plea to be barred 
by said acts. 

And claimant further avers that among the acts of injustice, violation 
of treaty, and oppression, which the claimant then and there, and up to the 
22nd of June, 1855, asserted and continued to assert to and as against the 
defendants, its officers, and agents, and which rendered the said acts, in the 


3 


42 CHOCTAW NATION VS. U. S.; U. S. VS. CHOCTAW NATION. 


said special plea set up as a bar, not voluntary and not binding upon the 
defendant, were the following : 

The said Choetaws asserted and contended that, by the true construc- 
tion of the said treaty of the 27th of September, 1850, they of right were 
entitled to the net proceeds of the sales of the lands ceded by them to the 

United States under the said treaty, as well as the right to have 
said treaty, and that of these they had been wrongfully deprived. 

The e Jaimant then and there further averred, and insisted, that the pro- 
visions of the acts of Congress in the said special plea me wntioned, were 
unjust and in violation of treaty obligations, and ought not to be held to 
be binding upon the claimant, or upon the individuals of the said nation, 
among others, for the following reasons : 

The said acts were passed by the Congress of the United States with- 
out representation of theirs in Congress, and without any agency, solicita- 
tion, or procurement moving from vhe claimant or any indiv idual of the said 
nation; and solely upon the motion of the defe ndant, one of the parties to 
the said treaty of September 27th, 1830. 


The claimant then and there further alleged, that the act of the 3rd of 


Mareh, 1837, named in said special plea, in its first section (5 U.S. Stats 

al Large, p. 180), and said act, in the special plea mentioned, of the 2: 3rd 
of August, 1842, in section 8 (5 U.S. Stat. at Large, p. 514), in directing 
the commissions therein provided for, as to what families should. be al- 


lowed reservations under said fourteenth article, required that the head of 


the family to which such reservations should be awarded should not be a 
white man; whereas, by the true interpretation of the said fourteenth ar- 
ticle, every person who was the head of a Choctaw family and a member 
of the said nation by the laws and customs thereof became entitled to such 
reservation. 

The claimant then and there further asserted that said acts of Congress 
were yin and violated their treaty rights, in that by the seventh sec- 
tion of the act of the 22d of February, 1838 (5 Stats., 211), in said ple 
mentioned, and by the third section of the act of the 23d of August, 1842 
(5 Stats., 514), in said plea mentioned, it is, im substance, provided that 
no Choctaw should be entitled to reservations under the said fourteenth 

article, who had removed to the Choctaw country west of the Mis- 
74 SissIppl River: whereas, by the terms of the said fourteenth arti- 
cle, such persons so deprived were entitled to patents for their said 


reservations In fee-simple, at the end of five years from the ratification of 


the said treaty, and thereafter were entitled to the said patents absolutely, 
without regard to the place of their residence. 

The claimant then and there further asserted that the said act of the 
23d of August, 1842, violated said fourteenth article in this, that the 
third section of said act prohibited the con:missioners, provided for in said 
act, from allowing any reservation to anv Indian who did not, at the date 
of the making of the treaty, on the 27th of September, 1830, own an improve- 
ment in the Choctaw country ; whereas the said fourteenth article imposed 
no such limitation or condition; but, on the contrary, its effect is and was 
to allow to each Choctaw head of a family, desirous to remain and become a 
citizen, to do so, whether he owned an improvement or not, but een 
them, in case they had an improvement, to have such improvement, a 


13 the reservations provided for in and by said fourteenth article of 
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portion of it, included in the reservation ; and this was so declared, in the 
opinion of the Attorney-General of the United States, dated the 30th of 
January, 1839. 

~ The elaimant then and there further asserted that the third clause of 
said third section of the act of the 23d of August, 1842, violated the said 
treaty by excluding from the benefits of the said fourteenth article all 
Choctaw heads of families who are entitled thereto by the terms of said 
article, provided they failed to make it : appear to the commissioners that 
they had not received any other grant of land under the provisions of any 
other article of the treaty; whereas the said fourteenth article contained 
no such limitation or condition, and such condition was a ae violation 
of the terms of the fourteenth article. 

The claimant then and there further asserted that the provisions of the 

said third section of the said act of 1842, which deprived the said 
75 Choctaws of the reservations under the said fourteenth article, and 

compelled them to take scrip in lieu thereof, because of the facts that 
the Government of the United States should be found to have sold lands 
of such Choctaw heads of families including their improvement, violated 
said treaty. 

And the e‘aimant then and there further asserted that said statutes in 
said special plea set forth were, in other respects than those above stated, 
unjust and violative of the property and treaty rights of the said claimant 
and of the said Choctaw heads of families, and of the individuals of the 
said nation. 

The claimant further avers that, before, at, and after the date of the 
said act of the 23rd of August, 1842, and up to the said 22d of June, 1855, 
the claimant and the individuals of the said nation continued to assert, as 
against the defendant, its officers and agents, other wrongs and grievances, 
among which were the following: : 

by the fourteenth article of the said treaty of 1830, the Choctaw heads 
of families were entitled to a period of six months within which to signify 
their intention to remain, claim reservations, and become citizens of the 
State; but by the neglect, and default, of the defendant no officer or agent 
was appointed to whom such intention could be signified, or opportunity 
of making such election furnished, until more than one-half of the said 
six months had expired, 

And the claimant then and there further asserted that, when the agent 
was ap pointe <1 for receiving said election, the defendant entrusted the duty 
of receiving and recording the evidence of the signification of sue ‘+h inten- 
tion to remain, to one William Ward, who was, at and during the time 
of the ostensible discharge of his said duty, habitually drunk ; and the 
said agent was for that reason wholly incompetent to discharge that duty ; 
and was, in the pretended discharge of his said duties, grossly and 

outrageously abusive, violent, and tyrannical towards the said 
76 persons entitled to make said election before him, and who offered 
tomakesaid election; and this to such an extent that only 69 Choctaw 
heads of families were, by him, registered as having signified said election ; 
whereas, there was more than 1,500 Choctaw heads of families so entitled 
to elect, and who desired, and attempted to signifv to him, such election, 


and who were preve ted from doing so by his wrongs aforesaid. 
The claimant then and there Pusehor asserted that the defendant did not 
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reserve from publie sales the lands upon which said Choctaw heads of 
families resided at the date of said treaty; but, on the contrary, sold the 
same before the expiration of the five years during which the said Choc- 
taw heads of families were, by the said fourteenth article of said treaty, 
required tO OCCUPY the saine, 

The claimant then and there further asserted that the defendant did 
not secure to the said Choctaw heads of families their right to be protected 
in their possession of the lands, which they desired and were entitled to 
have secured to them under the provisons of the said fourteenth article ; 
but, on the contrary, permitted a very large proportion of all of the said 
heads of families, who were entitled to remain under the said article, to be 
driven off and excluded from their reservation by white settlers who had 
been permitted to settle in the Choctaw country before the five years ex- 
pired from the date of the ratification of the said treaty. 

And the claimant then and there further asserted that the defendant 
disposed of, in violation of the stipulations of the fourteenth article of the 
said treaty, the reservations of 1,155 of the said Choctaw heads of families. 

And claimant then and there further asserted that the defendant per- 
mitted its emigrating agents to use threats, foree, and violence in order to 

coerce the removal of the said Choetaw heads of families and others 
77 who desired, and were entitled, under the said treaty, to remain In 
their country in Mississippi, and compel them to so remove. 

The elaimant then and there further asserted that the defendant con- 
tinued the use of these means, and of other means equally in violation of 
their treaty rights, to compel the removal of said heads. of families and 
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AD i ciaimant then and there rurthe asserted that the defendant Pusset 
STrine nt and restrictive laws in recard to the reservations of the sar ( hnoc- 


taw heads of families, which were in violation of, and in conflict with, the 
stipulations of the said fourteenth article of the said treaty, and by such 
laws required the said heads of families to show qualifications, in order to 
be entitled to the said reservations, which were grossly in violation of the 
said fourteenth article; some of which violations of treaty right as con- 
tained in said statutes are above set forth. 

And the claimant then and there further asserted that the defendant, 
through its officers and agents, in executing the said laws above named, 
and the said provisions thereof above named, which are in violation of 
said treaty, did oppressively and unjustly exclude a large number of the 
said heads of families from the lands to which they were entitled under 
said fourteenth article. 

And the claimant then and there further asserted that the defendant 
failed to allow 1,413 Choctaw heads of families any compensation for their 
improvements which they lost in consequence of being required by the 
United States to remove from their said reservations, although compensa- 
tion for the loss of such improvements was expressly provided in the nine- 
teenth article of said treaty of September 27th, 1830. 

And the claimant avers that all the foregoing matters and grievances 

above averred as having been-asserted by the claimant and by the 
78 said heads of families and individual members of said nation, as 
against the defendant, were in fact true. 
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The claimant further avers thatthe defendant refused to deliver to 1.155 
Choctaw heads of families, who were entitled to reservations In fee-simple, 
on the 24th day of February, 1836, the certificates for which provision 
was made in the third section of the act of C ongress approved the 23d_ of 
August, 1842, and which is named in said special ple: a, unless such heads of 
families would consent to remove from the State of Mississippi to the Choe- 
tow country west of the Mississippi River; and this refusal was made in 
violation of the provisions of the said third section, under which it was 
deliverable ; and this course was resorted to as a means of coercing the 
said Choctaw heads of families, through their known helpless, home- 
less, and impoverished condition, and their need of something upon which 
to subsist, to remove, with their children, from their reservations and 
homes In Mississippi to the W est. 

And the elaimant further avers that the defendant refus ed TO pay tO the 
said Choctaw heads of families, and to their children or legal representa- 
tives, any portion of the money ap propriated by the act of July 21st, 
1852. until the said heads of families, and their childre n, and their legal 
representatives, to whom the same bankas payable, had removed out of 
the State of Mississippi to the COURTPY west ot the Mississippi. 

And the claimant further avers that the defendant refused to make any 
comp ‘nsation to 960 Choetaws who emigrated, al —s expense, trom 
the State of Mississippi to the Choctaw country west of the Mississippi 
River, and who subsisted themselves there for one year thereafter; al- 
though the defendant, by the stipulations of the sixteenth article of the 
said treaty of 1850, agreed to pay the expenses of such removal and sub- 
sistenee, 

And the claimant further avers that the defendant, by means of 

79 and through the acts of oppression and wrong-doing above set { forth, 
and by means of its refusing to allow thosee ntitled to reservations to 
acquire the same, and by reason of its allowing white people to drive.them 
from their homes, and by means of the defendant’s disposing of the lands to 
which they and their people were entitled, rendered the said Choctaws 
homeless; and by the samefmeans and the refusal to allow to them even the 
erossly inadequate provisions made in said laws for payments in lieu of the 
homes and reservations of which they had been so deprived, and by means 
of other acts of violence, oppression, and outrage, reduced the said Choe- 
tuaws named in the said special plea, and their children, and nearly all the 
persons of the said tribe remaining in the State of Mississippi, to a condi- 
tion so impoverished, helpless, and destitute as that they became, and 
were, completely within the power and at the merey of the defendant and 
its agents; and at the date of the said act of 1842, and thence on to the 
22nd of June, 1855, they continued to be in said helpless condition ; and 
the said Choctaws, and heads of families and individuals, by reason of 
the wrongs and oppressions aforesaid, and their helpless condition, had no 


choice or option in or about the matter of accepting said moneys and scrip 


named in said plea on such terms and at such times as the defendant 
might and did dictate. 

Claimant further avers that; at and before the 22nd day of June, 1855, 
the defendant was justly indebted to the individuals of the said Choctaw 
Nation in the sum of $8,209,780 as a balance due for the value of the 
lands to which the said individuals of said Choctaw Nation became and 


| 
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were entitled under the said fourteenth article of the said treaty, which 
indebtedness arose as follows: 

That of those. individuals of the said Choetaw Nation who became, and 
were, entitled to reservations under the said fourteenth article, the defendant 
found, ax in the said plea set forth, that 1,155 heads of families had com- 

plied with the conditions of the said fourteenth article, and were 
80 entitled to reservations thereunder; and further found that the 

quantity of land to which these 1,155 heads of families, and their 
children, became and were entitled, on the 24th day of February, 1836— 
the date of the expiration of the five years named in the said article— 
was 1,404,640 acres; which, at the date last aforesaid, was of the value of 


$5.50 per acre; making the aggregate vaiue of the lands to which the said 


1,155 heads of families and their children became and were entitled, on the 
24th day of February, 1836, $7,725,520. 


The claimant further avers that the defendant, through its ageuts and 


commissioners, bamed in the said special plea, charged with the duty of 
ascertaining who were entitled to said reservations, rejected the claims of 


246 heads of families to reservations under the said fourteenth article, 
but who were, in law and fact, justly entitled to said reservations by reason 
of their complying with all the conditions of said fourteenth article, or by 
reason of their attempting and tendering such comptiance, and who com- 


plied fully with such conditions, except so far as prevented by the acts of 


the defendant through its officers and agents. 
The facts showing the right and title of the said 246 rejected claimants 


are fully set forth in the petition,and are here adopted for the purposes of 


this reply. 

And the quantity of land.to which the said 246 rejected claimants were 
so entitled, on the 24th of February, 1836, was 268,120 acres; which was 
of the value, at the last-named date, of $5.50 per acre; making the ag- 
gregate value of the lands to which said rejected claimants were entitled 
$1,474,660; and making the aggregate to which -both classes of claimants 
were entitled, to wit, the said 1 ,155 and the said 246 rejected claimants, 
equal to $9,200,180. 

Krom this aggregate the defendant became, was, and is entitled to have 

deducted, as credits, the sum of $118,400, the amount realized by 


81 the Choctaws, who received the certificates named in the third sec- 
tion of the act of the 23rd of August, 1842, and which was, by 
the said section, deliverable east of the Mississippi River. And the de- 


fendant became further entitled to be credited, on account of moneys ap- 
propriated and paid in lieu of certificates, deliverable under the said last- 
named section west of the Mississippi River, with the sum of $872,000; 
the said two credits amounting to the sum of $990,400, and leaving the 
balance of the said indebtedness, as above. stated, $8,209,780. 

The claimant further avers that notwithstanding said indebtedness last 
aforesaid, and notwithstanding the fact that the claimant and the said in- 
dividuals of the said nation, to whom said indebtedness was owing, earn- 
estly pressed the payment of the said claim or the securement of their 
said reservations, and continued to do so during all the period from the time 
that it became due until the said 22d of June, in the year 1855, yet the 
defendant never paid the said indebtedness or any part thereof, except as 
hereinabove set forth. 
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The claimant further avers that, subsequently to the passage of the act 
of July 21, 1852, as well as before that date and subsequently, as well as 
before the date of the alleged re ‘lease set forth in the said special plea, and 
continuously up to the 22d of ‘June, 1855, the claimant had asserted and 
continued to assert against the defendant the claims for the losses sus- 
tained by the said claimant and the said individuals of the said nation in 
consequence of the failure of the defendant to carry out the stipulations of 
the said fourteenth article of said treaty, as we Jl as those arising from 
the failure to carry out the provisions ot the anaes ine which required 
the United States to remove the members of the said Choctaw Nation, at 
its own expense, from the State of Mississippi to the Choctaw country 
west of the Mississippl River: and likewis e continued to present, assert, 

and demand payment for the loss of improv ‘ments for which they 
SZ were entitled to be paid bv the LU nited St: ites under the provisions 

of the said treaty; and also for losses of stock and farming uten- 
sis and also for the loss and injuries resulting from their constrained re- 
moval from the State of Mississippi in violation of the terms of the said 
treaty, and also for the losses they sustained in consequence of the action 
of the Government In its Issue and delivery of the scrip authorized to be 
issued and delivered to them in heu of, and as a substitute for, their lands, 
as provided in the third section of the act of August 23d, 1842. 

The claimant further avers that the above-named means resorted to by 
the defendant, through its agents, and by white people, against whose acts 
defendant was, as aforesaid, bound to protect the Choctaws and their prop- 
erty, which were resorted to for the purpose of depriving the said (‘hoe- 
taws of their said property, and driving them from the homes where they 
were entitled, and desired to elect, to remain, included within them, 
amongst many other means and resorts of like wrong, violence, and bru- 
tality, such acts as threats by United States officers and agents, telling 
these Choctaws that the United States Government meant to enforce and 
would compel their removal from the State ; that the United States soldiers 
would be brought, with guns and bayonets, to compel them to go; that 
the United States would catch their children and tie their legs together 
like pigs and haul them off in wagons. 

And the defendant, through its officers and agents, did seize one of the 
chiefs of the Choetaws, wig. ou. behalf of the Choctaws, aided in making, 
and signed the said treaty, of September the 27th, 1830, and bound him, 
and this publicly. as a mi cans of intimidation of the Choctaws, and retained 
him as a prisoner until he escaped and fled to theswamps, and this so alarmed 
the gg. ohanage Choctaw Nation that they fled, with their women and 

children, to the woods and swamps, where they were subsisted only 
83 by “slipping into their cornfields at night,” and carrying thence to 
their women and children in the swamps, corn for such subsistence. 

The claimant avers that these are but examples of the wrongs, too 
various and numerous to be here set forth, inflicted by the defendant, 
through its agents, and by white men against whose acts defendant was 
bound to protect the Choctaws, and which wrongs were inflicted generally, 
purposely, and continuously, in order to compel them to surrender their 
lands named in said fourteenth article. 

And these acts of wrong, violence, and intimidation so continued, as aii e 
stated, during the twenty-two years from A. D. 1831 to A. D. 1853, and were 
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such as to reduce the said Choctaws,so entitled and electing to remain under 
said fourteenth article, to the condition in which they are declared to have 
been in the report, of date 31st of July, 1838, made to.the President by the 
commissioners, appointed and acting under the said act of Congress named 
n said special plea, to wit, the act of the 3d day of March, 1837,in which 
they are declared to have been “ wantonly driven from their homes, and 
to have, for several years, been wanderers, living about in all seasons in 
open camps, and seeking a precarious subsistence, which scarcely sufficed 
to keep them alive.” The claimant avers that into substantially this con- 


1° 


dition were a large portion of the said Choctaw people named in said 
special plea reduced and kept by the wrongs aforesaid during all said 
period OT twenty-two VCaPs 5 said Choetaw people being peaceful and Or- 
derly and inoffensive towards the Government of the United States and 
the people thereof, and being, as the last-named report declares, “ shy and 
reserved ip their intercourse with the whites.” : 

And the claimant AVeCPrs that when the Choctaw people SO entitled to 
reservations as to the great body of them, were, by the wrongs aforesaid, 
reduced to and kept in the said condition of “ extreme wretchedness— 

wanderers, living about, in all seasons, in open camps, and seeking 
84 a precarious. subsistence, which scarcely sufficed to keep them 

alive’—the Government of the United States, through its agent 
having ofheial charge of the affairs of the Choctaw people, publicly, and 
in part for the purpose of intimidating and driving them from their 
hom s. urced and recommended, as the most ettective mode of enforcing 
ieir emigration, the passage of a law to arrest the “ wandering Indians 
as vagrants, and bind out their children as apprentices if found within the 
States after a given date;” and it was declared ‘ that such a law would in- 
duce them speedily to remove.” 

The claimant avers that it was in this condition of the Choctaw people, 
so brought. about by the wrongs of the defendant, and by means and by 
reason of said w rongs, that the said detendant compelled the claimant, and 
the individuals of the said nation to accept, so far as they ever did, the pay- 
ments of money and scrip, and the nation to execute the release, which 
are in the said special plea set forth. 

And claimant further avers that at and after the execution of the said re- 
lease the said claimant and the said individuals, through their representa- 
tives and otherwise, made known to the Government of the United States 
as a final settlement according to the terms of said alleged release, and the 
laimant and the said individuals of the nation continued to press the said 


. 
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‘aims for said balances due them under said fourteenth article up to the 
said 22d day of June, 1855, as above set forth. 

And claimant further avers that, at the times of the commission of the 
srievances above set forth, the claimant, andthe said heads of families, and 
all the individuals of the said nation, were entitled to receive from the 
United States, under and by virtue of the said treaty of the 27th of Sep- 
tember, 1830, the same protection, in their persons and property, 


$5 from wrongs, as eitizens of the United States are entitled to de- 
mand from their Government, and were entitled to have secured to 
them. from the United States, Bs every possible degree ot justice : ? and 


were, moreover, then and there, and in virtue of the express stipulations 
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of said treaty, entitled to have such construction of the said treaty as that 
rer well founded lwo = gee 
whenever well founded doubt should arise such treaty should be construed 
most favorably towards the Choctaws. 
Claimant further avers that at the time of the ratification of the said 
treaty of eae 27th of September, 1830, and ever since the said time, the 
said Choc Nation, and the said heads of families thereof, and all the 


ts 
ne ae et of the said nation were, on aeeount of their dependent and 


' ye ‘ ] a a c 4] ore aid ! : 
helpless condition, and their other relations to the Government and people of 
r( 


the United States. the d pe ndents and wards of the said Government of 
e* } ' ) ) 

the | hited tates, and were so recognized and declared DV the law ot the 

land: and, 1 — con- 


ie United 


virtue of and owine tothe said dependent and i he 
i 
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dition. were, DV law. entitied to recelve trom the Governmé net oT 1 


states, in the protection of their pers ns and property, and it) the secure- 
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ment OF all their treaty and otner rights, the Tuliest protection, am JUST, 
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tal md liberal treatment 
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and premises heremmbderore, and above, set Torth, and in consideration of 
a 


the desire of the United a the Choetaw Indians should re linquish 
all claim to any territory west the 100th degree of west longitude, and 
the desire of the United States to re provision for the permanent settle- 
ment within the Choctaw country, of the Wichita and certain other tribes 
or bands of Indians, by s ecuring from the Choctaws and Chickasaws a lease, 
to the United States, o their te rritory, west of the 98th degree of west 
longitude ; and in ea consideration of the desire of the United States 

to embody all subsisting treaty stipulations in one comprehensive 
86 instrument, and to adjust and settle,-upon considerations just, talr, 

and liberal. all the claims of the said nation, and of the heads ot fami- 
lies and individuals thereof, against the United States, hereinbefore refer- 


red to: and in further consideration of the desire of the United States to 
have the said Choctaw Nation assume the burden and responsibility of the 
payment, to the heads of families and individuals of the said nation, of any 


monevs owing to them by the United States: and the United States desir- 
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he United States entered into a treaty with the said Choetaw Nation, 


earine date the P2d day of June, in the vear of our Lord 1855 (11 Stat- 
a a | ? } . i uk : 4 . , } } 
utes al Large, p. O11), Wherein and whereby 16 was stipulated and 
4 i : ; j \ 4 ] j et " i , | Le | my ; +5 4 * | 
etween the United States and the said nation that the Choctaws should, 
; 


lying 


; 
~ 


and the LY thereby did, cede CO the United States the said tract of land . 
west of the 100th meridian: and said treaty did provide for settling, within 
the Choctaw country, other tribes or bands of Indians; _ In such treaty 
the United States did stipulate, in its twenty-first article, that 1t shall super- 
sede and take the pl: ice oO] all former treaties between ae United States 
and the ( ‘hoetaws, ana also for the settlement, bv the award ot the Senate 
of the United States, of the claims so preferred by the said Choctaws against 
the United States, and named in said plea, including the claims of the 
1,155 heads of families named in said special plea ; and stipulated that such 
settlement should be mace upon terms and “F, considerations just, fair, and 
liberal ;” all of which will more fully appear by reference to said treaty. 
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Claimant further avers that by means and reason of all the premises 
aforesaid and hereinabove set forth. and especially by means and 


87 reason of the wrong sand injustice to which the said nation of 
Choctaws, and the individuals thereof, were subjected in and about - 


their property and rights, under the said treaty of September 27th, 1850, 
in the fourteenth article thereof ; | 

And by reason of the grossly inadequate amount and value of the pay- 
ments made to them as set forth in the said special plea, as contrasted with 
the value of the said property which purports to be released by said alleged 
release in the special plea set forth, and which was secured to them by the 
said fourteenth article as above set forth; 

And by reason of the coercion, violence, and oppression, to which they 
were subjected, in and about being deprived by the defendant, and the 
officers and agents thereof, of their said property, secured by the said 
fourteenth article as above set forth : 


And by reason of the acts of the elaimant. and of the individuals of 


the said nation, which are in said plea set forth in regard to the receipt 
of scrip-and money, and the execution of the pretended release, set forth 
in the said plea—in so far as done at all—not being the voluntary acts of 
the said nation,or of any individual thereof, but, on the contrary thereof, 
such acts, so far as done, being done under the coercion and compulsion 
of the defendant, exercised through its laws, officers, and agents ; 


And by reason of the fact that to hold said release and said receipt of 


scrip and money, as in the special plea set forth, to constitute a bar to the 
claims purporting to be.covered by said release, would be grossly unjust, 
unfair, and illiberal under the facts herein set forth : 

And by reason of the covenants and stipulaticns contained in the said 
treaty of the 22nd of Jzne, 1855, aforesaid, any and all releases, acquit- 
tances and bars of said claims which, in law or equity, might, but for the 
matters herein replied, arise or be implied from the matters and things in 

said special plea set forth, as a bar to said claims, were and are 
88 rendered void, set aside, and annulled by means and reason of the 

facts and things herein replied; and claimant avers that it was, 
by both parties to said treaty of the 22d of June, A. D. 1855, meant, 
intended, and agreed that, for the considerations aforesaid, upon which 
said last named treaty was based, the stipulations of said treaty should, 
and the same did, waive, cancel, annul, and set aside any and all releases 
and acquittances, if any, which might have arisen, or which did arige 
out of the matters in said special plea set forth ; and any end all such ae- 
quittances, releases, and bars, if any arose or did exist, which claimant 
denies, were and are set aside and annulled by the terms and effect of said 
treaty last aforesaid. And in consideration and by reason of all the 


premises and faets aforesaid the said claimant and the said heads of 


families and the said individuals of the said nation became and are en- 
titled to recover their said claims, 1n the petition and in the said special 
plea set forth ; and such right to such recovery and payment is freed and 


discharged from any and all defences which could er might, in law or 


equity, be otherwise set up, by the defendant, under or in virtue of, or 
connected with, the said alleged release in the said special plea mentioned ; 
and freed from any defences arising from or in virtue of any and all pay- 
ments to, and receipts by, the said claimant, or the individuals of such 
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nation, whether such payment was of the scrip named in the said special 
plea, or of the said $872,000 paid in lieu thereof, except such defence as 
consists In crediting to the United States, at its actual value, what was, in 
fact, paid to such claimant and to the individuals of the nation upon ae- 
count of the lands named in said fourteenth article, which credits have 
been allowed in the claim made in claimant’s petition. 

And claimant further avers that, pursuant to the stipluations of said 
treaty, all the said claims were submitted to the Senate for its ratification, 


and the said Senate, with full knowledge of said release and after due 


consideration thereof, in connection with said claims, on the 9th 
89 day of Mareh, 1859, adjudged that on account of said claims, and 

in full satisfaction of the same, there should be allowed to the said 
Choctaws the net proceeds of the sales of their lands, which said judgment 
is in the words following, to wit: 

“That the Choctaws be allowed the proceeds of the sale of such lands 
as have been sold by the United States on the first day of January last, 
deducting therefrom the costs of their survey and sale, and all proper ex- 
penditures and payments under said treaty, excluding the reservations al- 
lowed and secured, and estimating the scrip issued in lieu of reservations 
at the rate of $1.25 per acre; and further, that they be also allowed twelve 
and one-half cents per acre for the residue of said lands.” 

Wherefore the plaintiff says that the said release, and the receipt of the 
said scrip, and of the said $872,000 (in so far as in fact received), and which 
are in said special plea set forth, do not, nor does either of them, consti- 
tute any bar to the said claim of this claimant set forth in said special 
plea, or of the said claim of the said 1,155 heads of families, nor are the 
same a bar to any other claims mentioned in said special plea. | 

JOHN B. LUCE, 
Attorney for Petitioner. 

SHELLABARGER & WILSON, 

J. W. DENVER, 

JOHN J. WEED, 

EF. P. Cuppy, 

Of Counsel, 
90 VIII.—Answer to replication — Filed March 18, 1885. 

And now comes the Attorney-General, and answering the replication of 
the claimant to the special plea of the defendants herein, denies each and 
every allegation therein which does not admit specifically, or is not in 


conformity with, the averments of the said special plea. 


THOMAS SIMONS. 
Asst Att’y-General. 
v1 IX .—Findings of fact and conclusions of law—filed by the court. 
This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts as follows: 
Treaty of 1830. 
3 


Messrs. John H. Eaton and John Coffee were appointed commissioners 
to treat with the Choctaw Nation of Indians, and arrived at Dancing Rab- 
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bit Creek on the 15th day of September, 1830. On the 18th of Septem- 
ber, 1830, the said commissioners met ‘ile chiefs, captains, and warriors, 
and delivered to them a “talk,” as it is ealled in the journal of the com- 
ie ies material parts of enh is as follows: “ By direction of your 
Great Father we have come amongst you. It is not your land we seek, 
but your happiness. If you remain you will be subject to the jurisdictions 
of courts, pay taxes, &e., and if you are satisfied that in such a condition 
you would be unhappy, then agree to remove beyond the Mississippi, 
where Vou will be able to live under your OW) laws. Re ‘( ‘ord the votes of 
your headmen, and let us know who is willing to remove and who are 
Opposed, In 1SZO0, by a treaty a fine COUNTY Wiis elven you for the use 


ot voul peop eC. tf Was the understanding at that time that the UWnoctaws 
: ras ; . 3 . ‘ ce, o ee } ’ ‘ ’ . 
would remove, fen years are passed and | Ou are still Bere. If Vou pre 
, 1° } | | } Re 2] ~ sla al , . 
fer to live here, surrender the imanas west, or otherwise remove to them. 
fe a — — ? \. ’ . ' » Ys } ss °5 , 
Hereafter we will not treat with vou. September 2Z, 1550, terms were 
4 ; : . > . , : ? 7 ] 
otered as a basis of a treaty with.the Choctaw people 
rey , ' ' ° ! 7 
ihe couner Ol the ¢ hoectaws wer SUPpPrised at Like propositions and rep- 
i i 


resentations of the commissioners as to the forfeiture of th Lr lands secured 


to them D\ thie treaty of IS2U.: and eoneluded not to treat for the sale ol 
the lands he ecomivissioners intormed them that thev had not come to 


eavil about prices. As for the lands, the Government cared nothing for 
them; the object was to get possession of the country. The Indians de- 
clared Chey were unwilling tO remove, They were told by the commis- 
sioners that they must act freely for themselves, and as they had declared 
an unwillingness to remove, the commissioners would treat no further, but 
return home. 

on the 25th negotiations were renews d by the ( ‘hoetaws. and the follow- 
ing basis was proposed in lieu of those rejected. 


et YJ f : ; ' ae om - j f “ a 8 : 
Ay *} ( hoclau }! oposals for tie hasis OF ad treaty in treu U] those hereto- 
i ‘ . ‘ . 


Pore Propose d. 


They are offered from a full consideration of all the circumstances, and 
from a ci SITE that ample al 1d ent ire justice ra af sheet may be CX nded 
TO vou (‘hoctaw brothers. [ft approved, : tre ity LO eC drawn OUT in 
form, removal to take place within two or two and a hi = years from the 
ratification yt the treaty, and the treaty to be binding from the date of 
ratification upon the following terms : 

Lands reserved, and the value at the lowest Government price only : 


4 sections tO each ot the three chiefs. two tt include im- 


proven nts, : Cn anduimeneuek ONO SAE TTR Re MERE Bee Sh EE TT 1? sections. 
4 sections to Col. D. Folsom, two to inelude improve ments, 
is bosae «64 t owes Keb 608% TrEeveetrirrTT beh Stee Rew i wee “<s6e oun t one bbe i 
2 to R. Cole. and 2 to fs Garland. former chie ra PPE Se ap eae 
2? to the sp ikers of each district...... ab ae 4 atguk sas ae 6 
2 to J. Pitchlyn, and 2 to J. Juzan........... SOB ta IS eC 4 


30 sections. 


1 section to 13 captains, with others to be named, and to be 
placed in a supplemental treaty ............ Lacesteetescbasieres AO SORbORR. 
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And that others Hot provided for above, and who will reiInove, may be 
provided tor, there shall be reserved three quartel 5 of a section to each 


head of a family who during the present year may have had in actual 
cultivation a farm of: thirty acres and a dwelling- house thereon: said res- 
ervation to be bounded by quarter-sect lon lines ec ontiguous and adjoining, 
and to contain the part of the improvement on which the dwelling may 
be situated ; and which, an the consent of the President of the United 
States, the OWwWher may ah — -the number Hot To ¢ veeed five hundred per- 
sons: and to those whi ‘ have had in cultivation, as aforesaid, a farm 
ot twenty, and less aa thirty acres, a reservation of two quarter-sections, 
to be bounded by q juarter-section lines, and to be contiguous and adjomn- 


Ing, and to include the dwelling, and subject to the eondition of the pre- 
ceeding class of cases—the number not to exceed four hundred persons. 
And to those who may have had in cultivation, as aforesaid, a farm of 
twelve acres, and not more than -twe ntyv acres, a reservation, as aforesaid, 


under the conditions and restrictions atoresaid, one-quarter ol a section of 


land—the number not to exeeed four hundred and fiftv persons. And to 


those who mav have cultivated, as aforesaid, a farm of four aeres, and 
: 


less Loan |? acres, a reservation uncer the eonditions and diesciptel atest 
, {’ : ° 7 . . tl {? . 1 oS | E | t } 
aroresald oOo] one-elght 1 of a section—the number not to excees hree puhe- 
dred and fifty Persons. And any captain, the number ot whom ; shall not 
, . } 5 . 7 , ‘ ' . : 
exceed ninety, Who shall fail to obtain under any of thi provisions less 


. ' ie ] ° a } >, 1 | ] = re ve . a 4. 
than A section, he shall In es event be Clit itlect to half a section addi- 


: , ae , 8 . . — : . . 
‘yi | ‘ Sra an ry ro ’ ‘yt Be 11 rT ‘ > se he t 
tional, Lt? ACiPOLI pis oOtnel (Coc ‘vation. in Maw TY cial Ci ali pari (1 It, 

oy = : bce L=3 4 1] 
he shall be suprected To ae betore stated, (‘hildren oj (choe- 
' ’ | lay t | +} } t a j i 
taW parents | hKaiihY 1} ie Haun. @ i nal 7} i I \ LCi Nail e nies 
a | & | 
with th went within six months atter the ratineation Ci} itv. who 
| : ' " ; . 
; } } 
bic an Lf ra 1 ‘ bt] oth i i 1) ntitl i i } ‘ 4 = { Ti I 
it | | } i) 
mand, TO ve Lor Ca; uUnaer ti (ill LIOT O} thie Lr Pesia 
| 
\ | ' }* } \ | ¥ 7 " } ‘ t 
LiSO, SUCH PePrsol>: Ist) O COU Cll ds 1G ViLO wads OF 
: ] | | ; Ty - ] | - 
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i } } ; 4 
and having lived upon and litivated ti ime Tol \ ars ter th 
{ j ] 4 } | i] 
ratineation of this 1 CV, shali receive a eran n Tee { peation shail 
| ; | i. ate Be } } a i — ll; 
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notice and a request made with the avent 1p six months from tI 

ratiheation of sueh intention. said ehild shall be entitled. 1f over ten years 
> a ® 7 2 P . > : 4 

of age, to half a section; if less than ten, to a quarter section, to adjoin the 


parent’s location. 


Sav that onlv 200 remain, Is,.....-....-6- EER EN OMNES 
That 200 children are over 10 years...........ceeeeeseceeeees a 
That 200 children are under 10 yearS..........02205 sesseesoeee og 


Annuities under former treaties amounting to $11,200, which would ex- 
pire in 1836, to be continued. | 

Present annuity offered was $25,000. It is, on account of the large res- 
ervations, redueed to S20.000 tor twenty years. 

Removal, expense of, and support one year. 

Edueation of forty Choctaw boys, twenty years. 

Council-house, churches, and houses for chiefs. 
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Teachers and preachers for twenty years. 
1,000 guns, and ammunition, blankets, and kettles. 
1,000 axes, hoes, and ploughs. 
1.000 wheels, cards, and 400 tooms. 
3 blacksmiths for sixteen years. 
| miliwright for five years. 
Suit of clothes‘and sword to captain ; also four years’ pay at fiftv dol- 
lars. | 
Pay of chiefs for twenty years. 


* oK *K OK a me 


Monpay, 27th. 


A meeting at the council-house took place to-day. The treaty as drawn 
up was submitted, interpreted, and explained ; and at one o’clock it was 
signed. 

[n the first terms proposed the number who would not probably remove 
was mentioned as 150, making 96,000 acres. 3 

The foregoing is a substance of the negotiations which preceded the 
making of the treaty of September, 1830, 


Il. 


On May 21, 1831, the War Department, then having charge of Indian 
affairs, addressed to Col. Ward, the Indian agent in Mississippi, a letter, 
the material portion of which is as follows: 

“ Inclosed a copy of the Choctaw treaty. You will be careful in keep- 
ing a register of the reservations taken under the 14th article. A copy is 
to be made and sent to Department. Your attention is called to the 5th 
and 6th divisions of article 19. Keep a register of claims filed under 
these stipulations, noting everything necessary, so that justice may be done. 
risters must be sent to Department.” 


( . 
oe 


Copies of these re; 
On June 21, 1831, Ward, the agent, addressed to the Department a 
letter: 
“ Yours of the 21st and 27th ultimo have been received. Had opened 
a book before receipt of letter for those who wished to register under the 
14th article. Have advised as to number of acres entered by chiefs under 
19th articleprior to January 1. All registers will be returned in time to De- 
partment. Many more who wishec to stay five years than expected. More 
than 200 applied from one section of the country. I put them off. 
94 They were advised by designing men who were opposed to the 
treaty. This, I trust, is the last effort to thwart the views of the 
Government. Are white persons, head of family, entitled to the five years’ 
eitizenship 2? 
On May 3, 1831, Col. Ward certified to the Department that— 
“There was 471,820 acres entered in this office previous to the first of 
January, according to the provisions of the late treaty, for cultivating last 
vear; 104,520 reserves and 367,300 relinquished to the Government.” 


= 7 , 
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hegister kept by Col. Ward and certified to War Department shows 69 
eads of families, with 150 children under ten years of age and 80 over 
ten, who had signified their intention to become citizens, according to the 
provisions of the treaty of 1830, within the six months required by the 
treaty. 


IV. 


Correspondence between the Secretary of War and an agent of the United 
States, appointed under the treaty of September 27, 1830. 


WarR DEPARTMENT. 
Apri 26, 1831. 
To Ma). F. W. ARMSTRONG: 
Sir: By the provisions of the 19th article of : treaty concluded with 
the Choctaw Indians, reservations are stipulat d for to t 


| 


158,000 acres. The right to claim these is — to depend 


} 
on the num- 
lL ’ > ; } . ° ye a. } ; > | : z } : : } 
ber of acres which each individual of the several enumerated classes act- 
&& . . } or : 2 evil . & . I) . . f 
ually “ had in -eultivation, with a dwelling-house thereon,” during the 


fo give certainty and effect to this article, and to avoid everything of 
fraud and imposition, it becomes necessary that the ceded country be 
thoroughly examined and the quantity of land cultivated by each Ludian 
during the past year, having a dwelling-house thereon, be ascertained. 
By the terms ol] f the cll rtic le » YOU will perceive that tne frst class ot Dersous 
provided for are such as have cultivated fifty acres or more, and varying 
downwards tO such cs cultivated 1D L830 from two to twelve acres, A 
reference to the treaty will more fully explain the objects which will re- 
quire your attention. 

Actual surveys to ascertain the quantity of land will not be necessary 
The mere stepping over a field, and often the eye alone, will be enough to 
de termine the quantity with sutheient accuracy ‘ W hat sha 
stood by “cultivation”? Not that the party should have planted a crop 


and worked it regularly. The term may include grass lots, as well as 
> . . } j ; > e > (a v P . ' 
ag which have been used for the crowing of products of different kinds, 


The and must contain dwelling-house, meaning house o1 eabin in which 
t | | 


} | oh le has ] 
persons have actually resided on the lands e| eared and LeTIdet 
a 


vear. The house must have been built | bites date of treaty. 


a 
ow 


A register of the farms examined, the acres in cultivati , &e., you 


> . > if? ‘ ‘i he . ' -s 
furnish ror the use Ol the Department. TL he hanes ot the if Pn Cialm- 
ine under the 19th, with ages of children, you will also furnish 


ar, 


am * a 7 aX * 


H ¢ r | is : | } n . . . ae = [ : j j l, . ) ‘) ; } A 
October 26, 1831, the agent reports having finished the work assigned 
. ;  @ } ° } } ‘ 
him eoneludes his letter as follows: 


ryut . ’ a | a> , . . > % . j 
| j , e . EY t . ’ ) Bale, 17 | eeate. rprapryyT ays ' 
he tollowine Lav will snow the precise ange Q and granted to 
{-| (  \] é ’ I cy thy lat, ; }* r r fe at tT nt “~lamn heal ' 14 1 | -\ 
rhe Conoctaws iy\ rne late treaty. he | COLULLITIS DCLOVW Will C@A= 
ae ~ , 7 ‘ sisi tel ; : wy | Ly pe }* aeeis j ot | rp 
NIOw the Quantity OF lal claime DY the returns made to agent 
a ye ene - - a2, ‘h, - | th, loim 
5 on the last dav of December, hi the Choctaws, and the claims 
PERE Hh wag Umm | lt a Saree es wee: 
CO Whiehn they are actual y enti ler SHOW OY LIC VDOOKS DOW 


ie amount ot 


Pi 
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returned ; also the difference in dollars provided they had relinquished all 


their lands as claimed : 


J 7. y y eo ° 
é 7 aoe L. 
i = << = ~ - o— - 
oe vm = af = & —& = & C= 
| 1D: d ~ F ~ oF ~ «= ~ - Ret > 
i — m ¢ —_— S ~ ¢ = — 
> & > > > ~ = ae — ¢ 
os - oS om -- em -* = ie — 
- = Of —, of =f = SS ae = eS 
ae ~) - i Ss S. 
N uml er of “He CiBHSS —_— +() 160 0} 350 350 1. 763 a 113 
: “yr es es 7 > ’ ~ 7“ . s 
f hoe raws ¢ 11? y ie ee 10) L¢)¢) 400 SPE aou 113, 040 90 520 
United States grant.. : 17 16 i4 244 ‘ ‘o< 
Classes short..... , Cre 23 414 126 106 ES gern 
Pres GMOs sacs ca cous ia 15, 720 198, &20 104, 320 16, 960 Acres. 330, O20 
Dollars short cone 7, 360 99, 360 52. 160 8.480 Dollars. in, ee tak s neeees 


[n the returns made and placed with the agent each individual was the 
sole judge of his own claim and the quantity of it. The warriors returning 
their claims to their captains and they to their three chiefs, by which it 
would seem that they actually had in cultivation in the year 1830 sufficient 
land to entitle them to all the benefits that would be granted them, pro- 
vided all the classes were filed as provided for in the treaty. 

Upon this article of the treaty [ have giver it as my opinion that 1t was 
impracticable to comply with the treaty giving it such a construction that 
the proof required, for the claim could not be furnished until after the 
examination here made was completed, and that they would have until the 
first of the next January to relinquish, and that they can now offer the 
work done by me under the orders of the Government as the best proof 
of their claim and the quantity of it, as required by the treaty; and, 
further, as the treaty was not then ratified it could not be expected of them 
that they would have their fields measured and be at the expense and 
trouble of traveling to the agency to relinquish until after the treaty was 


| ®, 
[| have the honor to be, your ovt serve 


lh’. W. ARMSTRONG, 


Some question having arisen as to the manner in which the agent exe- 
cuted his duties in the preparation of said table, the said agent addressed 
the Commissioner of Indian Affairs on June 16, 1835, as tollows: 


Cuocraw AGENCY, June 16, 1835. 
ELBERT HERRING, Esq., 
Com’r of Ind’n Affairs: 
Sir: * * * I will proceed first to answer the inquiries made by you 
as to the object of the two columns in the register showing the number of 
males over 16 and the number of males and females under 10. 


*K >*k * * * 


The 14th article of the treaty allows to all children under 10 years of 
age, where the parent has taken citizenship, one quarter-section, and to 
those unmarried over 10, residing with the parent, one half-section. The 
heading of the columns was made by Major Eaton at Washington; and 
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the chiefs and hea 

Indians had abandoned their lands and taken 
such instances the location was made on the land occupied at the time of 
the treaty. 

[t is proper to state that in every instance we took down the size of the 
field or patch when below two acres, as near as we could guess, and when 
blanks are jound opposite the names of the heads of families in the reg- 
ister it is because the Indian had nothing but his cabin ; he therefore could 
not get a reservation unless he chose to take citizenship, which it was im- 
possible for me to know at the time I happened at his house, if before the 
24th of August, which was the case in every instance, for by that time 
we had done the work and were on our way to the agency to meet the 
chiefs as hereafter stated. I had no right, on arriving at an Indian’s house, 
to attempt to get him to decide whether he would take citizenship at that 
time or not, when by the treaty, as already shown, he was not compelled 
to answer or determine until the 24th August, 1851. Still the importance 


he resided there at the time the treaty was si@ned 
i] 
imen. 

} 


, , ‘ 
better locations, DuUL 1D 
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of registering his residence will be seen when it is recollected that he might 
(as no doubt many did) take citizenship after his pl ice had been exam- 
ined and registe red as not entitled to a cultivation claim because he had no 

field. By looking over the register you will find many families 
97 that have no fields, and unless they signified to Ward their inten- 

tion to become citizens within the time stipulated they are without 
any reservations and will fare in the same way that about 1,400 families 
have fared who really had fields over two and under twelve acres, but in 
consequence of their class overrunning the 350 granted they are without 
redress; and a hard ease too it is, for the ‘v are the poor Indi: ans who should 
have been provided for when the treaty was made. 


(Signed) KF. W. ARMSTRONG. 
Vv. 

On June 26, 1833, Mr. G. W. Martin was appointed by the War De- 
partment to make selections of the locations of land granted to the Choc- 
taws under fourteenth, fifteenth, and nineteenth articles, and on said day 
he was instructed to call on Ward and Armstrong for the registers of the 
different classes, as follows: 

DEPARTMENT OF WAR, June 26, 1833. 
To GEoRGE W. MARTIN, Esq., 
(Care of General Coffee, Florence, Alabama :) 

Sir: You are hereby appointed to make the selections of the locations 
of the tracts of land granted to the Choctaws by the 14th, 15th, and 19th 
articles of the treaty of September 27, 1830, concluded at Dancing Rabbit 
Creek. * * * Upon application to Colonel Ward or William Arm- 
strong, esq., at the old agency, you will be furnished with copies of regis- 
ters of the different classes of reserves in the three districts, and may ob- 
tain all the information you will require in the fulfillment of this duty. 
These registers are supposed to be comple te, and you pire be governed by 
them in the location and assignment of reservations in all cases, unless 
otherwise directed by this Department. The general protien of the 
treaty are that the reservations shall be bounded by sectional or quarter 
sectional lines of survey, and include the improvements of the reservees. 
An exception to this rule occurs in the 15th article, and in the first clause 
of the 19th, by which two of the four sections granted to the three chiefs 
and to ¢ slone! folsom are to be located “on unoccupied lands.” You 
will consult the wishes of these persons in locating those sections, taking 
care not to interfere with the possessory rights of any other Indians. The 
half-sections and quarter-sections allowed to heads of families, in the 14th 
article, for their children, will adjoin the location of the parents. The 
number of reservees provided for in the 3d and 4th clauses of the 19th ar- 
ticle is limited, and the extent of their respective reservations is propor- 
tioned to the number of acres in cultivation. You will learn from the 
register the names of the persons entitled to lands under the several classes. 
In locating the three quarter-sections granted to those who shall have eul- 
tivated thirty acres or more, you will observe that the treaty provides they 
shall be “contiguous and adjoining.” The reservations allowed under 
these two clauses are also so to be loeated as to include that part of the 1 1m 
provement which contains the dwelling house. If the contingency should 
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happen contemplated in the latter part of the fourth clause, that the num- 
ber of reservees should exceed the number stipulated for, you will call 
upol one or more ot the chiefs of the district to which they belong to de- 
cide who shall be excluded. For instance, one half-section is granted to 

the cultivators of from twenty to thirty acres, the number not to 
98 exceed four hundred. If there should be four hundred and fifty 

claimants, the chiefs are to decide upon the fifty whose claims must 
be rejected. The fifth clause provides for the assignment to the captains 
Whose cultivated possessions may entitle them, under the previous clauses, 
to less than a section, of an additional half-section. This  half-section 
must adjoin the tract which includes their improvements and dwelling- 
house. The registers also will show you the names and numbers of the 
orphans entitled to reservations. If any of the Choctaws have no im- 
provements, or if the location of a tract would include the improvements 
of more than one of them, in that case you must exercise a sound discre- 
tion respecting the person to whom such tract shall be assigned. It 1s de- 
sirable that the parties interested should decide for themselves, or agree to 
submit to the determination of their chief; but if they will not do either, 
perhaps the best method will be to draw lots in their presence. It is also 
desirable that the reservees of each district should be located together, and 
as near to each other as the preservation to each of them of his Improve- 
ments will permit. You will establish such permanent marks upon each 
reservation as will show its extent and boundaries. 


Respect fully, 
JOHN ROBB, 


Assistint 
Vi. 
Mr. Martin havine accepted said appointment, the following corre- 
! } PI mn Ys 
spondence passed between him and the Department of War: 


» 


| DEPARTMENT OF WAR, September 3, 1833. 
To GEorRGE W. MARTIN, Esq., 


Near LPuscaloosa (homa t). Washington County, Mississippi ° 

Sir: I have received your letter of the 9th ult., suggesting for consid- 
eration and decision several questions connected with the execution of your 
duty in locating the reservations granted by the Choctaw treaty. J have 
submitted the matter to the President, and his views I now communieate 
to you. 

Ist. When there is more than one occupant upon an improvement 
within the same legal subidivision, the rule of preference suggested by you 
seems to be a just one. Let the person whose improvement is the oldest, 
if that fact ean be ascertained, receive the tract, and let the reservations 
of the others be located as near as may be upon such of the adjacent land 
as may be fit for cultivation. But if the fact of the priority of settlement 
cl 


eannot be. satisfactorily ascertained. then let lots be drawn for the tra 
as 


rs 
wntainine the improvement. and let the location of the others be fixed 
eceontarning the lmiprovement, and iet the loeation of the others br iIXet 


already directed. 
2d. In loeating the reservations of children, which are to adjom the 


os 
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tracts of their parents, it is not necessary that the reservations of a parent 

and child should adjoin each other along the whole extent of one of their 

lines. It is sufficient that they actually adjoin, whether upon the corners 

or the sides. 

3d. Where a dwelling-house, with a portion of the improvement, 1s In 

one legal subdivision, and the residue of the improvement in another, the 

tract containing the dwelling-house must be located for the claimant. 

This case is expressly provided for in the treaty, and it is impossible for 
the President to give any other directions. * * * * * 

99 The Government recognizes no sale which has been made, nor 
will they until the locations are completed and a system adopted 


and made public for protecting the Indians and their conveyances, and of 


insuring to them a just consideration for their property. Arrange your 
business, therefore, with the Indians alone. 

[ am apprehensive that there will not be time for you to complete this 
before the arrival of the time fixed for the public (sale?). In that event 
you will please to give notice to the proper registers and receivers, and 
they will be instructed to postpone the sale to such a period as you may 
consider necessary. It is to be hoped, however, the districts can be desig- 
nated, the sales of which may go on without interfering with the Indian 
locations. 

Very respectfully, &e. 
LEWIS CASS. 


DEPARTMENT OF WAR, October 11, 1833. 
To Col. Geo. W. MARTIN, 
Chocchuma, via Rankin, Mississippr : 
Sir: I have received your letters of the 15th and 22d ultimo, together 
with a printed notice inclosed in the former. . ” * 
You will, under no circumstances, allow a reservation toa person whose 
right is not recognized in the register of claims prepared by Major Arm- 


7 


strong, or by name in the treaty. If, however, you should find that this 
mode of receiving claims would aid you in the execution of your duty, 
you are at liberty to pursue it, taking care that a very small compensation 
is promised to the persons employed, as their labor must be comparatively 
trifling. 

There are three modes of location pointed out by the treaty: one is spe- 
cific, depending on the situation of the improvement annexed to it, and 
will require no discretion in fixing it. Another is at.the option of the 
reservee—and here, of course, you must be guided by his own choice. And 
a third is general, and confided entirely to you. 

With respect to the latter, you will observe that the President desires to 
fulfill the stipulations of the treaty in a spirit of justice and good faith to 
the Indians. He neither wishes all the valuable tracts to be selected for 
the Indians which give value to the country nor such ones assigned: to 
them as are unfit for cultivation. Wherever you have a discretion in the 
location, let the tracts selected be of the average quality of the country, 
and such as are fit for all farming purposes, and upon which the Indians 
can obtain a proper support. Let no white man interfere with you in 
these locations. Receive no representations from any one. Any convey- 
ances made by the Indians are as yet wholly void, and the President does 


SO all 
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ht of a single person claiming lands in the Choctaw 
eountry under a deed or convevance from anv Indian. 
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at cannot not now be found, or that they ap- 
plied verbally, and were led by the agent to believe that this was a com- 
pliance with the treaty Or that their application LO be registered Was re- 
fused without sufficient reason. 


There has also been e\ idence exhibited tO show that 


i. 28 . -, 
{ tL the avent certitied 
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that persons caused thei names to ve registered whose hnhames are not 


upon the register returned by him. In this state of things the President 
deems it to be his duty to modify the order that precluded you from locat- 
ing sections for parties not upon this register, in order. that tl 


1e parties 
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y to obtain the action of Congress upon their claims. 
You will therefore give public notice that persons who consider them- 


If 
age 


- gna enwrmess rater 


~ i ' 
ii) 
ae 
iil 
Zen 
° 
¢ 
rid)>i 
5 
| 
ais 
° 
TIO?! 
iit 
} 
Tne 
' : 
RAGA 
ner 
++ 
rire 
tii 
ry 
’ 
+ ' 
t ete 


HOCTAW NATION VS. U. 8.3; U. S. VS. CHOCTAW NATION. 


es entitled to reservations under the 14th article. and whose names are 
Upon the register of Colonel Ward, will exhibit to you the evidence 
upport of their claims. This evidence must show that they were citi- 


ns of the Choctaw Nation, heads of families, and did signify their inten- 


to become citizens within the time prescribed by the treaty. It must 


» show the time of their application to be registered and the conversa- 


} ae 
ana circumstances retating’ to 
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MAHLON DICKERSON, 


Acting Secretary of VM ar. 


VIt. 


n pursuance of the foregoing instructions, Mr. Martin located claims 


’ 

a 
anid 

4] 
LO Ul 


received evidence of claimants. In December, 1834, he transmitted 
‘Secretary of War a list of 580 claims for reservations under the four- 


th article. In February, 1835, the President transmitted this report 
Congress. Martin sent affidavits to War Department of over 40 claim- 


showing imperfections in the register of Ward; that persons who 


oht to be registered were refused and not permitted to do so. 


} i ] 


‘ol. Ward, the agent, at a meeting in June, 1831, when application was 


him by Indians, through an interpreter, for reservations by the 


entation of sticks representing the heads of families, and the number 
and aves of childres n, threw the sticks away, said there was too m: iny of 


ana lrecte¢ d the interpreter tO tell t hem they must move, 


The a proteste cd, ancl dee lared th CY woul | not move, Thev were 


advised by white persons present to live on their lands, even though they 


eould not be reoistered. Che above Was a COMMON method of indicating’ 


' ' 
SA RES 


bers by the Indians. ‘The agent was adissipated man, and was intox- 


dl on that occasion. 


evidence taken by Martin in the investivation of the claims of per- 


sons claiming under the fourteenth article establishes that within the time 


limited for registration, on one occasion, a number of Indians living at 


‘Hhennatchie had their names registered, and that such names were not 


found on the agent’s book in the possession of Martin. The book or paper 
in which the names were taken was either lost by the ; agent or de stroyed 
by Some person. 
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The agent in the employment of the Government, in carrying out the 
treaty with the ¢ hoctaws discouraged applications for res rvations under 
the fourteenth article; and Col. Ward advised the removing agents to 
threaten the Indians with punishment if they did not emigrate. 

Acts of Mareh 3, 1837 and 1838 (5th Stats. at Laree. pp. 180, 181, 211). 


VIII. 


L’nder the act of Mareh 8. 1837. Messrs. Vroom. Prav. and Murray 


‘ ’ . - 4 

re . ' ' — we :> " ; , 7 . ‘ Ji ee. 
were appointed commissioners, and on May ZU, 1380 
1] ; 

rOLLOWS ° 


GENTLEMEN: [laying accepted commissions authorizing you to adjust 
claims to reserves under the treatv with the Choctaws of 1830, vou will 
please to conform to these inst ‘uctions in the execution of the duties pre- 
S ribed Wn the ars LO] Vi are h 3d. IS i. “unde rw hieh vou have been appointed. 

‘ ii 
a Dy f which = 2) sed 

You will please to repair to Columbus by the 2d Monday in June, and 

there (jet rmine the COUTSEe ot proces ding that \\ iI Cnstire the most prompt 


are, l° site  eAscew as ; - sec ot 1 | ] 
anda etfectual discharge Ot youl duties, adjourning irom place to place 
e e i 


as the nature ol the service mav require. Notice o 
F 4 


a 
lO? polntment Will be given to ¢ olonel Martin, to A. V. Brown, esq. 


a 
how acting as a commissioner, to certify contracts for the sale of 
: ’ ag } 1] 

( hoctaw reserves, to \\ Mi. Armstrong, CS «, agent for the ('noctaws west 
\ ae ‘i a ‘ - ; f 1 ; .. ; ’ , nn ee > ae i a. 1] . 
of the Mississippl, and to the recisters and receivers, and they will ali be 

a. a e 


requested LO co-operate with you and render any services In their power. 


[ respectfully request that you will keep this office appraised of your 
proceedings, and particularly that you will forward a copy of the regu- 
lations that you may adopt for the government of your proceedings, &e., 
as soon as you have agreed upon them. 


C. A. HARRIS, 


CLommissione?. 


Said board adopted the following rules : 

“The commissioners appointed to adjust claim under 
the treaty of 1830 with the Choctaw Indians hereby 
will meet on the l6th of October at Columbus, Miss. The office wi 


open trom this time, and the secretary will receive any applications which 
i . j 


ca 
od 
oun 
“ 
4 
—, 
rammed 
eee 
n 


; 


; > eae? - fi] Mac will | J ere Fe 
claimants mav see fit to make or file. ases W1ili be adockKeted In ore 


taken in order if the same is readv. Clatmants will be. if required. heard 


by counsel, Summons for witnesses will be issued by the secretary. 
Claimants and their ehildren entitled to reservations must appear before 
the commissioner in person, The district attorney will act 1D beha | 
the United States. For information of claimants the 14th article of treaty 
and sections 1, 6, and 7 of the act of 1857 are hereby published.” } 

On March 1, 1838 (Barton being appointed in place of Pray), the board 
reported to Commissioner of Indian Affairs that they had heard the testi- 
mony in 175 claims ; that there were to be presented between eight and 


nine hundred: but by the limitation of the act of 1837 no further cases 
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be heard. On March 15, 1838, the board reported that under the 
nsion ot cne act oft ] See if would he impracticable to finish the Causes 
ented and those which would be presented within the time allowed by 
CT yf Re: Ss. (On July ok. 1838. CWO ot the said commissioners made 


ae ae 1] | 
rO tne resident, 1n substance as TOLOows: 
> ; i] yj) < ; ; 
Report io the fresident, 
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ye ay 8 
President of the United States: 


ad 
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} ° > } ° a . _ ] se && 
Lie rsigned, two of! the commissioners appointed unde! An 
r the appomntme nt of comm/’rs to adjust the claims to reservations of 

] i | y + ¥ i-. i” »*) } ; } | ‘ , . 
under the J ith curl Ic le OF tne treaty Ol LS5Q, with the Choctaw [n- 


f tes is . 
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SSippl and all others mace restedad 1 Clalblis to land wmmdaer the fourteenth 


ovens 


id not open their session for the hearing of testimony until 
| January last, when they convened at the house of Benja- 
i Hore. 1 Leake ¢ ( ounty, \] ISS.. and continued their session labori- 
, until the expiration of the law under which they were acting, on 
first of March last. 

iis time the board had heard testimony in one hundred and 
Venty (175) Cases. The [ndians. WhO had attended in Oe of 


- ly Lee 
1.500, had returned to their he 


— 
— 
Soe 
ie, 
ee 
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i 
at ” hg - } 4 — : . ’ ’ tts a . a4 . 
‘OnvV OT THIS suppremencary law Was recely ed ly rem on the 6th day 


s) 
eh at Columbus, Miss., when notice was immediately eiven that 


rad would meet on the 29th dav ot AY urch. 
ime the commissioners attended and ren their sessions, 
MIsStLness Was then prosecuted laboriousl\ until ihe 1 per ot Vay 
\ | | per ived Ly) the tabular =<tatenienyt accompanying t his COll- 
; i 
yt} ot the tLWO hundred and Sixty -~OhE | 26 | ) Cases 1 whi ch 


ce ae Ee RC Gp ot Ee Es MIE A | and a fey ee 
ard nave taken LeSTLIEGMONYV., Ol PhtddhCd Peak ail sixty-five have been 


} : ] 3 ae ] 
CG Upon favorably as bavine’ been fully prove Cl, sixty-five cases have 
ted, LWentv-sixX Cases have heen recotnme nded LO the favorable 


leration of Congress, and five are unfinished. 


hese are all the laws governing the claims to be examined bv the eom- 
ners. By them it became their duty to ascertain— 
[If the claimant was a Choctaw head of a family. as the treatv re- 


or a Choctaw Indian who was the head of a family at the time of 


If he or she had an — ment at that time. 
The number and names of his or her unmarried children over and 
en years of age at the time of the treaty and then residing with 


The particular section of land to which such head of a family 
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would be entitled, and whether it or any portion has been sold by the 
. i « 
(g,overnment. 
5th. If the head of such family sionified his or her intention LO the 
United States avent within six months after the ratification of the treaty 


tO remalhn ana heecome a CITIZeN Ol the States. and whether or not such ap- 
ns . ’ ] a > ol , cae Fo. : e a } ff &. 2 
plicant Continued to reside on said lands for hive vears aiter the ratineation 


« YY? } ' ,« 
D. \\ hether such applicant 
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} 7 ; | _ 1} + | 7 i , bry ry U7 j id | ty }? i (? } ‘ : 
ind it is Obvious that no other testimony could be offered of such facts as 


were required to be proved. The country at the time of the treaty was 

occupied b vy Indians alone, and no others could be cognizant of the resi- 

dence of Indian heads of par and the ages of their children at the 

time. Nor coulk the SI; onifie: on of the ir intention to remain 1n the country 

and take lands under the ti ae eorninees: to others than Indians, the United 

tes agent, or some W hite men accidentally at the agency at the time of 
le ap »plic: ation, which happened in a few cases. 


104 No witnesses being offered on the part of the Government, those 

offered by the claimants were in all cases closely cross-ex: amined, 
and the board believe, from their manner and conduct while under ex: um- 
nation, that their testimony in relation to facts within their knowledge is 
generally, and, indeed, almost universally, to be credited. When they had 
Or od reason to doubt the integrity of witnesses the board have rejected the 
testimony. 


[n all cases where the claimant has been actually expelled from his pos- 
session within the five years, or in which the land he o ‘cupied had been 
sold by the Government and surrendered to the purchaser, or where the 
claimant died in possession, the board have considered the cases as stand- 
ing on the same ground as cases of continued residence, and have allowed 
them. 

[t is proper also to state that since the board received a copy of the sup- 
plemental law, they are not aware that any case has been presented to them 
in which the claimant has removed west of the Mississippi. A few such 
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cases had been heard before, and, as they were upon the record, the board 
have thought if proper to report them with the rest. 

There are many cases also in which claimants have removed from the 
lands occupied by them at the time of the treaty in conscqg uence of the 
settlement of the whites in their neighborhood. This, and the consequences 
naturally resulting from it, and the proofs offered of its effects upon their 
minds, have induced the board to recommend such cases to Congress for 
allowance. 

The Choctaw Indians are shy and reserved in their intercourse with the 
whites, and do not readily mix with them. It is proved in a great number 
of cases that they have been most wantonly abused and ill-treated by them, 
ive 1D peace 1) the sammie ne i@hborhood. The large 


and that they could not 
stocks ot cattle and hogs iIntrodueed b\ the white settl rs destroyed their 
crops, and their houses and cabins were torn down, burned, or taken pos- 
session of by them when they left home on their necessary hunting expedi- 
tions or to seek employment in picking cotton, &c. Under these cireum- 
stances they were compelled in a great number of cases to remove. It 
is in proof, also, that many removed in-consequence of reports circulated 
among them that the lands occupied by them had been sold by the Gov- 
ernment, and when it was impossible for them to ascertain the trath or 
falsehood of such reports. They well knew, however, from bitter experi- 
ence, that, whether true or false, they were at the merey of their white 
neighbors. The instances are not rare, as the evidence abundantly shows, 
in which families have been wantonly driven from their homes and have 
for several years been wanderers, living about in all seasons in open camps, 
and seeking a precarious subsistence, which scarcely sufficed to keep them 
alive. 


oe of K K os 
ee 


Ward, the agent, was instructed by the War Department on the 21st 
of May, 1831, to receive the application of the Indians under the four- 
teenth article. His office was formally opened for business the latter part 
of June following. He had received and filed thirty-five applications be- 
fore that time. He was unfit for the duties of the situation: his conduct 
was marked by acts calculated to deter the Indians from making applica- 
tion; he was abusive and insulting to them, intending thereby to prevent 
them from making application under said article, and necessitate their 

going west of the Mississippi. 
105 A. book in which he kept a number of names as a register was 
never returned to the Department. The AgeNCY Was remote irom 
the great body of the nation, and it was very inconvenient for the Indians 
to make personal application. | | 

The mode adopted by the Indians to communicate to Ward theirintention 
to remain wasin conformity to their habit of doing business, which was 
by delivering sticks representing the number of the heads of families and 
the number of children of the different ages belonging to each family ; 
the heads of families and the different ages of the children being repre- 
sented by the length of the sticks. : 

Ward insisted during the registration that there must be a personal appli- 
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cation by the head of each family by those who desired the benefits of the 
fourteenth article ; that he could not reeognize applications by proxy. He 
insisted that the Indians had sold their land: that he had been instructed 
to induce as many as possible to go West; that more had been registered 
than had been anticipated. 

After the 24th of August, 1831, the agents of the United States, Arm- 
Strong and Lane, insisted that those whose hames were not registered 
should go West, and if they did not go soldiers would be sent to drive 
them out, that they would take their children from them, and many other 
threats were made by them. 

At the time of the report of the commissions rs under the acts ot 1837 
and 1838, to wit, on the 31st day of July, 1838, about 5,000 remained 
in Mississippi. Notwithstanding the efforts of the removing agent of the 
Government to remove them they remained, asserting their intention to 
do SO, and claiming the benefit of the l4th artiele of the tr ary of IS3Q, 
It was the intention of those remaining east of the Mississij ppi to take the 
benefit of the 14th article of the treaty. 

The number of claimants under the 14th article filed before the board 
appointed under the act of 1837 and 1838 was 1,349. That number in- 
cluded 261. particularly reported. Besides these. other elaims were to be 
filed at the time of the adjournment of the board. 

A book of registration was destroyed at the house of Ward, the agent, 
but it does not appear that it was different from the one sent to Washing- 
ton. The commissioners under the acts of 1837 and 1838, in their fo 
to the Preside nt, stated that of the 261 cases 165 should be approved, 6 
re jected, and 26 recommended to the favorable consideration of Congress. 
Five cases left unfinished. They returned 381 de — taken in behalf 
of the claimants; no testimony taken on-behalf of the Government. In 
taking the testimony the district attorney of the United States attended 
and cross-examined the witness. The claimants were rigidly cross-exam- 
ined. 7 

[n the presentation of the claims before both commissioners the Indians 
were represented by agents and attorneys at law, who were interested by 
having acontingent fee, that being the only means the Indians had to pay. 


pa 
Act of 23d day of August, 1842 (5. L.., page 513). 


The following letter was sent by the Commissioner of Indian A ffairs to 
commissioners appointed under the act of 1842: 


War DEPARTMENT, 
Office Indian Affairs, October 24, 1842. 

GENTL EMEN: An aet ot Congress of the 23d Augu: St las i. entitle d e An 
act to provide for the satisfaction of claims arising under the four- 

106 teenth and nineteenth articles of the treaty of Dancing Rabbit 
Creek, concluded in September, one thousand eight hundred and 
thirty,” having revived the acts of 3d March, 1837, and 22d February, 
1838, and the President of the United States having, by and with the 
advice and consent of the Senate, appointed you commissioners to execute 
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the several laws referred to, | proceed to communicate instructions for the 
discharge of the duties imposed. 
* K ok * Kk ne * 

In connection with the first, the seventh section may be adverted to, 
which expressly negatives the idea of FIVINE, by the proceedings under 
the law, any sanction to what are called contingent locations, ‘ which have 
been made by George W. Martin, for the benefit of such Indians as were 
supposed to have been entitled to other lands which have been sold by the 
United States, such contingent locations having been made without any 
legal autho rity ; it being the true intent of this act to reserve to Congress 
the power of doing that which may ap pea ‘just when correct knowledge 
ot all the facts Is obtained,” = his Pron Ision re fe rs, of course, only CO the 
locations, and is not declar: atory of ANY OF pinion as to the rights of the 
claimants. The seventh and eighth sec a - of the act of 22d February, 


»*) 4 } ’ } : . 4 . 7 . : 
S38, present thetselves with the rorecoing— the first, as excluding the 
° | i Sins , 1} : a a . 
cl 111s ¢ such bhnalians Or heads of (Choctaw families as have removed West 

Ce sl YY ae. 4} re 2 ' — - r alarms 
of thi VLIssISsI pp I: and Lile last. as Girecting the Dame of any claimant CO 


He stricke 1) Feast the list Ot f claimants who ‘has attempt d.or shall attempt, 
tO substitu ( the ehil cl ot ere other fndian a> and for his Own, Or has at- 
tempt d. or shall att tempt, | bv his testimony. to substitute. for the child of 
Se Seer aaa: a > ot] » Ty i il 

anotner claimant, the echiid of any othe naan. 

? * * 


The power vested In you to examine the claims under the nineteenth 
article and the supplement was for the first time bestowed by the law last 
passed. As to these claims you are specially instructed in a subsequent 
part of this communication. 

The 3d section of the act of 1842 construes the 14th article of the treaty, 
and prescribes the concurrence of the following requisites as necessary to 
the validity of a claim under it: That the Choctaw claimant did signify 
his or her intention to the agent in person or by some individual duly au- 
thorized and specially directed thereto by said Indian, within six months 
from the date of ratification of the treaty, to become a citizen of the State, 
and had his or ber name enrolled on the register of the agent for that 
purpose; or if his or her name was not so enrolled, but was omitted by 
the agent, shall prove, to the entire satisfaction of the commissioners and 
the Secretary of War, that he or she did signify his or her intention as 
aforesaid; that the said Indian, at the making of said treaty, on the 27th 
September, 1830, owued an improvement in the then ¢ eceiane country, 
and did sats at said time and place, upon that identical i improveme nt. 
or a part of it, for the term of five years continuously next after the rati- 
fication of | waid treaty, viz, from the 24th Febru: ary, 1836, unless it shall 
be made to appear that such i Improvement was, be fore the 24th lebruary, 
1836, disposed of by the President of the U nited States, and that the re- 
servee was disposse ssed by means of such disposition ; that it shall be made 
tO appe ir to the e ntire satisf: ic tion of said commissione and the See retar y 

f War that the said Indian did not receive any other grant of land under 
vi provisions of any other article of said treaty, and did not remove to 
the Choctaw country west of the Mississippi, but that he or she had con- 

tinued to reside within the limits of the country ceded by the 
107 Choctaw Indians to the United States on the 27th September, 
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1830. These several requisites being established to the satisfaction of the 
commissioners, and the Secretary of War concurring therein, it shall be 
their duty to ascertain the quantity of land to which the Indian is en- 
titled by the 14th article, which shall be located to him according to sec- 
tional lines, so as to embrace the improvement, or a part of it, owned by 
him at the date of the treaty. It is further, by this law, made the duty 
of the board to ascertain the quantity of land oranted by said article to 
each child of an Indian entitled as aforesaid, according to the limitations 
eontained in the said 14th article, and locate such quantity for said child 
or children, contiguous to and adjoining his, her, or their parent. But if 
the United States shall have disposed of any tract of land to which an 
Indian was entitled under the 14th article, “so that it is now impossible 
to give said Indian the quantity to which he was entitled, including his 
improvements,” or “any part” of them, “or to his children on the ad- 
joining lands,” it becomes the duty of the commissioners to ‘ estimate the 
quantity to which each Indian is entitled, and allow him or her for the 
same a quantity of land equal to that. allowed, to be taken out of any of 
the public Jands in the States of Mississippi, Louisiana, Alabama, and 
Arkansas, subject to entry at private sale.” 
x si si + x * 

The 3d section of the same Jaw requires the commissioners to ascertain 
the Choctaws, if any, who have relinquished, or offered to relinquish, any 
reservations to which they were entitled under the 19th article of the treaty, 
or whose reservations under that article have been sold by the United 
States; the quantities of land to which such claimants were entitled, and 
the quantities which should be allowed them on extinguishment of such 
claims, at the rate of two-fifths of an acre for every acre of the land to 
which claimants were entitled, “said land having been estimated, under 
this article. at fifty cents per acre: Provided, nevertheless, That no elaim 
shall be considered or allowed, by said commissioners, for or in the name 
or behalf of anv Indian claimant whose name does not appear upon the 
lists or registers of claimants made by Major Armstrong, special agent for 
that purpose, in conjunction with the three chiefs of the three Choctaw 
districts, and returned to the Department of War in January, eighteen 
hundred and thirty-two, and who does not appear from these registers to 
be entitled to a reservation under said nineteenth article.” 

By the 5th section the commissioners are directed “to ascertain and 
determine the quantity of land to which any Choctaw or other person 
named in the supplement to the said treaty of Dancing Rabbit Creek was 
entitled by virtue thereof, and which such person has by any means been 
prevented from receiving.” | : 

x k ” * x « x 

You will give notice of your meeting, by public advertisement and 
hand-bills, particularly informing those having claims that they must be 
presented on or before the 23d August, 1843, and that if they are not, 
they will be absolutely barred. ) 

* * x * x x 

~The register of W. Ward, containing sixty-nine names of claimants 
under the 14th article of the treaty, is conclusive as to the registry of 
those named upon it within the six months limited by the treaty. There 
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are, besides, eight cases of certificates granted by Wm. Ward and his 
brother, Stephen Ward, who acted under him, to persons who applied to 
him for registry, but whose names do not appear on the register ; and 
these certificates having been recognized by the War Department as 
108 signifying the intent of the parties under the 14th article, and as 
equivalent to the formal registration of their names—making an 
aggregate of seventy-seven. Of these seventy-seven heads of families, 
sixty-seven have been located to land, and these are in no particular 
subject to your examination, it being only necessary, before patent 
issues, that they should severally prove, to the satisfaction of the Ex- 
ecutive, their residence for five years after the ratification of the treaty 
upon the land so assigned them, where they have not already received 
a title from the Government. Ten, however, of the seventy-seven per- 
sons above referred to have not had any particular tract or tracts of 
land allotted to them; and these, I think, it will be your duty to investi- 
gate in reference to all the requisites prescribed in the third section of the 
law of 1842, except the first, as to which Ward’s register or the certificates 
alluded to are conclusive in their favor; but they may have failed in con- 
formity to one or more of the other requirements. The individuals who 
have not received their reservations you will perceive by reference to the 
lists, which embrace as well those located as those unlocated, to enable 
you to detect attempts, if any shall be made, by the same individuals or 
their descendants, to claim under the 19th article, or a second time under 
the 14th. With the same object you will receive a list of those claimants 
in favor of and against whom the late board reported, into the’ merits of 
which you are not to. inquire, the report of that commission being sub- 
jected to the revision of the President of United States by the sixth, sec- 
tion of the law of 1842. When it shall have been reviewed, a list of those 
claims which shall be favorably disposed of will be furnished you, with 
instructions to inquire and ascertain whether any of them can now be 
located according to the provisions of the third section of the law lately 
passed. The list of approved locations by George W. Martin embraces 
no claims that are not upon Ward’s register, or in favor of which the latter 
or his brother has not granted certificates. His unapproved locations, of 
which a list is also furnished, are those under the 14th article, which have 
been termed contingent, and which will form the great field of your labors. 
+ ** * * * x 
You cannot be too careful in executing the law by which Congress has 
prescribed the requisites to a valid claim. In arriving at a just conelu- 
sion as to the first requirement under the fourteenth article—the fact of 
the Indian registration—Ward’s list, and the additional cases in which 
he or his brother has given certificates, will be conclusive ; but the second 
aspect which the claim may put on, viz, an offer to register him or herself, 
will call for a vigorous examination and sifting of the evidence. 


+ 2K K K * * * 
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Messrs. Claiborne, Graves, and Barton were the original commissioners. 
Barton having failed to act, Mr. Tyler was appointed in his place, and on 


March 16, 1844, two new commissioners were appointed in j} lace of Messrs. 


Claiborne and Graves, making the board Messrs. Rush, Gaines, and Ty- 
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ler. The claims adjudicated and allowed fae this board are as follows: 
904 scrip claimants and 53 land claimants. On June 16, 1845, the com- 
miissione rs reported that all the Choctaw claims arising under the 14th article 
of the treaty presented in correct form or fact had been finally determined 

by them, some few cases not adjudicated for want of legal requis- 


109  ~=ites. The findings rendered by these commissioners as aforesaid 
were confirmed by the Secretary of W ar. The mode of proced- 


ure in taking testimony and investigating the claims were substantially 
like the former commissions, except as to the presence of the district at- 
torney. 


XIE. 


Many heads of Choctaw families, who either signified their purpose to 
remain or were prevented from doing so by the acts of the agents of the 
United States, were driven from their reservations by white settlers, and 
before any classification was made under any law passed by Congress the 
lands of such reserves h: rs been sold to the number of eleven hundred and 
fifty, and such heads of families prevented from securing their claims 
under the 14th article. ce eleven hundred and fifty Choctaw heads of 
families had 1,470 children over ten years of age on the 27th of Septem- 
ber, 1830, and 1.219 children under ten years of age aut that date. 


NII. 


The whole number of heads of families receiving land under 14th arti- 
ele is 143; the number who established their rights under the act of 1842, 
1,150; the number disallowed by the Commissioner, 292. One hundred 
and ninety-one heads of families were rejected by the Commissioner, 
under the act of 1842, because they had no provement on their reser- 
vations on the 27th of September, 1830, and did not reside on the same 
for wie? vears continuously after said date. The 191 families were enti- 
tled to 225,760 acres, as reservations. The 191 families complied or at- 
seneed to comply with the — of the 14th article within the 
time required by said article, but were deprived of their rights under said 
article by the agents of the defendants. 


ALV. 


Under the provisions of the act of Congress approved August 23d, 
1842, the United States having failed to grant to the said Choctaw heads 
of families the lands which they and their children claimed under said 
treaty, and having disposed of the said lands, so that it was impossible to 
give said Choctaw heads of families “+ lands whereon they resided 
the date of the treaty of 1830, did, between June, 1843, and Novem- 
ber, 1851, issue and deliver to the said eleven hundred and fifty-five 
Choctaw heads of families and to their children the certificates or serip 
provided for in the said act, for one million four hundred and four 
thousand six hundred and forty acres of land, which certificates or scrip 
the said Choctaw heads of families and their children were required by 
the United States to receive and accept in lieu of the reservations of land 
to which, under the said fourteenth article,of the treaty, the said Choctaw 
heads of families and their children claimed. 


~I 
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The United States refused to deliver to the said Choctaw heads of fami- 
lies and their children that one-half of the scrip which might have been 
delivered to them under the provisions of the said act of Congress east 
of the Mississippi River, until the said Choctaw heads of families and 
their children had either started for, or actually arrived in, the Choctaw 
territory west of the Mississippi River. 


110 . | 2 


Under and by virtue of an act of Congress approved March 3d, 1845, 
six hundred and ninety-seven thousand six hundred acres of the said cer- 
tificates or scrip so as aforesaid directed to be delivered to the one thousand 
one hundred and fifty-five Choctaw heads of families and the irchildren 
was funded at the value of one dollar and twenty-five cents per acre, with 
interest payable thereon annually forever at the rate of five per cent. per 
annuf ; that the said above-specified number of acres of the said certifi- 
cates or scrip, which was funded under the said act, was that part of said 
certificates which was not deliverable east to the said Choctaw heads of 
families and their children, and not until their arrival in the Choctaw ter- 
ritory west of the Mississippi River; and the United States, subsequent 
to the passage of the said act, failed to deliver to the said Choctaw heads 
of families or their children any part of the said certificates which had been 
directed to be delivered to the said heads of families and their children as 
aforesaid. 

The said serip which was funded for the benefit of the said one thousand 
hundred and fifty-five Choctaw heads of families and their children 
under the provisions of the act of Congress approvad March 3d, 1845, was 
funded by the United States at the rate of one dollar and twenty-five cents 
per acre, Which amounted to the sum of eight hundred and seventy-two 
thousand dollars, and the said sum was paid to the said heads of families 
and their children, or to their leoa] representatives, under the provisions 
of an act of Congress approved July sist. : 1SazZ. 

AV I. 

The claimants under the 14th article, the said Choetaw heads of families 
and their children, were reduced to a helpless condition of want, which. 
rendered it practically impossible for them to contend with the United 
States in their requirement that the said Choctaw heads of families should 
accept and receive the scrip provided to be issued to them in lieu of the 
reservations by the act of 1842; and the said scrip and the money paid 
to redeem the same were taken and accepted because they were powerless 
to enforce any demands against, or impose conditions upon, the United 
States. 

XVII. 

Since the ratification of the treaty of 1830 it does not appear that the 

Choctaw Nation has elected an additional principal chief for said nation. 


XVIII, 


At various times between 1854 and 1845 nine hundred and sixty Choc- 
taws, in pursuance of the policy of the Government, emigrated and sub- 
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sisted themselves in their new homes, at their own expense. The commu- 
tation value in money for immigration and subsistence in similar cases, as 
established by the U nited Sti ites, was $ ifr 16 for each person. That from 
the beginning of the year 1838 to July, 1856, the United States, at their 
own expense, re moved and subsisted in their new homes for one year. SIx 
thousand one hundred and eighty-four other Choctaws, not ine ‘luding the 
nine hundred and sixty above specified, who had remajned in the State of 
Mississippi subsequent to the general removal of the Choctaws which took 


‘> 


place in the years 1831, 1832, and 1833. 


11] XIX. 


Subsequent to the year 1843 there were removed by the Government 
1.236 Choctaw warriors who were not supplied with “ rifles, molds, and 
ammunition.” The value of said articles at the time, in the aggregate, 
was $18,000, which has not been paid by the United States. 


XX. 


The amount of interest paid by the United States, under the funding 
act of 1845, is as follows: 


Krom April eB 1845, to December 3, 1846 .. oC se Ce sescccccens od, D8f AO 
From January 1, 1847, to June 30, 1848 ........ ...ccccceeuess 32.455 40 
From July 1, 1848, to June 30, 1850 .. ............ eae Theat £ . 63,3938 13 
Krom July 1, 1850, to June 30, 1852 ey sa A il a 6/. 964 3] 
Making in the aggregate the sum of. .......... 171,400 34 

>. SO 


} 


Under the acts of August 30, 1852, and 3d of Mareh, 1853, the Seere- 
tary of the Interior, in LSo-4, rejected the following elaims tO land: 

(1) Ninety-five heads of families ;,107 children over and 37 under 10 
years ot Age, belong to the * Bay [ndians.”’ 

(2) Thirty-six heads of families ; and 39 children over and 57 under 10 
years, whose claims had been allowed by the Choctaw commission, but 
rejected by the Secretary of War. 

(3) Twenty-six heads of families ; 24 children over and 52 under 10 
years of age, whose claims had been recommended to the favor of Congress 
by Murray and Vroom. 

(4) Forty-three heads of families ; 32 children over and 46 under 10 
years, whose claims had been rejected by the Secretary of War because the 
claims did not show compliance with the requirement of the treaty. Be- 
sides these claimants, 54 heads of families, 62 children over and 55 under 
10 years, whose claims were rejected by the Board and “erga of War, 
and 38 heads of familes, 36 children over and 34 under 10 years, whose 
cases were reporte .d to Seeretary of War w ithout the sie examina- 
tion and judgment. The 54 and 38 heads of families were rejected, not 
having been recommended »y the Board of Commissioners. 
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RAE, 


On the 12th day of August, 1833, the Secretary of War appointed 
William Traherne “to locate the reservations provided for Choctaw or- 
phans by the nineteenth article of the treaty of September 27th, 1830,” 
and on the same day the Commisssioner of Indian Affairs issued to the 
said ‘Traherne a letter of instructions in substance: 

“You having been appointed to locate the reservations for Choctaw 
orphan children, | have been directed by the Secretary of War to com- 
municate to you the following instructions: The sixth clause of the nine- 
teenth article of the treaty of Dancing Rabbit Creek provides ‘that the 
children of the Choctaw Nation, residing in the nation, who have neither 
father nor mother, a list of which, with satisfactory proof of parentage and 
orphanage, being filed with the agent in six months, to be forwarded to 

the War Department, shall be entitled to a quarter section of land, 
112 ~=to be located under the direction of the President ; and with his 

consent, the same may be sold and the proceeds applied to some 
beneficial purpose for the benefit of said orphans.’ 


‘The whole number of orphan children in the three districts is one hun-— 


dred and thirty-four; and you will select for each of these a quarter sec- 
tion of land of average quality and value,” 

On the 12th of April, 1834, said agent made a report of his proceed- 
ings to the Secretary of War. 

* x re * x * x 

“| have selected for the orphan Choctaw children, in conformity with 
instructions from the office of Indian Affairs of the War Department, 
under date of August 12th, 1833. So far as I have been enabled to make 
the locations, I have selected elohty-three quarter sections. I found it 
necessary for me to examine each tract of land in person before making 
the locations, which rendered it impracticable for me to complete the selec- 
tions before the sale of the lands sold, in conformity with the proclama- 
tion of the President bearing date on the 12th day of August, A. D. 


1833. A large portion of the country ceded to the United States by the 
treaty of Dancing Rabbit Creek remains yet unsold, and in fact unsur- 
veyed. As soon as the surveys are completed, I shall, unless otherwise 


instructed by the Department, proceed to complete the locations without 
any further delay. To those Choctaw orphan children who, by them- 
selves or friends, have made application, I have assigned particular quar- 
ter sections of land of as nearly an average quality and value with the 
other locations as practicable.” 


XXITI, 


The Choctaw Nation by its proper authorities on November 6, 1852, 
executed and delivered to the United States the following instrument for 
the purposes therein specified : 

“Whereas by an act of Congress entitled ‘An act to supply deficien- 
cies in the appropriations for the service of the fiscal year ending the 
30th day of June, 1852, all payments of interest on the amount awarded 
Choctaw claimants under the 14th article of the treaty of Dancing Rab- 
bit Creek for Jands on which they resided, but which it is impossible to 
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give them, shall cease, and that the Secretary of the Interior be directed 


to pay said claimants the amount of the principal awards in each case 
respectively, and that an amount necessary for this purpose be appropri- 
ated, not exceeding the sum of $872,000; and that final payment and 
satisfaction of said awards shall be first ratified and approved as a final 
release of all claims of such parties under the 14th article of said treaty 
by the proper national authority of the Choctaws in such form as shall 
be prescribed by the Secretary of the Interior: Now be it known that 
the said general council of the Choctaw Nation do hereby ratify and ap- 
prove the final payment and satisfaction of said awards agreeably to the 
provisions of the act aforesaid as a final release of the claims of such 
parties under the 14th article of said treaty. 
‘A, NAIL, Speaker. 
“November 6, 1852, passed in the senate. 
‘* Approved. 
“DD. McCCY, President. 
“GEORGE W. HARKINS. 
“GEORGE FULSOM.” 


113 : XXIV. 


On the 9th day of November, 1853, the legislative council of the 
Choctaw Nation, by means of certain joint resolutions which were ap- 
proved by the principal chief of said nation, provided for the appoint- 
ment of a delegation which should represent said nation in the settlement 
of all the unsettled claims and demands of said nation or individual mem- 
bers thereof against the United States; and that said joint resolutions 
were In the words and figures following, viz: 


o Pe solutions ereating ({ delegation to Ne ttle all MINE thled business mith the 


(ryovernment of the United States. 


“Whereas the Choctaws were and ever have been dissatisfied with 
the manner in which the treaty of Dancing Rabbit Creek was made, 
owing to the many circumstances which were created to force them into 
it, and owing to the exceeding small and inadequate amount which was 
given as payment for their country ; and whereas a large number of claims 
on the United States, arising under the 14th and 19th and other articles 
of the treaty of 1830 are still remaining unpaid; and whereas informa- 
tion has reached the council that the demands of a portion of certain 


claimants have become prejudiced by the unauthorized interference of 


white men at Washington, who, without the knowledge or consent of the 
claimants, pretend to be their attorneys ; and whereas the claimants have 
repeatedly, from time to time, called on the couneil to assist them in pro- 
curing what is justly due them from the United States; and whereas, in 
the opinion of the council, a speedy and final settlement should be made 
with the United States of the foregoing specification ; therefore, 
“Resolved, That P. P. Pitehlynn, Israel Folsom, Dixon W. Lewis, and 
Samuel Garland, be, and are hereby, appointed delegates, and fully em- 
powered to represent and to institute, in behalf of the Choctaw people, a 
claim upon the United States for the pay and remuneration for the coun- 
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try which they ceded to the United States Gove rnment east of the Mis- 
sissippi River, and protect and defend all and every right and interest of 
the Choctaws arising under treaty stipulations or otherwise. 

‘Be it further resolved, That the said delegates are hereby clothed with 
full power to settle-and dispose of, by treaty or otherwise, all and every 
elaim and interest of the Choctaw people against the Government of the 
United States, and to adjust and bring to a final close all unsettled busi- 
ness of the Choctaw people with the said Government of the United 
states, 

—% said Choctaw delegates or commissioners above named, acting un- 
“ ‘the authority of the said joint resolution, entered upon the discharge 

F dwiats devolved upon them under said resolutions, and for the pur- 
pose of bringing to the attention of the United States the objects of their 
appointment, on the 5th day of April, 1854, addressed to the Commis- 
ioner of Indian Affairs of the United States a communication. 
The negotiations commenced by the communication of April 5, 1854, 
was continued between said delegates and the authorities of the United 
States down to the settlement of the terms of the treaty of asus 

Ina communication of the said 5th of Apri, ba. the de leo tion pre- 
sented to the Commissioner of Indian Affairs a general statement or sur- 
vev of the condition of the relations then existing between the Choctaw 
Nation and the United States, in which they made serious complaint 

against the Government, especial ly for causes of { dissatisfaction aris- 
114 ing under the treaty or * Dancing Ra bbit Cree kx. [t was claimed 
in that and other communications prior to the treaty of 1855, that 
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Governm nt 
consequence of being compelled to tis re their personal effects. 

That in many instances no cattle h: d been furnished by the Government 
for the cattle left by the Indians who emigrated, although they were as- 
sured that such compensation would be made. 

They claimed that their reservations under the fourteenth. article were 
sold by the Government, that the Indians were dispossessed of them by 
lawless white men, and that threats and intimidation had been used to 
force the emigration of those who desired to remain and who were entitled 
to reservations under said article. 

They alleged that the laws passed for the examination of their claims 
under said treaty and said article prescribed a course of adjudication of so 
rigid and technical a character as necessarily to exclude many just claims; 
that many were compelled to remove because of the failure of the Govern- 
ment to give them their rights under said article, and that the law unjustly 
cut off such persons from all benefits ; that the serip issued under the law 
was paid in such a manner as to make it of but little value to the Indian, 
and that the result was that those who received anything received but a 
mere pittance. 


ae 
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They contended that many claims existed unadjusted and unpe aid under 
the nineteenth article ; that it was hopeless to press the various claims as 
individual claims against the Government, and that they could only be 
settled by the Choetaw Nation, and that so long as they were unsettled 
here would be controversy and excitement; that the Choctaw. Nation could 
better adjust such claims with the individuals than the United States. 
They insisted on important national claims which should be adjusted and 
settled. 

They proposed to make arrangement for final adjustment of all matters, 
national and individual. They proposed a new treaty, and to release the 
Government from all responsibility for individual claims. 

The nation proposed to pay all individual claims under the fourteenth 
and nineteenth articles, because such claims were not susceptible of proof 
against the Government, but could be adjusted by the authorities of the 
nation, provided the nation could effect such a settlement with the Goy- 
ernment as the Choetaw people desired. 

They claimed that under the treaty of Dancing Rabbit Creek the nation 
was entitled to the funds arising from the sale of lands ceded, after de- 
ducting expenses of sale and the “debt” mentioned in such treaty. 

That the Government was a trustee for the Choctaw. Nation in the sale 
of the lands ceded by the treaty of 1830. That after the payment of the 
expense incident to the execution of the trust, the Indians were entitled 
to the remainder; and that the payment to the nation of such remainder 
might operate in law to a satisfaction of indivi’aul claims under a new 

treaty. 
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The communication of April 5, 1854, of said delegates, was sent to the 
Secretary of the Interior by the Commissioner of Indian Affairs, and by 
him referred back to the Commissioner, who, on the 20th of April, 1854, 
instructed the agent of the United States fou the Choctaws to make the 
requisite Inquiry and investigation to ascertain the character and extent of 
the claims and what arrange ment was necessary to accomplish the object 
in view. 

XXVI. 

The following paper was submitted to the Commissioner of Indian 
Affairs by the United States agent for the Choctaws as a comparative esti- 
mate or approximate statement of the claims then asserted by the Choctaw 
commissioners, which statement had been furnished by the Choctaw dele- 
gation to said agent: 


Estimate of the several amounts in lands, money, farming utensils, rifles, 
blankets, removal and subsistence, &e., &ec., intended to be secured to 
the Choctaw tribe of Indians under the various stipulations contained 
in the Choctaw treaty of 1830; for the payment of which the lands 
ceded to the United States by the Choctaws at that time were pledged. 
(See article 18th of treaty of 1830.) 


Art. 14.—1,250 families, averaging 23 sections of land, 


at $1.25 per acre, as reported by different boards of 
commissioners appointed by the United States......... $2,350,000 00 
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Art. 15.—Reservations for chiefs, 12 
eee Ue Scie as Nyt a $9,600 00 
Salarv of 3 chiefs, 20 years .............. 15, 000 OO 
Principal chief, ZU years re ces peeb* benees 10, OOO UU 
} speakers, $75, 4 years ...... iiagwasvee BUO OO 
> Secretaries, 4 Vears........ cceceecees “ 600 OO 
QY eo: ptains, sults of clothes and swords.. 9, 0OO OO 
Salarv tor 99 @; iptains, 4 4 re 19, SOO OO 
‘sauna 60. 500 
Art. 16.—Removal and subsistenece...... 1, 200, OOO OO 
20.000 Rea 20,000 cattle ....... ) 100, 000 00 
silica 1. 8300. 000 
Art. 17 ) years’ annuity, $20,000......... 2. .ceeee mas 400, OOO 
Art. 18 aii arising in conse- 


quence oft V ‘olation of this stipulation 
by the citizens and Government of 
the United States, viz: 1.250 famt- 
} 
l 


les. elaimants unde r article | Ith. tor 


houses and improvements ............-- 9125, OOO OO 
Do. 800 families, under article 19 ... 50, OOO OO 


205, OOO 
Art. 19.—Cultivation claims and other reservations, at 


$1.25 PRP BONG ic hicins: Seceeve-Sdecsasies' SEs) US ae Obes OMS ‘ 6095, OOO 
Art. 20.—Edueation of 40 C Hl aw 
iris, FAP WEE ik sans Kose cscnseses ¥ $200, 000 O00 


Coumneil-hounes, Gre i...6..06 ccccscca cess: 10,000 00 


OO 


OU 
UU 


OU 


OO 


po eee aan ee ae Geeta ss harakne os Gs 00, S80 OO 
Millwrights ........ ake nike hbenon A pee 3, QUO OO 
Blankets, looms, &c............. ipae adaaies 200, 000 OO 
513, 880 OO 
Articles 1 and 2, supplement : Additional reservations... 65,050 OO 
5, 599, 230 00 
Expenses incurred by Choctaws in prosecution of claims 
under the treaty of 1830, and on account of being driven 
int Pres CCID TIOMIES. 5.oc cs ccccccerscosess § a'seinie oc Licaig akin <n a 
BORE Si cienk: a eee Sera osaahcas REAM Ry hie 6,599, 230 OO 
116 Settlement on the principle of allowing net proceeds of lands. 


Total number of acres ceded tothe United States under 
treaty of 1850, at $1.25 per acre; net proceeds at Sl 


Opa Dike se Rne pice babes ss ivesscsveassiensuvsnesuns $7, 796,000 OO 
Deduct for Scrip POit 5... oo... 5606000 0500s. $1,740,000 OO 
ReservationusS SCCUred.........ccccccccceces. 2UO0, OOO OO 
Money and other articles paid..... se 2,178,529 OO 

1, 218, 529 OO 

Balance net proceeds a ee a 5 dks Ramee iaemareeee a wae 3,914,471 OO 

Cr.—By unsalable lands, at 623 ce sta per eS . 1, 288, 7385 50 

Balance due Choctaws......... interna ecnn 2,266,735 50 


Or amount secured by treaty of 1830, for ophiie h panes were hed Iged. 
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United States dr. to Choet: aws, tres ity stipulations... ree S6, O99, 230 00 
Cr-—By tints BUnOMitt BADD: 6icicccs sn ee sle skh ive 4, 218, 529 00 
Balance due Choctaws...............00.- i ecaionane aca 2, 380, 701 OO 


And the said agent of the United States in the said communication, 
referring to the said statement transmitted by him to the Commissioner of 
Indian Affairs, used the following language : 

“| have examined this statement carefully, and from the most reliable 
information Iam possessed of, obtained in the Choctaw country and here, 
I am inclined to think that part of it, embracing the extent of the obli- 
gations under the treaty, is as nearly correct as it could be made at this 
date.” 


AX VIT. 


The United States contended that by the terms of the treaty of 1830 
the Choctaws made an unqualified and unconditional cession of their lands 
to the United States, except in so far as it required the proceeds of ig 
sales of the lands to remain a pledge to the several amounts therein s¢ 
cured to them; that too great length of time had elapsed since Congres- 
sional and levis lative action upon the subject-matter of the fourteenth 
and nineteenth articles of the treaty of 1830 to reopen the whole subject- 
matter and enter to an inquiry by way of damages. The commissioners rep- 
resenting the Indians disclaimed demanding anything by way of damages; 
insisted that, so far as the fourteenth-article claims were concerned, there had 
been Congressional action as late as two sessions of Congress preceding the 
Congress of 1854, and that the executive action required by the last 
proceeding of Congress had not in July, 1854, been had; that the Con- 
gressional action relied on by the United States had reference to a different 
class of claims than those who were entitled to reservations and failed to 
procure them, by reason of the failure of the Government agent to regis- 
ter their names and the failure of the Government to prevent white per- 
sons from driving off the reservees. 


XXVIII. 


The Choctaw delegates or commissioners, acting under the authority 
of the said joint resolution set out in the twenty-fourth finding, entered 
upon the discharge of the duty devolved upon them under said resolu- 
tions, and for the purpose of bringing to the attention of the authorized 
agents of the United States the purpose and objects of their appointment, 

did, on the 5th day of April, 1854, address to the Commis- 
117 ~~ sioner of Indian Affairs of the United States a communication, as 

hereinbefore stated, which referred to unsettled claims of the Choctaw 
Nation and of individuals of said nation against the United States. Said 
communication, among other matters, contained the following : 


“ WASHINGTON City, April 5, 1854. 
“Str: After some deliberation about the best course for us to pursue in 
relation to the leading object of our visit to this city as delegates of the 
Choctaw Nation, we have concluded to explain and submit it in writing, 
and therefore respectfully address you this communication. 
“We might call your attention to many subjects and causes of dissatis- 
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faction, but we shall notice only a few arising under the treaty of Dancing 
Rabbit Creek. 

deri: “It is the fixed sentiment of our people that scarcely one of 
iis executive stipulations have been carried out by the Government in a 
manner to do justice and according to its intent. 

‘Under the fourteenth article of the treaty every head of a family in 
the nation could have remained east and acquired sufficient quantities of 
land out of the ceded territory to have made them all independent. The 
great body of the people, however, yielded to the policy and solicitations 
of the Government, and consented to remove west. 

“ We were to have had ample time to prepare therefor, but every means 
and appliance was used to hurry us off, and the emigration was disastrous 
in the extreme in the loss of both life and property. 

As NO means Were provided tO enable tis TO tuke with us such of our per- 
sonal effects as were indispensable to our comfort and necessities In re-es- 
tablishing ourselves in a new and wilderness country, and no opportunity 
given us to dispose of them. We were pushed off and told by the agents 
of the Government to leave them—that they would be paid for; but not 
a cent of indemnity theretor did we ever obtain. The treaty stipulated 
that our eattle should be valued and paid for, or others furnished, west ; 
but ina very large number of cases no such valuation was made, and of 
course no compensation, In money or other cattle, obtained. 

“There are hundreds of just claims of this kind in the nation, which 
we have found it to be hopeless to urge on the Government. 

“Some of the more independent of our people refused to be hurried off 
by the Government agents, and to be removed under the uncomfortable 
arrangements provided. They preferred to, and did, remove and subsist 
themselves, thereby acquiring a right to compensation therefor, but which 
many have never received. 

‘“ Consider the history of the execution of the fourteenth article of the 
treaty and the wrong and injustice thereby inflicted upon a large portion 
of that class who elected to take advantage of its provisions. Their res- 
ervations were sold from them by the Government as public land, or they 
were forcibly dispossessed of, or by threats and intimidations driven from 
them by heartless and lawless white men. When these facts became 
known to the Government, justice required that it should repossess them 
of their property, but no effort for that purpose was made. They were 
told that their reservations were gone, and could not be restored. 

‘For years they were petitioners in vain for some just remuneration 
for their lost rights ; and when, at last, a law was passed for an examina- 
tion of their claims, it prescribed a course of adjudication of so rigid and 
technical a character as necessarily to exclude many just claims. Those 
that did not come within the exact measure of this strict and restrictive 

law were rejected, though, in justice and equity, they were, 
118 under the circumstances, full as meritorious as those that were 

allowed. From lapse of time and death and dispersion of wit- 
nesses, cases that did not come within the specific requirements of the law 
could not be established. 

“The investigation was such as could be successfully met only by in- 
telligent persons familiar with judicial proceedings, and who had known 
from the first, the importance of preserving and preparing for the’estab- 
ishment of every fact connected with the loss of their rights. Not one 
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of the claimants could meet it without the assistance of able and astute 
attorneys, whom they were all compelled to employ, and to agree to pay 
one-half of what was recovered for them. 

‘““ Many of the reservees despairing of obtaining any remuneration from 
the Government for their lost rights, and being destitute of means and re- 
sources, were compelled to take a refuge with their brethren in the west 
before the law passed for the adjudication of the claims. All such the law 
cut off entirely, because they had removed ; while, in the case of those 
who remained, and whose rights were established, the Government with- 
held the inadequate compensation it detérmined to allow them unless they 
did remove, though they were citizens of Mississippi, and, by the treaty, 
were entitled to remain and enjoy all their rights there. It is true that a 
portion of one-half of the scrip that was granted them in leu of their lost 
reservations was paid east of the Mississippi River; but it was paid in 
such a manner that it all went into the hands of attorneys and speculators, 
and was of no benefit whatever to its rightful owners. Most of that which 
was paid to them was issued in the Choctaw country west, where they could 
not locate it, and it was comparatively valueless. They had to dispose of 
it for what they could get from spec ‘ulators combined toge ther to obtain it 
at the lowest rates. The price realized was seldom. greater than about 
thirty-one and a quarter cents per acre—only one- fourth of the lowest 
price they could have obtained for the lands they could have located with 
the scrip had it been given to them east. Their own lands, to which they 
“were entitled under the treaty, but of which they were dispossessed, they 
could have sold in many eases, for from five to ten dollars an acre. 

“The result is that those who have obtained anything have received the 
merest pittance—a compensation wholly inadequate; while there are hun- 
dreds whose claims are quite as just and meritorious as those that have 
been allowed that have never received anything. 

“The nineteenth article of the treaty likewise granted reservations of 
limited extent to particular classes of our peopie without the condition pre- 
scribed by the fourteenth article, of their remaining thereon, and which 
they were at liberty to sell, with the assent of the President. But if these 
preferred or omitted to take the reservations, they were to be compensated 
therefor in money at the rate of 50 cents per acre. Many claims of this 
class remain unadjusted and unpaid, notwithstanding the repeated solici- 
tations, prayers, and efforts of our people to obtain a settlement of them. 

.“ But we will not proceed further with this painful recital of individual 
rights sacrificed and neglected, The claims that have erown out of them 
are numerous and just and ought to be settled. They have continued to 
be asserted and urged, from time to time, for more than twenty years, but 
without effect. It is hopeless longer to press them upon the Government, 
as they cannot now be proved up with that accuracy and certainty which 
it requires in all cases to avoid fraud and imposition. 

“They can be settled, ina manner to do justice, only by ourselves. We 

know the parties and all the facts connected with their demands, 
119 ~~ and how far the latter are well founded and worthy of compensation 
or otherwise. So long as they remain unadjusted, our people will 
be kept in a state of controversy and excitement. The authorities of the 
nation and our agent will continue to be importuned, as they are now, so 
that they will have no peace in regard to them ; while the claimants, in the 
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hope of obtaining justice, will continue to rely on the expectation thereof, 
to the ne lect of all other duties and interests, setting an example of idleness 
pernicious and hurtful to others, and too likely to be followed by many. 

“ Thereare, also, important national claims and pecuniary rights requiring 
to be adjusted and settled. We will, however, mention now only one case 
of this kind in which injustice has been done to us, deferring, till a more 
app ropriate oceasion, cl full and complete eX position On this subject, should 
it become necessary. We refer to the simple matter of ‘arrearages,’ pava- 
ble to us as annuities, about which there should be no mistake or difficulty. 
The amounts are fixed and should have been paid over regularly and 
without abatement: but this has not been done. 

“An investigation in the office where the vouchers and evidence of all 
the payments and expenditures to and for us are kept, made at the in- 
stance of your office nearly two years ago, shows, beyond dispute, that of 
the amounts due and pavable on this account from 1831 to 1850 the eon- 
siderable sum of over $90,000 has been withheld and never paid. 

We wind to make an arrangement fora final adjustment of all such 
matters, both individual and national, We propose LO release the (yOV- 
ernment from all further obligation and lability in regard to the former, 
which we will assume and settle, with the assistance of our agent, out of 
our own funds, if we can obtain and have the requisite control over what 
is justly and fairly due tous. What would be the aggregate of the amount 
to which we are entitled we do not know. <A proper investigation would 
be necessary LO ascertain it. Such portion ot it as might not be required 
for the satisfaction of the private rights and claims which we propose to 
assume we wish to consolidate or convert into one single national fund, 
applicable to great national objects and purposes only, such as education, 
necessary governmental expenses on an economical scale, and legitimate 
and proper objects of internal improvement, as roads, bridges, mills, me- 
chanical establishments, and agriculture. We desire to put an end, now 
and forever, to everything like distributive annuities, which we consider a 
curse instead of a benefit. 

‘To secure the re and important ends we have thus briefly and 
imperfectly submitted, a new treaty will be necessary, which we are fully 
e mpowe red to enter into Saad it be the pleasure of the Government. to 
entertain and consent to the proposition. We should also be glad to enter 
into a new treaty, for the excellent reasons recommended in your a 
report, to estab lish one simple code, easily understood and administered. 
lieu of the rude, inharmonious, and, in some ease, inconsiste nt, piliasons 
of our various existing treaties. 

Krom motives of delicacy we have abstained from consulting our eS- 
teemed agent upon the subject of this communication, leaving him free to 
be the first consulted by the Department thereon, so far as it may think 
proper to do SO. 

With rreat respect, we have the honor LO be your most obedient 
servants, | 

«Pf. Peers ae. 
“TISRAEL FOLSOM, 
“SAMUEL GARLAND, 
“DICKSON W. LEWIS. 
“Hon. G. W. MANYPENNY, 7 
Commissioner of Indian Affairs.” 
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120 The said communication was, by the Commissioner of Indian 

Affairs, transmitted to the Secretary of the Interior on the 13th of 
April, 1 1854, as hereinbefore stated, with the recommendation that the duty 
of furnishing the information required in conducting the negotiations pro- 
pose “| by the Choctaw commissioners should be “ assigned to Indian Agent 
Cooper, who was at the time the United States agent appointed for the 
Choctaws, so that the Department may be fully informed of the magnitude’ 
and nature of the claims of the Choctaws and be better prepared to enter 
into such an arrangement with thedelegation as may be suitable and proper’ 
for the accomplishment of the objects in view. Mr. Cooper, the Indian 
agent, addressed a letter to said commissioners, and they answered as fol- 
lows (immaterial portions omitted) : 

WASHINGTON City, May 1, 1854. 

Sir: In regard to that portion of your letter of the 20th ultimo, which 
we acknowledged on the same day, inviting a communication from us in 
relation to the character and extent of the claim of the Choctaws against 
the United States, we beg leave to remark that we have not assumed the 
position of contending for the payment of any particular claims by the 
United States. That there are just claims to a large amount, arising under 
the Dancing Rabbit Creek treaty, which have never been settled, you can- 
not but be aware from what you have already learned during even your 
brief official connection with our people. To the more important classes 
of these claims we briefly adverted in our letter to the honorable Commis- 
sioner of Indian Affairs of the 5th ultimo, which has been referred to you. 
We also stated some of the reasons why, at this late day, we never could 
hope to effect a just settlement of them by the Government. The unavail- 
ing efforts of twenty years to accomplish that object leave no ground for 
any other conclusion. The most of the claims depend upon facts which 
our people are unable to establish in such a manner as to bring them within 
any rule of adjudication and settlement which the Government has been, 
or will be, willing to adopt. We have been dealt with as though we were 
intelligent white men ; having the capacity, and knowing the importance of 
collecting and preserving evidence in relation to the claims. From lapse of 
time these facts cannot now be substantiated to the satisfaction of the Gov- 
ernment. They have,ina measure, become only traditionary ; yet the claims 
are not the less just, and ought to be settled. Until this is done in some 
way, neither the authorities of the nation nor our agent will be free from 
embarrassing and perplexing importunity upon the subject... An Indian 
never gives up a claim which he knows to be Les but will continue to 
urge and press it at every opportunity. And, unfortunately, he will, asa 
general rule, do very little else tending to his advantage. He will live on 
in hope of obtaining his demand, and the result is a life of idleness and 
misery. From the number of those among our people having unadjusted 
claims, we have seen but too many such examples. 

Though these individual claims can never be proved up, so that justice 
ean be done directly by the Government, they are known, or can be ascer- 
tained among ourselves, and, with your assistance, they can be justly and 
satisfactorily disposed of, so as to put an end to them forever. This we 
are willing to do out of our own funds, if we can effect such a national 
settlement and arrangement with the Government as we and our people 
desire. As to the extent of these claims, we are not in a situation at pres- 
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ent to furnish any accurate information. We have not the means of mak- 
ing any reliable estimate of their amount. Thev are known to be 
[2] numerous, and it will require a very large sum to satisfy them. 
Should the Department insist on an estimate of them, we must ask 
your kind assistance in the preparation of one. istry 

On the 30th of May, 1854, the Chcetaw commissioners again addressed 
the agent of the United States as follows: 

‘Our business has now come to an important point, and we hope that a 
full and liberal consideration will be given to it. The Choctaws have been 
waiting patiently for twenty odd years for a just settlement under the 
treaty of 1830, and we trust that such a settlement will soon be made. It 
is time that all matters between them and the United States were finally 
settled and disposed of. It is of great importance to them that this should 
be done. They wish to turn their whole attention and efforts to the im- 
proveme nt of their people, by the extension of schools and other means of 
enlightenment and civilization. It is of consequence to them to know 
what resources they will have to rely upon. — It is their wish and intention 
to devote all their means to that great object. They hope, therefore, that 
the Government will now deal liberally with them, so as to contribute to 
so important a result. They want, however, nothing but justice; but this 
is impossible for an Indian tribe to get, unless the Government acts in a 
liberal spirit.” 

The negotiations between the Choctaw commissioners and the Secretary 
of the Interior, the Commissioners of Indian Affairs, and Indian Agent 
Cooper were continued until the 25th of September, 1854, when they were 
terminated by the refusal of the Secretary of the Interior to further con- 
tinue them. | 

The Choctaw commissioners, on the 3d day of February, 1855, brought 
the subject-matter of their previous negotiations to the attention of the 
President. In their address to the President the commissioners refer to 
the negotiations which had taken place the preceding year, and the claims 
and demands which had been then presented for consideration, as shown 
in the correspondence which had passed between them and the agents of 
the United States. 

On the 9th of April, 1855, the negotiations were resumed at the instance 
of the United States, and on that day the Choctaw commissioners were ad- 
dressed by the agent of the United States as follows : 

° Een to-day in receipt ot a letter from. the Hon. George W. Many- 
penny, Commissioner of Indian Affairs, instructing me ‘to confer with the 

' 


Choctaw delegation, now in this city, for the purpose of ascertaining what 


arrangements, If any, can be made with them, having in, view the adjust- 
ment of all differences between their tribe and the Chickasaw tribe of In- 
dians, the Government of the United States, and the permanent settlement 
of the Wichita and other bands of Indians in the Choctaw country.’ ” 

he negotiations commenced on the 5th day of April, 1854, were sus- 
pended in September, 1854, but were renewed on the 9th day of April, 
1855, and continued until the 18th day of June, 1855. The negotiations 
between the (Choctaw commissioners. On behalf of the (Choctaw Nation, the 
Commissioner of Indian Affairs and the Secretary of the Interior, on be- 
half of the United States, were conducted with reference to the aeccomplish- 


ment of the following objects: 


| | 
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First. That the United States should provide, in a new treaty, for an ex- 
amination and settlement. of all the claims of the Choctaws, whether na- 
tional or individual, under the treaty of 1830, as specif fied in their letter 
to the Commissioner of Indian Affairs dated April 5 , 1854. 

Second. That the Choctaws should adjust their dispute s with the Chick- 

asaws; should lease to the United States “all that portion of 
122  ~=their common territory between the 98th and the 100th degree of 
west longitude, for the permanent settlement of the Wichita and 
such other bands of Indians as the Government might desire to locate 
therein”; and should absolutely and forever quit-claim and relinquish to 
the United States all their right, title, and interest in and to any and all 


Jands west of the 100th degree of west longitude. 


XXIX, 


Allowing to each head of a Choctaw family 640 acres, to each child over 
ten years of age 320.acres, and to each child under 10 years of age 160 
acres, the average Choctaw family would be entitled to 1,180 acres. 

The average value of the land ceded by the treaty of 1830, and to which 
the reservations provided by the treaty applies, was, in 1830 and 1831, 
the sum of $1.85 per acre. 


XXX. 


On the 4th day of June, 1856, the Acting Commissioner of Indian Af- 
fairs transmitted to Hon. W. K. Sebastian, chairman of the Committee on 
Indian Affairs of the United States Senate, a communieation in reply to 
inquiries addressed to the Commissioner of Indian Affairs on behalf of said 
Senate committee, in which said communication there is contained the fol- 


lowing language: 
“Third. The: aggregate of such scrip so allowed. the periods weeny the 


same was paid, the disposition made thereof by the Indians, and how much 
they [the Choctaws] realized therefor. 

“The aggregate scrip allowed, as before stated, was 3,844 pieces, call- 
ing for 701,680 acres of land ; and the periods when the same were paid 
are as follows: 


Children. 

Names of agents by whom paid out Heads of an 

= : “= 8 DY pi ‘ families. 
Over 10. Under 10. 
John J. McRea, from June, 1843, to March, 1845 ................:..... 95 120 125 
Maj. William Armstrong, from February, 1845, to Sune, 1847........-. 406 535 460 
Col. S. M. Rutherford, from April, 1848, to i wk sunciiins wads 229 276 169 
Col. John Drennen. from Awmwaat. 1560, te BERG, TOGe .- - a «2 dsc oceeccas. 143 | 171 127 

C os tea Drennen, by William Wilson, clerk, from Ma: ry, 1850, to July, 

got ans ahs na eb alae aks Wee acer aa ed ea ee hae 24 : 25 
Col. 7 H. Bowman, from August to November, 18 51. SEE ee OE ED 253 335 309 
1, 150 1, 468 1,215 
Eleven pieces of scrip returned by Colonel Bowman.................--. 2 4 
1, 155 1, 470 1, 219 
) 13 6 


Duplicate pieces.of scrip returned... . occnccsccsd ccccses conset esses: 


+ a 
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“There is no data in this office from which to ascertain with certainty 
the disposition made or the amount realized by the Choctaws for their serip. 
[t appears, however, by a statement made by Superintendent Ruthertord 
in September, 1847, that of 1,401 pieces of scrip transferred in’ the 
year ‘1846 and the first part of 1847,’ that 213 halves, 227 quarters, and 
190 eighths were transferred by the holders to individuals in considera- 
tion of. services; that 78 halves, 95 quarters, and 92 eighths were sold 

for 50 cents per acre ; that 33 halves, 50 quarters, and 50 eighths 
123 were sold at $200 per section ; that 284 Indians, who denied the 

claims of agents, sold 73 halves, 122 quarters, and 89 eighths at 
$200 per section ; that 80 wiisnen ad 6 halves, 40 quarters, and 54 eighths 
at $400 per partie. and that 9 persons sold 3 halves, 1 quarter, and 5 
eighths at $480 per section. 

‘It is presumed that these sales present a pretty fair sample of the dis- 
position made and the average prices realized for the balance of the scrip.” 


XXXI. 
Boundary. 


[In March, 1825, the Secretary of War directed a surveyor to view the 
line forming the eastern boundary of the lands of the claimant west of the 
Mississiq pp! River, as fixed by the 1 reaty of 1825, and the said surve yor, 
in Nove bon 1825, ran and marked a line pr irporting to bea line so fixed, 
and made a return of his survey to said Secretary. The line so run and 
marked was supposed to be the true boundary, and the surveys of public 
lands in the State of Arkansas were carried up to it. 

[In May, 1854, the claimant requested of the defendants that said line be 
run and marked again on account of the disap] earance of most of ne old 
marks, and a nye ition in that connection was Inserted in the treaty of 
June 22, 1855, the negotiation of which was then pending. 

In { WA 2000 1857. the Commissioner of Indian Affairs employed sur- 
veyors to run the eastern boundary line in accordance with the treaty of 
1855 ; who, beginning their work at the northern end of the line, soon 

ported that the old line run by the first surve yor diverged westw: ard from 
& they found to be a true south line, and the y were thereupon directed 
by the Commissioner to confine their labor to retracing and marking the 
old line, which they did. 
in the year 1877 H. E. McKee, employed as surveyor by the Secretary 
of the Interior for that purpose, under authority of the act of Congress 
approved March 3, 1875, entitled “ An act to establish the boundary line 
between the State of Arkansas and the Indian country,” retraced and 
marked the boundary line between the State of Arkansas and the Indian 
country as originally surveyed and marked, and upon which the lines of 
the surveys of the public lands in the State of Arkansas were closed, and 
found the same to run westward from what he found the boundary line 

uld be if run due south to Red River from the point on the Arkansas 
River 100 paces east of old Fort Smith, where the western boundary line 
of the State of Arkansas crosses the said river, and noted the variations, 
and made his return of said survey, from which and other data in the 
Land Office that office has computed the area of the land taken from the 


9 
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Choctaw country by the original boundary line, retraced and marked by 
said Mekee as aforesaid, to be 136,204.02 aeres. 

[t appears from the records of the Interior Department that up to Au- 
gust, 1881, there had been sold of the lands included in said area 21,211.33 
acres, realizing $23,930.61; that there had been otherwise disposed of 
35,428.56 aeres, and that 79,564.13 aeres remained unsold. 


124 XXXIT. 


Under the act of Congress approved March 3, 1865, entitled “An act 
making appropriations for the current and contingent expenses of the 
Indian Department, and for fulfilling treaty stipulations with the various 
Indian tribes for the year ending June 30, 1866,” the Secretary of the 
Treasury paid to the Secretary of the Interior $250,000 for the purposes 
therein expressed, and the Secretary of the Interior expended the same for 
the relief of individual members of Cherokee, Creek, Choctaw, Chickasaw, 
Seminole, Wichita, and other affiliated tribes of Indians who had been 
driven from their homes and reduced to want on account of their friend- 
ship to the Government. 


XX XITTI. 


During the war carried on by the so-called Confederate States against 
the defendants the claimant was in a state of actual hostility to the Gov- 
ernment of the defendants, and gave aid and comfort to the said States, 
making, on July 12, 1861, therewith a treaty of alliance, offensive and 
defensive, in which the said Confederate States stipulated to assume and 
discharge all obligations of the defendants to the claimant existing or ac- 
cruing under treaties between the said parties made prior to the secession 
of said States. 


XXXIV. 


On the Ist of July, 1866, there was unpaid to the claimant from the 
United States the sum of four hundred and six thousand two hundred 
and eighty-four dollars and ninety-three cents ($406,284.93), which sum 
accrued under treaty stipulations and acts of Congress between July 1, 
1861, and July 1, 1866; that between the above-specified dates the United 
States paid, laid out, and expended for the use and benefit of the claimant 
and individual members of the Choctaw Nation, the sum of three hundred 
and forty-six thousand eight hundred and thirty-five dollars and sixty- 
one cents ($346,835.61), leaving a balance unappropriated and on account 
of the moneys accruing under the stipulations of the above-specified articles 
of the said treaty amounting to the sum of fifty-nine thousand four hun- 
dred and forty-nine dollars and thirty-two cents, the payment of which 
had been suspended under acts of Congress between July 5, 1862, and 
March 3, 1865. The whole of said $406,284.93 was spent by the United 
States under the said act of Congress for the benefit of the Choctaw and 
other Indian tribes, but the sum of $59,449.32 was spent for other Indians 


than the Choctaw. 
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AXA VY, 


The whole number of acres embraced in the cession made by the Choc- 


taws in the treaty of 1830, 10,423,139. 


Che cost of surveying and selling, not including annuities, &c., of these 

particular lands, is 3.16 cents an acre. 
The aggregate amount received for the portion so sold, $7,711,672.05. 
The quantity of land contained in al 

cured under the provisions of said treaty is 354,101.02, which includes the 


the reservations allowed and se- 

reservation of the Choctaw orphans. 

125 Ami ¥ 1: 

Statement of account with the Choctaw Indians, in conformity with rule of 
the Court of Claims dated Dee. 13th, 1882. in case No. 12742, ¢ ntitled 
The ( hoctaw Nation versus the United States.” 

CREDITS. 


Amounts received from sales of Choctaw lands to Jan- 


BOTY Ey ERG Ghee er BCTOR on vsicsisvbecceucseeabacene $7,711,672 19 
Military bounty-land warrants located, 172,196.47 acres, 
[Rie oe kee ene eines Sa" seal aaeeaek Oaks 215,245 59 


Residue of said lands remaining unsold January 1, 1859 
(not including 334,101.92 acres deducted and excluded 
from this account per resolution of Senate of the 
United States of March 9, 1859), 3,892.006.70 acres, 


} 
at 123 cents per ETS wccccescocccee sereccesecccrcccceeoeececes 486, D900 83 


8,413,418 61 


DEBITS. 


poe wee 
> 
-_”— 
= 
- 


Expenses incident to sale of 6,197.08 


acres eeeeeseeeneeeseee#e:. e*eree seesee4a2ee*e#e#eee#esee¢e#tete#r* @eew#e 
Cost of survey of entire reservation, 10,- 
423,139.69 acres, at 1} cents per acre 156, 547 O9 
256,387 74 
Net amount accruing to Choctaw Indians........... 8, 157, 030 87 


N. C. McFARLAND, 


Commissioner. 


DEPARTMENT OF THE INTERIOR, 
General Land Office, January 26, 1883. , 


SS LE, Stee ae ee eee ae ah eg S ENaey $ 
i SSeS pie Me es tase 
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Statement showing the sales of Choctaw lands, amount received therefrom, expenses incident 
thereto, and the net proceeds accruing to the Choctaw Indians, under a resolution of the 
United States Senate of March 9th, 1859, 


Years. . waAcres. Amount. Expenses. | Net proceeds. 

ee iain helen wheal wale ciaknrk ie eid 465, 637. 51 $633, 370 85 $9, 399 79 | $623, 971 06 
eee Scie inidick xe hs Waheed 1, 076, 420. 96 1, 421, 989 »1 11, 653 54 | 1, 410, 336 27 
Dich ecdnescerevlipvaunuhcdadadkawe babies: 1, 993, 194. 48 2; 655, 322 43 20, 222 06 | 2, 635, 100 37 
1836.......... Sabie nll bod aidaaleetas hie ak 1, 447, 036. 50 1, 809, 199 65 17, 391 02 | 1, 791, 808 63 
SE vhece schemas Eaves wee ATS ee we Be 153, 218. 07 191, 465 86 5,416 55 | 186, 049 31 
a Eee paeensikhenmdtione -ccee| 96, 288.71 45, 490 82 1, 265 61 | 44, 225 21 
SE oe pees ode jice Ravens 5, 470. 21 6, 841 99 317 30 6, 524 69 
Usb ts hha: bigtaabaes nance I De 14, €89. 59 18, 102 93 481 88 17, 621 05 
PEs dsote Kacctadceddenend eee enenes vebens 13, 849. 97 17, 187 79 472 25 16,715 54 
ies 4 dn sate kanal wah one wileaie Kwbae eas | 42, 090. 45 52, 339 25 1, 157 21 51, 182 04 
I eahskic ines akg. edhe ed eeetuliniastuce daa lala a 19, 445. 62 24,311 09 1, 291 29 23, 019 80 
Grist icsis ndepbeies ais Saneak iiales a oceas 15, 780. 25 19, 723 24 740 99 18, 982 25 
Ss ok bia seca cielakine wate ea le dk ec es 15, 321. 90 | 20, 004 01 760 22 19, 243 79 
A chads chnvencRenepaneneabiean ieee sian 40, 855. 00 | 52.497 69 2,172 49 50, 325 20 
NENA. idailete ab aaine baie ngini tes elk Gs drcliacaaress ahaa? 70, 456. 40 88, 358 56 3,415 99 84, 942 57 
Ss io ibs Ati To cdl sn aaah otal A ar eaatc ane 20, 557. 47 25,707 99 1, 043 24 24, 664 75 
BOAO... ose ce rccccce corccececes he Rae eee ae 21, 835. 38 27, 620 04 926 16 26, 693 88 
DN brut w nachonmika ticles kgackabeaaas cee 18, 996. 13 23, 744 53 957 69 22,786 84 
ME Aasthihat ahicnerencabegnesusownennes 10, 171. 15 12, 714 20 579 78 12, 134 42 
 ithnink Wad Awhs ntesieekucneoe sbi sarees 8, 695. 13 10, 633 37 351 44 10, 281 93 
RHE Sd oas stud aman sd hanevaNeninaies 85, 388. 27 122, 081 99 3, 184 32 118, 897 67 
DE sass wasnchude sdsedasweninnns cop bwibied 167, 111. 63 136, 871 77 5, 089 18 131, 782 59 
EY iit dd Seo ka amie ie becca ota Sacallees 123, 991. 72 127, 263 86 4,304 55 122, 959 31 
ER ee it eee ce 49, 916. 17 56, 311 26 2, 876 59 | 93, 434 67 
RECS SE see Ie nS GP Steain s A8 54, 975. 76 56, 222 51 2,180 87 | 54,041 64 
hits cirkde tke aka cakaip bo bias eee 53, 446. 07 56, 294 70 2,388 64 | 53, 906 06 

DE wiinbateduiuictnwaidike Lecsces.| 6, 024, 835. 50 7,711,672 19 | 100,040 65 | 7, 611, 631 54 


N. CG. McFA-RLAND, 
Commissioner. 
DEPARTMENT OF THE INTERIOR, 
General Land Ojjfice, January 26th, 1883. 


126 AXXVIT. 
Proceedings under the treaty of 1855. 


Said treaty was ratified by the United States on the 21st of February, 
1856, and the Choctaw Nation, by its delegates, on the 18th of March, 
1856, presented a memorial to the Senate, praying that body to proceed 
to the adjudication of its claims against the United States according to the 
stipulations of said treaty, which memorial was on the 18th day of March, 
1856, referred for examination and report to the Committee on Indian 
Affairs of the Senate. 

The Senate committee considered said memorial, made an investigation, 
and heard arguments in support of the claims of the Choctaw Nation 
against the United States existing previous to the date of said treaty; and 
the Senate retained said memorial, and considered the claims and demands 
of the Choctaw Nation, as presented by said memorial, until the 9th day 
of March, 1859. 

The claims mentioned in the preamble of the treaty of 1855, to wit, 
“their unsettled claims, whether national or individual,” and mentioned 
in the 11th article of the treaty as “their rights and claims against the 
United States,” are the same which were presented to the Senate in the 
memorial referred to the Senate committee on the 18th of March. 


The consideration which was given by the Senate to the subjects-matter, 


so submitted to it by the said eleventh article of the said treaty, and to the 
evidence which was so presented to, and taken and considered by, the 


SERN Pettan ene gett eas esebe te ~ 
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Senate, was full, fair, and impartial, and its adjudication, as made under 
the said article, was not influenced or affected by, and was in no way or 
degree the result of, any fraud, eorruption, partiality, and there is no evl- 
dence tending to show that it was the result of surprise, or mistake on the 
part of the Senate, or of any member thereof. 

XAXVIII. 

On the 9th day of March, 1859, the Senate of the United States, acting 
under and by virtue of the authority contained in the stipulations of said 
article eleven of the treaty of June 2d, 1855, having considered the subject- 
matter of said claims and demands of’ the claimant against the United 
States, adopted and caused to be entered of record in the Senate of the 
United States the following preamble and resolution : 

“Whereas the eleventh article of the treaty of June 22, 1855, with the 
Choctaw and Chickasaw Indians, provides that the following questions be 
submitted for decision to the Senate of the United States: 

“Ist. Whether the Choctaws are entitled to or shall be allowed the 
proceeds of the sale of the lands ceded by them to the United States by the 
treaty of September 27, 1830, deducting therefrom the costs of their sur- 
vey and sale, and all just and ye expendit wes and payments under 
the provis sions of said treaty ; and, if sO, what price per acre shall be al- 
lowed to the Choctaws for the I: cae remaining Serpe l, in order that a final 
settlement with them may be promptly effe ted : yr, second, whether the 


Choctaws shall be allowed a gross sum in further isa full satisfaction of 


all their claims, national and individual, against the United States ; and, 
if SO, how muech— 


; Resolved, That the Choctaws be allowed the proceeds of the sale ot 
such are as have been sold by the United States on the Ist day of 


127 January last, deducting therefrom the costs of their survey and 

sale; and all proper expenditures and payments under said treaty, 
excluding the reservations allowed and secured, and estimating the scrip 
issued in lieu of reservations at the rate of one dollar and twenty-five 


cents per acre; and, further, that they be also allows aa twelve and a half 


cents per acre for the residue of said lands.” 

And the said resolution, thus adopted on the said 9th day of March, 
1859, was, by the Senate, declared to be its award and judgment upon the 
questions and matters submitted to it for adjudication by the eleventh 
article of the treaty of June 22, 1855. 


AXAXAIX. 


That on the said 9th day of March, 1859, the Senate of the United 
States adopted and caused to be entered of record a certain other resolu- 
tion for the purpose of ascertaining the amount due to the claimant under 
the resolution, recited in the next preceding finding, which resolution, 
designed by the Senate for said purpose, is In the words following, viz: 

“Resolved, That the Secretary of the Interior cause an account to be 
stated with the Choctaws showing what amount is due them according to 
the above-prescribed principles of settlement, and report the same to Con- 
OTess., 


> 
And the Secretary of the Interior, in compliance with the mandate of 


omg 


en ene 
‘ 


soma 


Pd 
f 
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said resolution, did, on the 8th day of May, 1860, transmit to Congress 
a statement of account with the claimant, which is known and described 
as | House Kx. Doe. No. 82, 36th Congress, Ist se ssion | ; and so much 
and such parts of said document as states wh: at amount the Secretary of 
the Interior found to be due to the claimant under the said resolution set 
forth in the next preceding request, is in the words and figures following, 
to wit: | 


Statement of account with the Choctaw Indians, in conformity with the reso- 
lutions and decision of the Senate of the United States of March 29, 
1859. | 

‘ . Acres. 

Total area of lands ceded by the Choctaws by the treaty 
of September 27, 18900 oo. iiciehecsvcciicceses Sai durae oes . 10, 428, 139. 69 

Area of reservations “allowed and secured,” w hic h are to 
be deducted and excluded from computation in the 


gant okies oe aee Sy Ce RIG Mere an Sa ey Tae Re 334. 101. 02 
Leav Ing ic each kee eee leas He kk a sano WE Lae diias eVee 10, 089, 038. 67 
(Quantity sold up to January 1, 1859. is adhask cuss! Ceacepenl 5, 912, 664. 63 
Residue of said lands ..........- PD ES es OREN ONES 4,176, 374. 04 


(Of this residue 2,292,766 acres have been disposed of under the swamp- 
land act and grants for railroads and school purposes up to January 1, 
1859.) | 


The proceeds of the sales of the lands up to January 1, 


1859, viz, 5,912,764.63 acres, amounted to.............. $7, 596, 568 O05 
ry . > ° 7 — a Oo ¢ 
The residue of said lands, viz, 4,176,374.04 aeres, at 123 | 

ChUtS PEF WOFS: RUNOMIIOT HG vic visions accesses daceae ascas 522,046 79d 


8,078, 614 80 
From which sum the following deductions are to be 
made: 
1. The cost of the survey and sale ot 
the lands, viz, 10,423,139.69 acres, at 


2O Gents DOF BOVE oi chccixexes jectsiutes.t ed aoe. 0S 
Amounts earried forward........ 1,042,313 96 8,078,614 80 
128 Amounts brought forward........ $1,042, 313 96 $8,078,614 80 


2. Payments and expenditures 
under the treaty, which are as follows: 


Fifteenth article: 
Salaries of chiefs for 


twenty years............ $12.921 25 
Pay to speaker of three 

districts for four years.. 354 66 
Pay for secretary for same 

OVI caiscspen a ee ee 550 O00 


| 
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ra 
Outfit and swords to cap- 
tains, 99 in number.... $4,930 56 
Pay to the same, at $50 
per year, for four years. 19,604 25 
: $38,361 12 
wanes article: 
Removal and subsistence, 
per statement of Sec ond 
RONEN scnciuhswceabak oa $813,927 O07 
On same account, per ad- - 
ditional statement made 
in this office for expen- 
ditures from 18388 to 
Oia iccisi-nitvidacnd ita 401, 556 17 
Amount paid for cattle... 14, 283 28 
a 1,229, 766 52 
Seventeenth article: 
Annuity of $20,000 for twenty years.. 400, 000 00 
Nineteenth article: 
Fifty cents per acre for 
reservations relin- 
quished ..... (peed aveda : 24, 840 00 
Amounts to orphans for 
reservations .......... on) hae, 827 6 
145, 666 76 
Twentieth article: fe 
Education of forty youths 
for twenty years........ 217,260 73 
Counc da aaliee . house for 
each chief, and church 
for each district acdhnse% 9, 146 795 
$2,500 annually for sup- 
port of three teachers, 
for twenty years........ 20, OOO OO 
Three blacksmiths, sIx- 
GOON YEATES... cvccccccvess ; 38,988 86 
Millwright for five years. 3,050 00 
2,100 blankets ........... 7,496 70 
Rifles. molds. &e., to each 
emigrating warrior...... 43,969 31 
1,0 1) axes, plows, hoes, 
wheels, and cards,..... 11,490 20 
400 looms /inetepakenkekat 7,193 53 ; 
One ton iron, and two 
hundred weight of steel 
annuity to each dis- 
trict, for sixteen years. 8,001 15 
| 396, 947 23 
Twenty-first article : 
| Annuity to W RYGO WETTIONS......5 6065.00% 1,818 76 
3. Serip allowed in lieu of reserv: ations, 


viz: 1,399,920 acres, at $1.25 peracre.. 1, 749, 900 00 
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Payments made to meet the contingent 

expenses of the commissioners ap- 

pointed to adjust claims under the 

fourteenth article of the Choctaw 

treaty of 27th September, 1830....... 21,320 79 
For various expenses growing out of the | 

location and sale of Choctaw reserva- 

tions, and perfecting titles to the same, 

including contingent expenses, such as 

pay of witnesses, Interpreters, &c., in- 

curred in executing the act of 3d 

March, 1837, and subsequent acts 

relative to adjusting claims under the 

fourth article of the treaty of 1850.... 21,408 36 


129 for payments made for Choctaw 

account, being for expenses 

incurred in locating reservations un- 

der the treaty with said tribe of 27th 
September, TQM js. oi sade suite snckesss 19, 864 00 


Total amount of charges.......... 5, 097, 367. 50 


Which, deducted from the proceeds of the land sold, 
and the “residue of said lands,” at 124 cents per acre.... 5,097,367 50 


+) 
a 


Leaves a balance due to Choctaws of............ccccsscsecccees 2,981, 247 30 


OFFICE OF INDIAN AFFAIRS, Jlarch 22, 1860. 
XL. 


On the 9th day of January, 1861, the claimant, by its memorial ad- 
dressed to Congress, demanded payment from the United States of the 
amount claimed to be due to it under and by virtue of said award. 


NUM. 


Under the provisions of the act of the 2d of March, 1861, Indian ap- 
propriation act (12th Stats. at Large, page 258), there was paid to the 
claimant the sum of two hundred and fifty thousand dollars for'and on 
account of its claim: that the bonds for the sum of two hundred and 
fifty thousand dollars, which were by the said act directed to be issued 
and delivered to the claimant for and on account of said claim, were never 
issued or delivered to the claimant, although the claimant, by its author- 
ized delegates or agents, made requisition and demand therefor from the 
Seeretary of the Treasnry, on the 4th day of April, 1861. 


XLII. 


Nineteenth article elaims. 


The report of Major Armstrong Finding l V a commissioner appointed 
by the War Department to make investigation as to the claims of Indians 
for reservations under the 19th article, shows there were seventeen hun- 
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dred and sixty-three Choctaw heads of families who had, during the year 
1830, from two to twelve acres of land in actual cultivation, with a dwell- 
ing-house thereon; but in granting reservations only three hundred and 
fifty of that class was recognized by the agents of the Government. 
By the decision of the agents of the Government seven hundred and 
is Hadi persons became entitled to land under the cultivation classes to 
an aggregate of one hundred and forty-eight thousand nine hundred and 
~ Cn heads of families who 


~— 

a 
ww 
~ 


sixty acres. ‘There were ninety-eight of 
een thousand five hundred and twenty 


were adjudged to be entitled to fift 

acres ot lands, who never roce Ive Ye a rest rvation ot lands or compensation 
for the same. There were forty-five of Choctaw heads of families who 
received said reservations and relinquished the same to the United States ; 


but the LJ nited States never paid to the said ( hoctaw heads ot families 


1 
anv considera tion tor sue sh re linguishm nts ihe said forty-five ¢ hoctaw 
heads of families who were ae d reservations, and relinquished the same 


to the United States, were entitled to six thousand four hundred acres of 
the land thus set apart and dedicated to the use specified in the said article 
There was reserved in said article one thousand two hundred and eights 
acres of land to Jo-ho-ke-tubbee, but the said land was never reserved or 
set apart by the United States for his benefit. The quantity of 
130 lands to which the said Choctaw heads of families and the said 
Jo-ho-ke-tubbee became entitled to by the adjudication of the agents 
of the United States and the reservation in said article to said Jo-ho-ke- 
tubbee, was twenty-three thousand two hundred acres, which, at the time 
they became entitled to the same, was worth the sum of $1.85 per acre. 


ALITII. 


On the 18th March, 1856, the memorial of the Choctaw Nation was re- 
ferred by the Senate to the Committee on Indian Affairs, and the said 
committee, on the 15th day of February, 1859, submitted to the Senate 
a report on said memorial, which is designated as Senate Report No. 374, 
Thirty-fitth Congress, second session. 


Conelusions of law. 


Upon the foregoing findings, the court decides that the claimant is en- 


titled to reeover— 

For elaims under the 14th article of the treaty of 1830.... $417, 656: 00 
For claims under the 19th article of the treaty of 1830 .... $42,920 00 
For land taken in fixing the boundary of the State of Ar- 


kansas and the Choctaw Nation ............sccceccscscoccsers $68,102 OO 

For transportation and subsistence under the treaty ot 
PINT a binidecv Xho aed ate ednewebdekeney cab CEE la $51,993 OO 
ane MANDI GI iso gh in Seencdsabad eddunccneuaunescphsaon $59. 149 32 
For guns, ammunition, &e ......... MAth ener aae wadinen cede .., $18,000 00 
5 XS ape ieaee We gE gaia aha Wpiadin oxtuashicke vache ome .. $658,120 32 


Defendants are natttled toa pay ayme seit on said amount. tin 


the act of 1861, of........ big aa tace ws wed Ws carpe te Nee eins dieters $250, 0002 OO 


ye 
o> z 


Leaving a balance due the claimants of................ $408, 120 
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13] X.— Opinion of the court. 


WELDON, J., delivered the opinion of the court. 


In this case the claimant seeks to enforce against the defendants a lia- 
bility growing out of certain treaties between the Choctaw Nation on one 
side and the United States on the other. The claim made by the petition, 
and sought to be maintained by the evidence,.in some of its particulars 
embraces a period much beyond the life of a generation; so that we are 
dealing with a subject-matter of dispute, historical in its character, involv- 
ing a very large sum of money, and comprehending in its decision varied 
principles of law. The necessities of the case as a judicial proceeding 
bring before the court the widest range of investigation. 

lor nearly a century the parties to this record have been in antagonism ; 
their very existence, geographically situated as they were, was an antago- 
nism. The fact that one is the representative of civilized and the other of 
semi-civilized life is an antagonism, and in the spirit of that antagonism 
they have met in council in the executive and legislative branches of the 
Government, and now, for the first time in the history of their differences, 
they meet in the forum of the judiciary. 

The ordinary jurisdiction of this court does not embrace the claim alle ced 
by the pleading, but by special act of Congress the jurisdiction is e nlarge id: 
and, as was said, it is a high compliment to this court that its ordinary 
jurisdiction is enlarged, and that a case so important in its legal principles 
and so large in amount should be submitted to the determination of this 
tribunal. 

We therefore approach the investigation and decision of the issues be- 
tween these parties with a just sense of the responsibility incurred, and a 
full appreciation of the delicate trust confided to us in dealing with princi- 
ples so vital in law, and interests so material to the rights of the litigants. 

The record is most voluminous, embracing in its scope more than 2,500 
printed pages of evidence, exhibits, and public documents ; but in the dis- 
charge of our duty to find the facts upon whi¢h to predicate our decision, 
and the appellate jurisdiction of the Supreme Court, we have eliminated 
what we regard as extraneous and immaterial, bringing the compass of the 
ease to such findings as will enable the appellate jurisdiction to understand 

the issues as developed by the proof, 
152 This case being in excess of the ordinary jurisdiction of the court, 
ve quote at length the act under which the claimant’s petition was 


AN ACT for the ascertainment of the amount due the Choctaw Nation. 


‘“ Whereas the Choctaw Nation, for itself and on behalf of individual 
members thereof, makes claim against the United States on account of va- 
rious treaty provisions which it is alleged have not been complied with : 
Therefore, 

“Be it enacted by the Senate and House of Representatives in Con- 
gress assembled, That the Court of Claims is hereby authorized to take 
jurisdiction of and try all questions of difference arising out of treaty 
ee ngrags with the Choctaw Nation, and to render judgment thereon ; 
power is hereby granted the said court to review the entire question of 
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I differences de novo, and it shall not be estopped by any action had or 
a award made by the Senate of the United States in pursuance of the treaty 
of eighteen hundred and fifty-five ; and the Attorney-General is hereby 
| directed to appear in behalf of the Government; and if said court. shall 
i a decide against the United States the Attorney-General shall, within thirty 
days from the rendition of judgment, appeal the cause to the Supreme 
Court of the United States; and from any judgment that may be ren- 
dered, the said Choctaw Nation may also appeal to said Supreme Court : 
Provided, The appeal of the said Choctaw Nation shall be taken within 
sixty days after the rendition of said judgment, and the said courts shall ) 
give such cause precedence. 
“Sec. 2. Said action shall be commenced by a petition stating the facts 
on which said nation claims to recover, and the amount of its claim ; and 
said petition may be verified by either of the authorized delegates of said 
nation as to the existence of such facts, and no other statements need be 
contained in said petition or verification. 
“ Approved March 3, 1881.” | 
In order to understand the synopsis which is given of the petition In 
this opinion, it 1s necessary in this connection to call attention to a treaty 
made in 1855 between the nation and the United States, and the action 
a of the Senate under and by virtue of the provisions of said treaty. So 
i much of it as it is necessary to consider at the present is as follows: 
ia ‘Whereas the political connection heretofore existing bet ween the Choc- 
taw and the Chickasaw tribes of Indians has given rise to unhappy and in- 
jurious dissensions and controversies among them, which render necessary 
a readjustment of their relations to each other and to the United States ; = 
‘ And whereas the United States desire that the Choctaw Indians shall 
3 relinguish all claim to any territory west of the one hundredth degree of 
i west longitude, and also to make provision for the permanent settlement 
i] within the Choctaw country of the Wichita and certain other bands of 
| Indians—for which purpose the Choctaws and Chickasaws are willing to 
lease, on reasonable terms, to the United States that portion of their com- 
mon territory which is west of the ninety-eighth degree of west longitude; 


| and whereas the Choctaws contend that by a just and fair construction of 
| i the treaty of September 27, 1830, they are of right entitled to the net 
| proceeds of the lands ceded by them to the United States under said treaty, 
He | and have proposed that the question of their right to the same, together 
it with the whole subject-matter of their unsettled claims, whether national 
| or individual, against the United States, arising under the various pro- 
Ht visions of the said treaty, shall be referred to the Senate of the United 
| States for final adjudication and adjustment ; 
| “ And whereas it is necessary for the simplification and better under- 
| standing of the relations between the United States and the Choctaw Na- 4 
: tion of Indians that all their subsisting treaty stipulations be embodied in ‘y 
: one comprehensive instrument.” je 
i Following said preamble, as articles of said treaty, are sections XI and 
iit XII, as follows : 
| “ARTICLE XI. The Government of the United States not being pre- 
4 pared to assent to the claim set up under the treaty of September 27, 1830, 
ii and so earnestly contended for by the Choctaws as a rule of settlement, 
in but justly appreciating the sacrifices, faithful services, and general good 
Lia 
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conduct of the Choctaw people, and being desirous that their rights and 
claims against the United States shall receive a just, fair, and liberal 
consideration, it is therefore stipulated that the following questions be 
submitted fon adjudication to the Senate of the United States : 

“ First. Whether the Choctaws are entitled to, or shall be allowed, the 
proceeds of the sale of the lands ceded by them to the United States by 
the treaty of September 27, 1830, deducting therefrom the cost of their 

survey and sale, and all just and proper e xpe ‘nditures and payments 
133 under the provisions of said treaty ; and if so, what price per acre 

shall be allowed to the Choctaws for the land remaining unsold, 
in order that a final settlement with them may be properly effected ; 01 

“Secondly. Whether the Choctaws shall be allowed a gross sum in 
further and full satisfaction of all their claims, national and individual, 
against the United States ; and, if so, how much ?” 

a x x x x rs x 


“ ARTICLE XII. In ease the Senate shall award to the Choctaws the net 
proceeds of the lands ceded as aforesaid, the same shall be received by them in 
full satisfaction of all their claims against the United States, whether na- 
tional or individual, arising under any former treaty ; and the Choctaws 
shall thereupon become liable and bound to pay all such individual claims 
as may be adjudged by the proper authorities of the tribe to be equitable 
and just, the settlement and payment to be made with the advice and un- 
der the direction of the United States agent for the tribe; and so much 
of the fund awarded by the Senate to the ¢ Choctaws as the proper authori- 
ties thereof shall ascertain and determine to be nec essary for the payment 
of the just liabilities of the tribe shall, on their requisition, be paid over 
to them by the United States; but should the Senate allow a gross sum 
in further and full satisfaction of all their claims, whether national or 
individual, against the United States, the same shall be accepted by the 
Choctaws, and they shall thereupon become liable for and bound to pay 
all the individual claims as aforesaid, it being expressly understood that 
the adjudication and decision of the Senate shall be final.” 

In pursuance of the submission under this treaty the Senate, on the 
9th day of March, 1859, passed and caused to be entered of record on its 


journals, as the result of its investigation, the following preamble and 


resolutions : 

“ Whereas the eleventh article of the treatv of June 22, 1855, with the 
Choctaw and Chickasaw Indians provides that the following questions be 
submitted for decision to the Seaate of the United States : 

“ First, whether the Choctaws are entitled to or shall be allowed the pro- 
ceeds of the s ale of the lands ceded by them to the United States by the treaty 
of September 27, 1830, deduc ting therefrom the costs of their survey and sale, 
and all just and proper expenditures and payments under the provisions 
of said treaty ; and, if so, what price per acre shall be allowed to the 
Choctaws for the lands remaining unsold, in order that a final settlement 
with them may be promptly effected ; or, 

“Secondly, whether the Choctaws shall be allowed a gross sum in fur- 
ther and full satisfaction of all their claims, national and individu: al, against 
the United States; and, if so, how much: 

“ Resolved, That the Choctaws be allowed the proceeds of the sale of 
such lands as have been sold by the United States on the first day of Jan- 
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uary last, deducting therefrom the costs of their survey and sale, and all 
proper expenditures and payments under said treaty, excluding the reser- 


vations allowed and secured, and estimating the scrip issued in lieu of 


reservations at the rate of $1.25 per acre; and, further, that they be also 
allowed twelve and a half cents per acre for the residue of said lands. 

= Re solved, That the secretary ot the Interior eause an account to be 
stated with the Choetaws, showing what amount is due them according to 
the above-preseribed principles of settlement. and report the same to ('on- 
g@ ress. 

It is alleged that tn pursuance of the award made by the Senate under 
the treaty ot 1855, the Secretary of the [nterior caused an account to be 
stated with the Choctaws showing $2,981,247.30 due them for lands sold 
under the treaty of September 27, 1830; and that such finding was by 


t 


the Secretary transmitted to Coneress in June, 1860. 


The principal treatv prior to that of 1855 was made on the 27th of 
y | 


September, 1830; and in order to understand the claim made by the peti- 
tion, it Is Necessary that we should refer, also, to some of the more sub- 
stantial provisions of that treaty, because on that as an alternative is based 
the right ro recover. 

[n the fourteenth article of said treaty it is provided : 

‘Each Choctaw head of a family being desirous to remain and become 
a citizen of the States shall be permitted to do so by signifying his inten- 
tion to the agent within six months from the ratification of this treaty, 
and he or she shall thereupon be entitled to a reservation of one section 
of six hundred and forty acres of land, to be bounded by sectional lines 
of survey; in like manner, shall be entitled to one-half that quantity for 

each unmarried child which is living with him over ten years 
134 of age, and a quarter section to such child as may be under ten 

years of age, to adjoin the location of the parent. If they reside 
upon said lands, intending to become citizens of the States, for five years 
after the ratification of this treaty, in that case a grant in fee-simple shall 
issue. Said reservation shall include the present improvement of the head 
of the family, or a portion of it. Persons who claim under this article 
shall not lose the privilege of a Choctaw citizen, but, if they ever remove, 
are not to be entitled to any portion of the Choctaw annuity.” 

[t is insistel thit.ander this and other provisions of the treaty of 1830, 
with what followed in the conduct of the Government and the dealings 
of the parties, there is a justification in law and in fact for all that was 
allowed the claimants by the Senate award of the 9th of March, 1859, 
and that said amount should be increased because of mistakes made against 
the Choctaws. 

Under the act giving this court jurisdiction, the counsel for the peti- 
tioner deemed it prudent to so allege its cause of action that while the 
claimant insisted upon the binding force and legal efficacy of the award 
of the Senate, if remitted to its original rights there could be a recovery 
under the legal claims of the Indians as they existed under the law and 
treaties prior to the making of the treaty of June, 1855. 

[n accordance with that theory of the petitioner’s rights, it is alleged 
“that if your petitioner, by electing to bring this suit under the above- 
named act of Congress, ought in equity to be held to have waived the 
finality and conclusiveness of the award of the Senate herein named (which 
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petitione r expressly denies), yet vour petitioner has not, by bringing this 
suit under said act or otherwise, waived the right aforesaid secured by: said 
covenant, in Article XI, to de mand that this court shall in this action, and 
as substituted in place of the Senate, adjust and by its decree secure to 
your petitioners the payment of the said claims and demands, taking into 
consideration all rights and equities growing out of all the dealings of the 
United States, as in this petition set forth, with said Choctaw Nation and 
the individuals thereof.” 

It is alleged that in pursuance of the rights guaranteed to individual 
Indians under the 14th section of the treaty of 1830, 1,585 heads of Choe- 
taw families signified their intention to remain on their lands in Missis- 
sippi and become citizens of the United States, and, although that number 
substantially complied with all the terms and requirements of said article, 
and became entitled to a grant in fee, as specified in said treaty, yet but 
1435 actually received from the United States lands as provided by the 
provisions of said 14th section. “at 

[t is further allewed that the lands to which heads of Choctaw families 
were entitled, but which by the wrong of the defendants they did not re- 
ceive, were sold by the United States, and were reasonably worth at the 
time of the sale the sum of $5 per acre. 

Following these averments of the petition, it is further stated that, hav- 
ing failed to secure to the claimants their rights under the 14th article of 
the treaty of 1830, on the 23d day of August, 1842, an act was passed by 
Congress to provide compensation for the bine of the lands under said 
treaty, by prov iding for the issue of scrip to those entitled to lands under 
the tre: aty of 1830, which : scrip so issued the Indians were to receive in 
full satisfaction for all rights secured to them by the treaty of said date. 
It is alleged that the agents of the United States, in the execution of the 
treaty of 1830, disregarded the letter and spirit of the 14th article and 
refused to permit the Indians to avail themselves of the benefit of the 
stipulations of the said article; and also that the rights secured to them 
under the act of 1842 were disregarded by the defendants in not deliv- 

ering to them the scrip as provided for by the terms of said act, 
135 but that, in consequence of the failure to deliver the same as pro- 

vided for by the terms of the third section of said act, the same was 
worthless in their hands and was, by the wrong of the defendants, sacri- 
ficed by them in selling it at a mere nominal value. 

Another cause of complaint, as averred by the petition, is a violation of 
the 19th article of the treaty of 1830. Said article is as follows : 

‘The following reservations are hereby admitted to Col. David Folsom, 
four sections, of which two shall include his present improvement and two 
may be located elsewhere on unoccupied unimproved lands, To I. Gar- 
land, Col. Robert Cole, Tippanahomer, John Pitechlynn, Charles Juzan, 
Johoke-betubbe, Eaychahobia, Ofehoma, two sections each, to.include their 
improvements, and to be bounded by sectional lines, and the same may be 
disposed of and sold, with the consent of the President. And that others 
not provided for may be provided for there shall be reserved as follows: 

“* First. One section to each head of a family, not exceeding forty in 
number, who during the present year may have hed j in actual. cultiv: ation, 
with a dwelling-house thereon, fifty acres or more. 

“ «Second. ‘Three quarter-sections, after the manner aforesaid, to each 
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head of a family, not exceeding four hundred and sixty, as shall have cul- 
tivated thirty acres, and less than fifty, to be bounded by quarter-section 
lines of survey, and to be contiguous and adjoining. 

“<Phird. One half-section, as aforesaid, to those who’shall have culti- 
vated from twenty to thirty acres, the number not to exceed four hundred. 

“* Fourth. A quarter-section, as aforesaid, to such as shall have culti- 
vated from twelve to twenty acres, the number not to exceed three hun- 
dred and fifty ; and one-half that quantity to such as shall have cultivated 
from two to twelve acres, the number also not to exceed three hundred and 
fifty persons. Each of said class of cases shall be subject to the limitations 
contained in the first class, and shall be so located as to include that part 
of the improvement which contains the dwelling-house. Ifa greater num- 


ber shall be found to be entitled to reservations under the several elasses of 


this article than is stipulated for under the limitation preseribed, then, and 
in that case, the chiefs, separately or together, shall determine the persons 
who shall be excluded in the respective districts. 


“<The several reservations secured under this article may be sold wich 
the consent of the President of the United States, but should any prefer 
it, or omit to take a reservation for the quantity he may be entitled to 
the United States will, on his removing, pay fifty cents an acre, after reach- 
ing their new homes, provided that before the first of January next they 
shall adduce to the agent or some other authorized person to be appointed, 
proof of his claim and the quantity of it.’ ” 

It is insisted that the legal effect of this provision of this article was to 
reserve from the grant 458,400 acres of land, that being the amount which 
the maximum reservation for the different classes of persons enumerated 
in the article would produce. But it is alleged in the petition that instead 
of there being an assignment to 1,600, as contemplated by the treaty, there 
was an assignment to only 731 persons, making in the aggregate 123,680 
acres instead of 458,400, as contemplated by the contract of the parties. 
The claimant insists that the difference between what it was entitled to re- 
ceive under said article, and what in fact it did receive, is a just and legal 
claim against the United States. 

It is also alleged that of the fifth class of said article, instead of being 


‘350 cultivators, as contemplated by said article, there was, in fact, 1,763 ; 


that while the aggregate reservation of 458,400 acres was sufficient, yet the 
classification had the effect, as construed by the United States, to deprive 
the nation of the rights which, by the terms, it still held in the reservations, 
and for this item it claims the sum of $408,720. 

The petition, as another and distinct cause of action, claims interest to 
the amount of $134,150 under the provisions of the act of March 3, 1845, 
making appropriation for the expense of the Indian department for the 
year ending June 30, 1846. It is alleged that the United States became 

and are responsible, under the provisions of said act, and up to the 
136 passage of the act of July, 1852, to pay the sum of $305,551 ; that 

the land to which the reservers mentioned in the act of 1845 were 
entitled to was 697,000 acres, making an aggregate sum at the computa- 
tion of the statute of $872,000. 

The third cause of action charged in the petition is based upon the pro- 
ceedings and award, as it is called, of the Senate, under the 11th and 12th 
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articles of the treaty of 1855. In this count of the petition it is alleged 
that the Senate, under the 11th and 12th articles of said treaty, adopted 
as a measure of compensation “just, fair, and liberal,” as it was empowered 
and authorized by the express covenant and stipulation of the last men- 
tioned treaty. 

The finding of the Senate is declared on aceording to its legal effeet ; 
alleging that certain mistakes and inaccuracies have been made which, if 
corrected, as they should be, in order to conform to the judgment of the 
Senate, would increase the allowance of the claimants much beyond the 
amount found by the report of the Secretary of the Interior, without im- 
pairing the legal integrity or conclusiveness of the judgment of the Senate. 

Connected with the latter allegation it is charged that the whole amount 
due the claimants for land sold, computed by the exact direction of the 
Senate award, is $8,415,418, as the net proceeds, from which deduct the 
amount of proper charges, $4,117,885, leaving a balance due the nation of 
$4,295,533. This amount was, as it is alleged, due at the time of the 
statement of the account by the Secretary at the time the report was made 
to Congress, as alleged in the petition. From that amount a deduction is 
allowed of $500,000, paid under the act of March, 1861, leaving a balance 
of $3,795,533, on which interest is claimed from the 9th of March, 1859, 
the date of the Senate award; and the further sum of $250,000 still due 
in bonds. The 27th specification of the petition alleges that there is now 
due the claimants the said sum of $3,795,533, with interest at 5 per cent., 
as the unpaid balance on the proper result as calculated by the award of 
the Senate. . 

The 28th specification alleges that by the undertaking of the United 
States, as expressed in the 15th article of the treaty of 1855, there was 
guaranteed to the Choctaw Nation the protection of the United States 
against domestic strife, invasion, and aggression; but that, in consequence 
of the inability of the United States to protect them,they became subjected 
to the jurisdiction and control of the so-called Confederacy, but that the 
United States, in 1866, reaffirmed its treaty obligations to them. 

It is claimed in the 29th specification of the petition that from July 1, 
1861, to July 1, 1866, there became due and payable to the claimants 
under various treaty stipulations made before July 1, 1861, the sum of 
$406,284.93, of which amount it is admitted the defendants have paid the 
sum of $346,835.61, leaving a balance due of $59,449.22, which sum, as 
it is alleged, the petitioner is entitled to recover, with the other amount 
demanded in the petition. 

The petition, in the conclusion of the formal and specific allegations, 
states three accounts between the parties, founded upon different theories 
of the claimant. First, the award of the Senate, as the amount was de- 
termined and reported, with such liabilities as have or:ginated since the- 
date of the finding; second, the award of the Senate corrected from such 
errors and inaccuracies as it is alleged were made in -ascertaining the 
amount due the claimant; and, third, the amount due the claimant in case 
the court ignores and disregards the award of the Senate, and the parties: 

are, remitted to such general rights’as they may have prior to the: 
137 treaty of 1855, and such other liabilities as may have accrued since 
that time, unaffected by the action of the Senate under the articles 
of said treaty, and, finally, that the United States be declared a trustee, 
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holding the lands ceded to it by the treaty of 1830 in trust for the Choc- 
taw Indians, and that an account be stated between the parties upon that 
theory of the relation between them. 

It is also alleged as a distinet claim against the United States that in 
the establishment of the boundary between the lands of the claimants and 
the defendants, to wit, the eastern boundary of the Choctaw Nation and 
the western line of the State of Arkansas, the line was erroneously sur- 
veyed by the agents of the United States, and that in consequence of the 
error in said line the said claimant lost to its territory a large amount, to 
wit, 136,204.02 acres. And for that appropriation of the a aforesaid 
the claimant demands in this proceeding the sum of $167,896.57. Other 
small claims are made by the petition, which it is not material * notice in 
this connection. 

To the case made by the petition the defendants have pleaded a gen- 
eral plea, denying all liability for any and all causes of action, and a 
special plea, alleging a release as to a portion of the claims embraced in 
this proceeding. 

As we enter upon the investigation of this cause we are confronted by 
the inquiry, What is the spirit of the law in which we shall adjudge the 
rights, duties, and obligations of the parties ? 

It is insisted by the claimant that in passing upon any and all ques- 
tions embraced in this record we must regard the defendants as occupying 
toward the claimant the delicate and responsible relation of guardian or 
trustee ; and notwithstanding the claimant has the capacity to treat with 
the defendants, it is yet untitled to the consideration and protection inci- 
dent to the relation of a ward of the Government. 

If it be true that the same rules of law prevail as in the determination 
of the trust and responsibility of guardian, in the ordinary relations of 
life, a much more stringent liability would arise against the defendants 
than if they are recognized as mere contracting parties, having no greater 
obligation than sue h as originate from the terms of their treaty or agree- 
ment. In reply to this theory, it is contended by the Government that 
the claimant comes into this court in the character of an ordinary suitor, 
having against it all the technical requires sents of its situation as an or- 
dinary litigant. 

Not only is the general law of the case a matter of very serious conten-- 
tion, but the statute giving this court jurisdiction is the subject of diverse 
and radically different construction. It 1s sought to be maintained by the 
petitioner that the action of the Senate, made in the submission of the 
treaty of 1855, has all the qualities of a common-law award, and is bind- 
ing on the defendants and this court, unless from the evidence it is shown 
that a mistake has been made in calculating the results of the judgment 
of the Senate, or a fraud has been committed against the rights of the 
United States by the act of the Senate; that the: abrogation of the decision 
of a competent tribunal is an act involving judicial power ; and if the law 
conferring jurisdiction was intended to have the effect of annulling the 
adjudication of the Senate, it would be theexercise of judicial functions on 
the part of the legislature, which would be in violation of the Constitution. 

Against this theory of the law, as deduced by the claimant’s construc- 
tion of the act of 1881, it is argued by the Assistant Attorney-General 
that by that act the award of the Senate is annulled and removed from 
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all consideration by this court ; that it is worthless for every pur- 
138 pose of adjudication ; that the field of dispute is now open as though 

the Senate had taken no action in the premises; and that the legal 
effect of the act of 1881 is to remit the parties to whatever rights they had 
up to and before the making of the treaty of 1855. These two conten- 
tions embrace the utmost limit of favorable construction dictated to each 
side by the highest and broadest interest of either party. 

The court is unable to agree with either extreme, and must, from the 
legal necessities of this case, assume an intermediate ground as the best 
theory, although such intermediate position may result in giving to one 
party the substantial advantages claimed by such party. 

The legal effect of the award was made the subject of interpretation In 
this court at the December term, 1884, in the decision of a demurrer inter- 
posed by the defendants to the petition at that term. (19 C.C., — .) 

The court, in disposing of the demurrer, in relation to the award of the 
Senate, said : 

“By agreement of the parties contained in the treaty this adjudication 
and decision was made final, and so was and is conclusive, unless the final- 
ity and conclusiveness have been set aside by the concurrence of both par- 
ties, since neither party alone could disturb it: 

‘Tn our opinion that has been done for the purposes of the present case. 
On one side Congress, representing the United States, passed the act of 
March 3, 1881, giving this court jurisdiction to try all questions of differ- 
ence arising out of treaty stipulations with the Choctaw Nation. * * = * 
On the other side, the claimant, by coming into court, submitting to its 


jurisdiction thus conferred, and filing a petition, has assented to the terms 


of the act throughout. The adjudication and decision of the Senate is, 
therefore, by the subsequent acts and agreements of the parties, not to be 
taken as final and conclusive in the trial of this ease. 

“Tt does not follow, however, that the action of the Senate will be wholly 
without force or effect under any circumstances of the case, that it cannot 
be given in evidence for any purpose, and that all reference to it in the 
petition must be disregarded and ruled out on demurrer. The act does 
not so provide. The jurisdiction conferred is general to try all questions 
of difference arising out of the treaty stipulations. Power is there granted 
to the court to review the entire question of differences de novo. One of 
the questions of difference may be whether the decision of the Senate was 
warranted by the facts. To review that question we must have the action 
of the Senate before us. wk te. | 

“ Either party may put in evidence that adjudication, and if not contro- 
verted it may present the principles, as far as it goes, upon which our final 
decision will rest: but if controverted, we shall consider whatever facts 
and arguments may be offered in relation thereto.” 

[t will be seen that the court, upon the preliminary question, purposely 


‘refrained from deciding the exact legal force and effect of the award, re- 


serving that question to the ultimate decision of the cause: but sufficient 
is indicated in the opinion to define and deve:ep the relation of the action 
of the Senate to the present proceeding. 

The effect of the act of 1881 was to remove from the jurisdiction and 
consideration of this court, as toward the adjudication of the Senate, the 
technical law of estoppel, and yet to preserve within the jurisdict on the 
decision of the Senate to be considered by the court as it might determine, 
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The language of the law is: ‘ Power is hereby granted to said court to 
review the entire question of differences de novo, and it shall not be es- 
topped by any action had or award made by the Senate of the United States 
in pursuance of the treaty of 1855.” 

While we have duly considered the very able arguments made and briefs 
filed by counsel for the claimant, and have examined all the authorities 
cited by them to sustain the decision of the Senate in the legal sanctity of 
a common law award; and while we find as facts that (Finding XX XV iT) 
the consideration of the Senate “ was full, fair, and impartial ; and that its 

adjudication as made under said article was not influenced or affected 
139 by, and was in no way or degree the result of, any fraud, corrup- 

tion, or partiality ; and there is no evidence tending to show that 
it was the result of surprise or mistake on the part of the Senate or any 
member thereof,” we must hold that under the peculiar provisions of the 
act giving us jurisdiction, as we have held in substance on the demurrer, 
that the sanctity of the adjudication of the Senate has been destroyed by 
the law of our jurisdiction; and that the parties are remitted to their legal 
rights, as they exist unaffected by the action of the Senate. It 1s not nec- 
essary to discuss and determine the legal effect of the adjudication of the 
Senate in the abstract ; the fact that the petitioner comes into this court 
affects its claim under the award with all the provisions of the act of the 
3d of March, 1881, without which it would have no standing in court ; 
and as to our powers and authority said act is the paramount law of this 
case, 

In the adjudication of this most extraordinary controversy we are not 
acting as an arbitration or commission, but as a court, having no policy 
to subserve, and no power to exercise beyond the domain marked by the 
letter and spirit of the law. 

The court, upon the question of the award in the decision of the demurrer, 
said : 

“Either party may put in evidence that adjudication, and if not con- 
troverted it may present the principles, as far as it goes, upon which our 
final decision will rest; but if controverted we shall consider whatever 
facts and arguments may be offered in relation thereto.” 

There is no claim upon the part of the Government that the Senate 
made a mistake in fact, on the theory which is assumed; nor is it  pre- 
tended that any motive other than the highest consideration of justice 
actuated that distinguished body in arriving at the conclusion it did, as 
shown by the findings; but that the legal right of the parties were mis- 
apprehended by the action of the Senate, and that in the exercise of its 
power under the treaty of 1855 it assumed functions of policy unauthorized 
by the rule of law which was to govern its adjudication by the submission 
under that treaty. 

It would have been a strange and melancholy reflection on our political 
condition, if any other position than that of the most respectful considera- 
tion of the purity and integrity of the Senate had been taken by the law 
officer of the Government, or shown by the findings of this court. No 
effort was made to attack the award upon any other ground than that it 
applied principles of political policy rather than rules of judicial justice in 
the decision of the controversy as required by the nature and character of 


the submission. 
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sut, in legal contemplation, the same Senate which made the award in 
favor of the claimant, and on which is predicated to a large extent the 
present action, In conjunction with the more popular branch of the Gov- 
ernment, has legislated for this court in the act of 1881 by providing— 

“That the Court of Claims is hereby authorized to take jurisdiction of 
and try all questions of difference arising out of treaty stipulations with 
the Choctaw Nation and render judgment therein. Power is hereby granted 
to said court to review the entire question of difference de novo; and it 
shall not be estopped by any action had or award made by the Senate of 
the United States in pursuance of the treaty of 1855.” 

[In view of the language of the act of 1881, in defining the powers of 
this court with reference to the action of the Senate, the most that can be 
said in favor of the award is that it may be considered by the court subject 
to such objections to it as may arise either from the facts found by the 
court or the law of the case, and that such facts and law are not affected 

to the prejudice of the defendants by the award. 
140 It is insisted by counsel for the claimant that the decision of 

the Senate cannot be disregarded by the court unless “it is proved 
to have been the offspring of fraud, corruption, or flagrant partiality ;” 
and many authorities, both of cases and distinguished authors, are cited 
in support of that proposition. We have not found any of the facts cited 
in the position of counsel against the award of the Senate; and in the 
absence of the peculiar provisions of the act of our jurisdiction we would 
yield a most cordial assent to the soundness of the proposition asserted by 
counsel. 

It is true that the treaty of 185 5, by the twelfth article, provides “it 
being expressly understood that the adjudic ‘ation and decision of the Senate 
shall be final;” but the act of 1881, which the claimants have acknowledged 
by bringing this suit, provides in e fect that the decision of the Senate may 
be disregarded by this court, and all questions of differences arising out 
of the treaty stipul: tions may be inquired into de novo. 

By the act of the claimant in coming into this jurisdiction under the 
law of 1881, the finality of the award under the treaty of 1855 became 
subordinated to the jurisdiction of this court, and opened the field of con- 
troversy anterior to the action of the Senate. This court, with reference 
to the award, is not sitting as a court of appellate jurisdiction, to pass 
simply upon technical and common-law objections to the decision of the 
Senate, but as a court of unlimited jurisdiction over all ere of dif- 
ference between the parties g erowing out of the treaty stipulations, 

Having determined the question of the legal character of the result of 
the adjudication of the Senate, it becomes material to inquire into the spirit 
of the law in which shall be adjudged and determined the rights of the 
parties independent of the action of that body. 

In the eleventh article of the treaty of 1855, in speaking of the Indians 
and the disposition of the United States towards them, it is provided “that 
their rights and claims against the United States sh: I] receive a just, fair, 
and liberal consideration,” and while in this proceeding we do not disre- 
gard the equitable claims of the Indians in so fir as they are supported 
by the law and reasonable inference, we have not been able to construe 
that provision of the treaty into the broad claim of right asserted by the 
contention of the claimant. 
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The words “claim” and “rights,” as used in the treaty, must necessarily 
mean to us such claim and such rights as are dependent upon a liberal con- 
struction of the Indians’ claim, founded upon law, aside from any policy 
which other Departments of the Government might have the power to 
exercise towards the claimant. We are not left to the broad field of 
“natural justice,” exercising a jurisdiction of discretion above and beyond 

he limit of legal right. (ne of the provisions of the treaty of 1830 is— 

“And further it is agreed that in the construction of this treaty when- 
ever well-founded doubt shall arise it shall be construed most favorably 
towards the Choctaws.” (Article 18th, 7 St. L., 338.) 

This exact form of expression is not found in the treaty of 1855, but 
its spirit is contained in the words ‘just, fair, and liberal.” 

Justice and fairness are presupposed in all judicial proceedings, as thence 
proceeds the sanctity of all law, and the binding force of all judgments. 
Without them the sessions of courts would be a legal mockery. The word 
“liberal” cannot enlarge the jurisdiction of this court in the recognition 
of claims unsupported by legal right, and the only efficacy which can be 
given to it is in the application of the spirit of the 18th article of the 

treaty of 1830. In the solution of questions of facts involving 
141 varied results, and in the construction of treaties, agreements, and 

statutes, we have endeavored to give to the claimant the benefit of 
a construction most favorable to it. 

The relation which the parties sustain toward each other has been the 
subject of no little discussion by counsel, as determining the rules of law 
applicable to a proper decision of the question at issue. It is claimed that 
this is a suit with a ward on one side and a guardian on the other ; and, 
although this is an action growing out of the provisions of agreements In 
the form of treaties, in legal essence it partakes of the character of a pro- 
ceeding to enforce a trust, and the obligations of a fiduciary relation. 

Many cases are cited by counsel for the claimant to sustain the theory 
that in this proceeding the Choctaw Nation, both in regard to its national 
rights and as the representative of individual rights, is to be regarded as 
a ward of the defendants. 

In the case of Worcester vs. State of Georgia, 6 Pet., 652, it is said 
“The language used in treaties. should never be construed to their prej- 
udice. It words be made use of which are susceptible of a more extended 
meaning than the plain import as connected with the tenor of the treaty, 
they should be construed as used in the latter sense. 

x * & * + * 

‘How the words of the treaty were understood by this unlettered peo- 
ple rather than in their critical meaning, should form the rule of construc- 
tion. The question may be asked, [s no distinction to be made between a 
civilized and savage people? Are our Indians to be placed upon a foot- 
ing with the nations of Europe with whom we have made treaties ? 

“The inquiry is not what station shall be given to the Indian tribes in 
this country, but what relation have they sustained to us since the com- 
mencement of our Government ? We have made treaties with them, and 
are those treaties to be disregarded on our part because they were entered 
into with an uncivilized people? Does this lessen the obligation of such 
treaties’ By entering into them have we not admitted the power of this 
people to bind themselves and impose obligations on us ? 
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So in 5 Wall., page 737: 

“Rules of interpretation favorable to the Indian tribes are to be adopted 
in construing our treaties with them. Hence a provision in an Indian 
treaty which exempts their lands from “ levy, sale, and forfeiture” is not, 
in the absence of an expression so to limit it, to be confined to a levy and 
sale under ordinary judicial proceedings only, but it is to be extended to 
levy and sale by county officers for non-payment of taxes.” 

By an examination of the reports of the Supreme Court trom its earliest 
decisions to the present time, the opinions in those two cases, the first by 
Chief Justice Marshall and the last by Justice Davis, afford the strongest 
expression of judicial interpretation in favor of the Indians, and they fall 
far short of holding that the rules of law as applicable to controversies 
between guardian and ward are to prevail in suits between the United 
States and the Indian tribes. 

The rules to bededuced from the sources of proper and authoritative in- 
formation in relation to the rights of the parties are that doubts are to 
be resolved in favor of the Indians ; that they are not to be prejudiced by 
mere technical construction and that words of doubtful import are to be 
taken most strongly against the United States. In the light of this law 
have we adjudged the rights of the claimants, both in the finding of facts 
and the application of legal principles in our conclusions of law. 

Having determined some of the general principles which are to control 
in this case, we now consider in detail the various claims made by the pe- 
tition and contended for from the evidence, irrespective of the award of 
the Senate. 

The findings are necessarily lengthy, made so by the absolute require- 

ments of the case, and from the very earnest contention of the 
J42 parties with reference to some points, which without such conten- 

tion would have been omitted. In finding one the negotiations which 
resulted in the treaty of 1830 are given for the reason that the Government 
insisted that the extent of the claim as to the number of claimants under 
the fourteenth article was much in excess of what they had a-right to de- 
mand under said article. And so with reference to the negotiation pre- 
ceeding the making of the treaty of 1855; those negotiations, became 
material as showing the character and extent of the unsettled claims con- 
templated by the treaty of 1855. The general rule is that all antecedent 
negotiations become merged in the treaty or agreement, but it may be 
important to show what was contemplated as a subject-matter in making 
the treaty of 1855. 

Passing beyond the award of the Senate, in substance the claims con- 
tended for in this proceeding are— 

Ist. The net proceeds of the sale of the lands ceded by the treaty of 
1830, after deducting the expenses incident to the survey and sale of the 
lands. 

2d. Claims of individual Choctaw heads of families who brought them- 
selves within the requirements of the fourteenth article, but were de- 
prived of their right by the fraud and wrong of the agents of the United 
States, under the treaty and act of 1842. 

3d. Claimants who failed to receive compensation under the nineteenth 
article of the treaty of 1830. 

4th. Compensation for land appropriated by the United States in the 
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establishment of the boundary between the Choctaw Nation and the State 
of Arkansas. 

5th. Arrearages of annuities. 

6th. The bonds which were to have been issued under the act of 1861. 
(12 Stat. at L., 238.) 

7th. Interest claim under the act of 1845. (5 Stat. at L., p. 777.) 

8th. Subsistence and removal claim under the sixteenth article of the 
treaty ; and compensation fora principal chief under the fifteenth article. 
9th. For guns, ammunition, &c., as provided for in the twentieth article 
of the treaty of 1830. 

We will consider them in the order stated. The net proceeds of the 
lands ceded by the treaty of 1830 was the principal claim made y the pe- 
titioner at the time it commenced the negotiations preparatory to the treaty 
of 1855; and this claim is based upon the character of the title which it 
held, as it is alleged, in the lands ceded by the treaty of 1830 and the pro- 
visions of the eighteenth article of said treaty, which are as follows: 

“The United States shall cause the lands hereby ceded to be surveyed, 
and surveyors may enter the Choctaw country for that purpose, conduct- 
ing themselves properly, and interrupting none of the Choctaw people. 
But no person is to be settled within the Choctaw Nation or the lands sold 
before the Choctaw removes ; and for the payment of the several amounts 
secured in this treaty the lands hereby ceded are to remain a fund pledged 
for that purpose until the debt shall be provided for and arranged. And, 
further, it is agreed that in the construction of this treaty, wherever well- 
founded doubt shall arise, it shall be construed most favorably toward the 
Choctaw.” 

By finding one, and the history of the removal of the Choctaw people 
from the State of Mississippi, it is very clear that the object the United 
States had in making the treaty of 1830 with the Choctaw was to get pos- 
session of that large district of country then owned by the Indians, for the 

purpose of occupation and settlement by the white people emigrat- 
143 ing to the State of Mississippi; and the question of price was im- 

material, so that the United States got possession of the country 
and secured to the Indians what it was believed would be a better location 
for them west of the Mississippi. The rights of the parties must be set- 
tled, not from the character of the title which the Indians held in the lands 
under the treaty of 1825, but from the terms used in the treaty of 1830, 
because in that, for the time being, became merged the obligation and 
rights of the parties. | 

The claim of the net proceeds was insisted upon, more on the ground of 
equitable right than strict legal requirement, at the time the treaty of 1855 
was made, and if it ean be sustained by the canon of construction recognized 
by the treaty of 1830, tiie claimant should recover upon that theory in this 
proceeding. 

The latter part of the eighteenth article provides : 

“ And for the payment of the several amounts secured in this treaty the 
lands hereby ceded are to remain a fund pledged for that purpose until the 
debt shall be provided for and arranged.” 

[t is insisted that a proper construction of this clause of the treaty is, 
that the debt mentioned is the sum due from the United States of the 
proceeds of the lands, after the deduction of such expenses as may have 
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been incident to the survey and sale of the lands. That the legal effect of 
the treaty of 1850 was to create the United States a trustee of the proceeds 
of the land, entitled to no other deductions than such expenses as may have 
been incurred in the execution of the trust, and such payments as have 
been made to the nation of the proceeds of the trust property. 

We have already held that the legal relation of trustee and ecestui que 
trust did not as a matter of law exist between the parties ; and unless 
the terms of the treaty of 1830 established that relation with reference to. 
the subject-matter of this claim, the petitioner must be held in this court as 
bound by the same rules of law as are incident to other litigants, subject 
to the exceptions heretofore suggested, 

In the exercise of the most liberal rules of construction and interpre- 
tation, we can find no authority in any article of the treaty of 1830 for 
giving to the claimants the net proceeds of the land ceded to the United 
States by that treaty; and while such a right, in all fairness, might have 
been provided for, we can recognize only those actually secured by the pro- 
visions of the treaty. The term “ debt,” as used in the eighteenth article, 
is an embodiment of the several amounts specifically secured in the treaty. 

Much discussion was had in the trial of this cause as to the proper con- 
struction of the treaty in relation to the claim of the petitioner under the 
fourteenth article of the treaty of 1830, the United States contending that 
the extent of the claimants as to number under that article, as shown by 
the findings, was a perversion of the purposes of the treaty, which purpose 
was to get possession of the territory and extinguish the substantial set- 
tlement of the Choctaw Nation as a people in the State of Mississippi. We 
hold that by the general provisions of the fourteenth article every Choctaw 
family that complied with the requirement of said article had the right to 
select and appropriate under said article ; and that such right did not de- 
pend upon the number applying, but upon the question whether each ap- 
plieant had the qualification prescribed by the treaty, and whether, within 
the time limited by law, such applicant complied with the prescribed con- 
ditions of the fourteenth article in such manner as was best calculated to 
enforce that right, on the part of the Indian, consistent with a reasonable 

protection tothe United States against fraud and imposition. 
144 We will now consider briefly the facts connected with the claim 
of the petitioner because of an alleged disregard of the fourteenth 
article of the treaty of 1830. Said treaty was made on the 27th of Sep- 
tember, 1830, and ratified by the United States on the 24th of February, 
1831, so that the limitation of six months within which claims were to be 
filed expired on the 24th of August. 

On May 21, 1831, the War Department (finding 2) gave instructions 
to the Indian agent in the State of Mississippi as to registration under 
said article. The tenth finding shows the manner in which the agent 
discharged the duty of the position, which was to make selections for 
heads of families, under the fourteenth article, under such reasonable rules 
and regulations as might protect the interest of both parties. 

[t is very clear that the purpose of the agent was to discourage the 
selections of lands under said article, and the policy of Indian emigra- 
tion, which was the great object of the treaty on the part of the United 
States, was maintained by the agent of the Government in the manner 
in which he executed the treaty in the matter of the fourteenth article. 


3 


AE PORE, se iain 
See ee Vik bichins it Bicep tie 


110 CHOCTAW NATION VS. U. S.: U. S. VS. CHOCTAW NATION. 


The agent’s office was not opened for business until the latter part of 
June, 1831; and when it was, his conduct was a practical disregard of 
the rights of the Indians. The six months closed on the 24th of Au- 
gust, in WwW hich, by the terms of the law, the parties were compelled to 
make their selections, and during that time sixty-nine heads of families 
had complied with the requirements of the treaty, as shown by the reg- 
istration returned to the War Department. If the law had been faith- 
fully executed we have no doubt a much larger number than that would 
have brought themselves within the requirements of the provisions of the 
treaty. 

[n June, 1833 (finding 5), Mr. Martin was appointed to make selec- 
tions of the lands granted under the fourteenth, fifteenth, and nineteenth 
articles, who was directed to be governed in his selections as to the four- 
teenth article by the registry returned by the former agent. 

The locating agent soon discovered that a wrong had been perpetrated 
by the selecting agent, and the result was that upon the suggestion of 
the fact to the Department, a register of the claims of persons who had 
been deprived of their rights in the registration was made, and in Decem- 
ber, 1854, the same was transmitted to the Secretary of War, showing a 
list of 580 persons who had made or attempted to make selections, but 
were not permitted to do so by the selecting agent (finding 7). 

The report of Mr. Martin brought to the attention of the Government 
at Washington the mode in which the treaty had been executed with 
reference to the reservees under the fourteenth article, and upon the basis 
of that information was passed the act of 1837 (5 Stat. L., 180), and the 
act of 1858. 

It is not necessary to state in detail the conduct of the agent Ward, 
as shown by the findings; it is sufficient to say that it was a practical 
disregard of the rights of a large body of the Indians, who as the heads 
of families, sought to communicate to the Government their selection of 
lands under the fourteenth article, which by the history of its adoption 
is shown to have been a substantial provision of the treaty in favor of 
the individual members of the Choctaw Nation. 

[n pursuance to the act of 1837, Messrs Vroom, Pray, and Murry were 
appointed commissioners (finding 9}, and were instructed by the Depart- 
ment at length on the subject of their duties. It will be seen by the 

ninth finding that the commission appointed under the act of 1837 
145 = and 1838 afforded every facility to the Indians to establish the fact 

that they had made or attempted to make known to the officers of 
the Government their intention to remain pursuant to their right, under 
the treaty, and if it is said that the first agent employed by the United 
States was hostile to the rights of the Indians, it must be said of the 
commissioners under the acts cf 1837 and 1838, consistent with a faith- 
ful discharge of their duty, they had toward the Indians the kindest 
feelings. 

The number of claimants before the board was 1,349; that number in- 
cluded 261 particularly reported while other claims were to be filed at the 
time of the adjournment of the board. The commission reported on 261 
cases ; 165 approved, 65 rejected, 26 recommended to the favorable con- 
sideration of Congress, and 5 unfinished (finding 10). 
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Following the commission of 1837 came the commission under the act 
of 1842 (5th Stat. L., p. 513). 

The commission — ae said act was instructed in its duties on 
the 24th of October, 1842, as will be seen by reference to Finding XI. 
Said act was intended to purstie and more fully execute the policy adopted 
by the acts of 1837 and 1838, as to claimants under the fcurteenth article; 
and by its provisions it embraced claims under the nineteenth article of the 
treaty. 

An examination of the findings in reference to the commissioners under 
the act of 1842 will show that, like the commission under the former acts, 
they had, consistent with the legal interest of the United States, a disposi- 
tion to deal with the claimants in the broadest spirit of liberality and fair- 
ness. They served no policy save the examination of claims according to 
rules best caleulated to ascertain the trath. 

kor some reason no claim was made as to reservees under the nineteenth 
article, and their examination was confined exclusively to claims under 
the fourteenth article. Thev were particularly instructed as to their duty, 
and every. facility was afforded to them to make a full, thorough, and im- 
partial investigation, through and by the best means of ascertaming the 
truth. 

On June 16, 1845, the commission, under the act of 1842, reported “ that 
all the papi: claims arising under the fourteenth: article of the treaty 
presented in correct form had been fully determined, some few cases not 
adjusted for want of legal requisites” (Finding XII). 

Findings show that the whole number of heads of families m: aking ap- 
plication for and receiving land was 143, by the registration of W ard, as 
amended by the addition of other names and the report of commissioners 
appointed under the act of 1842. The number who successfully estab- 
lished their right and who did not receive land out of the reservation was 
1,150, the number who failed was 292, making in the aggregate 1,585 
claimants. | 

The examination before the different commissions was in the form of a 


judicial investigation, the attorney of the United States often appearing ; 


and the claimants represented by agents and counsel presumed to be com- 
petent to defend every interest and to protect every right of the applicant. 
It is insisted that the act of 1842 imposes conditions not required by the 
treaty, and many authorities are cited to prove that it is not within the 
power of Congress to abridge or restrict a right to enjoy property guaran- 
teed or secured under treaty stipulations. We will consider that point in 

another connection. 
As incident to the result of the act of 1842, Congress passed the act of 
the 3d of March, 1845 (5 Stat. PS ae a providing that one-half 


146 ot the Scrip should not be delivered : but that the same should be 
funded at $1.25 an acre, to ing interest at 5 per cent.; and again, 
on the 21st of July, 1852, passed a n act (10 Stat. L., 19), providing for 


the payment of the amount funded be the act of 1845 upon the condition 
“that the final payment and satisfaction of said award shall be first rati- 
fied and approved as a final release of all claims of such parties under the 
fourteenth article of said treaty by the proper national authority of the 
Choctaw in such form as shall be prescribed by the Secretary of the In- 
terior.” 
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Under the provisions of the act of July 21, 1852, the Choctaw Nation 
received the sum of $872,000, being the amount of the land funded under 
the act of 1845, and executed by its) proper authority the instrument set 
forth in the findings. To the special plea of the Government, counting 
upon said instrument as a release, the claimant filed a lengthy replication, 
the substance of which is, that the release was not the voluntary act of the 
Choctaw Nation, nor of the heads of the families entitled to reservations 
under the fourteenth article of the treaty of 1830; that both before and 
after the law of 1852, and the execution of the release under it, the nation 
and the individuals affected by the wrong incident to the execution of the 
fourteenth article had asserted a claim to a compensation because of the 
violation of the rights of the Indians under said article. 

Considered as a mere pleading it legally asserts that the matters set 
forth in the special plea are no bar, because in law they were not the 
voluntary acts of the claimant. 

The replication does not assume to fulfill the requirements in every 
particular of a replication of duress, as required at common law, but in- 
terposes as it is claimed against the plea, such general allegation of fact as 
in this case, because of its legal peculiarities, destroys the legal effect of 
the plea. 

Having stated briefly as possible the leading facts of the record bearing 
upon the individual claims under the fourteenth artic ‘le, it remains for us, 
by the applic ation of what we regard as legal principles, to determine the 
claim of the petitioner upon that branch of the case. If the rights of the 
parties and those whose claims were allowed existed in fact and law as 
they did upon the expiration of the agency of Ward, if the individuals 
had disregarded the propositions of adjustment contained in the several 
acts passed by Congress to ascertain the extent of their rights, if no in- 
terest had been accepted, if no money had been received in payment of a 
perpetual annuity, which was the result of the fund arising from the pro- 
ceeds of the lands accruing under the treaty of 1830, the situation of the 
ease would, in law, be radic ally different ; and the question Is, can we dis- 
regard what has been done by the parties since the close of the six months’ 
limitation under the treaty, allow what the heads of families would be en- 
titled to, according to its then value, deducting what has been paid by the 
defendants ? 

If this were a proceeding between parties having nothing but the rights: 
of individuals in a court of common law jurisdiction, there would be no 
serious questions for solution ; but it is argued that the peculiar relations 
of the parties create new and ereater obligations, and upon that theory 
the replication to the special ple: ais framed without the ordinary require- 
ment of the allegation of such facts as would constitute legal duress. 
We have already indicated the general principles of law with reference to 
the parties, that they are in this jurisdiction as ordinary litigants with 
rules of interpretation and construction in favor of the claimant. 

There is nothing in the record to show what ageney, if any, the 

147 Choctaw Nation had in the passage of the different laws from 1837 
to 1852; but it does appear that through agents and attorneys, par- 

ties accepted such recognition of alleged rights as Congress saw fit to give 
them in the various laws passed upon the subject-matter of their claims 
under the treaty of 1830. As has been said, the character of the investi- 
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gation under the various acts, was similar to a judicial investigation, each 
claimant appearing not in the weakness of his ignorance, but represented 
by agents and counsel competent to defend every right incident to the ap- 
plicant under the laws of the United States. The findings show that un- 
der the act of 1842 the commission remained in session long enough to 
dispose of the business contemplated by.the purpose of the act, and those 
who applied under the act of 1842, and suecessfully sustained their claim, 
either got the land they were entitled to or received scrip in lieu of such 
reservations, and participated in the fund of the act of 1845. 

But it is insisted that the leval effect of the proceedings under the act 
of 1842, and the release executed on the 6th day of November, 1852, have 
been annulled by the provisions of the treaty of 1855. 

There is no express waiver in said treaty of the proceedings under the 
act of July, 1852, and the provisions of that treaty proposing a settle- 
ment by the arbitration of the Senate does not necessarily destroy the 
legal effect of any act of the parties, and the only thing which in our in- 
quiry, as it may be de novo, that is affected by direct law is the award of 
the Senate. | 

[t is said that a defense under the release is repugnant to the provisions 
of the treaty of 1855, because such a defense would be abhorrent te the 
spirit of fairness and liberality expressed by the terms of the eleventh ar- 
ticle of the treaty of 1855. 

We have already discussed at some length the judicial force of these 
words in the present suit, and it is unnecessary to enlarge upon what we 
have in another connection said upon that subject. The recognition of the 
legal effect of what the claimant did under act of July, 1852, does not vio- 
late the justice, fairness, and liberality of the treaty of 1855, unless the 
parties intended to supersede the legal effect of that act. 

The release under the act of 1852 was executed by the proper authori- 
ties of the Choctaw Nation, and the findings do not show that in accept- 
ing the payment of -the $872,000 such authorities in any way were in- 
duced to accept the same by any misrepresentation or illegal procurement 
of the defendants. It may have been that the necessities of the nation 
made it almost imperative that the appropriation of the defendants should 
be accepted ; but the condition and necessities of the parties have never 
been held sufficient in law to annul and abrogate their agreements. (French 
vs. Shoemaker, 14 Wall., 314.) The payment of the $872,000 was to be 
made on the condition that the nation execute a release for claims under 
the fourteenth article, those claims being the original consideration of the 
agreement to pay in the form of an annuity, and if the nation did not de- 
sire the payment of the annuity itself it should have refused to accept the 
same on the conditions provided for by the act of 1852. 

The same authority that made the treaty of 1850, and all other treaties 
commencing in 1782, and which, under the provisions of the act of {881, 
brings this suit executed and delivered through its legally constituted au- 
thorities the release of November 6, 1852; and if that instrument, with 
what preceded it in the history of the parties thereto in relation to the same 

subject-matter, is to be disregarded it must be so announced by a 
148 ~— distinct act of legislation. It is not for courts to diseuss and de- 

termine questions of policy, they have none, and the best and high- 
est function they perform is to apply the law as it may exist. 


(11845 8 


RRB 


Bi 
4 u 
2% 
a3 


SS 


114 CHOCTAW NATION VS. U. Si: U. S. VS. CHOCTAW NATION. 


[f by reasonable intendment we could assume that the treaty of 1855 
destroyed in law the legal effect of what the parties did under the various 
acts of Congress, we would not hesitate to open the whole question of the 
liability of the Government, because of the manner of the execution of 
that portion of the treaty of 1830 which provided for individual Indians : 
and were it not for the effect in law of what the parties did in relation to 
grievances of that character the result of this cause might be very different. 

In this proceeding the claimant asserts no other rights than those de- 
pendent upon contract relations, and if any other were asserted the theory 
of such claim would be in direct conflict with the letter of our jurisdiction, 
because we are restricted to questions of differences arising out of ‘ treaty 
stipulations.” We miust consider the legal status of the parties as We find 
it by the force and effect of what they did. The aceeptance of the annuity 
under the act of July 21, 1852, and the execution of the <astrument set 
forth in the twenty-third finding, are the acts of the constituted authorities 
of the Choctaw Nation, and we find no warrant in anything said in the 
treaty of 1855, or in the law of our jurisdiction, to justify us in disregard- 
ing the legal effect of that instrument. 

lL’nder the act of 1842 there was issued to the 1,150 families whose 
claims were favorably reported by the commission, scrip aggregating 
700.000 acres of land, which was, as it is alleged, a sacrifice by the Indians, 
because the same was not delivered to them at a place where it could be 
used, and that in consequence of the mode of delivery the reservees realized 
only the sum of $118,400, which being added to the $872,000 funded under 
the act of 1845, made the amount received $980,400. It is insisted by the 
claimant that in consequence of the refusal of the Government to deliver 
the scrip in the State of Mississippi the reservees were deprived of benefits 
of an opportunity to sell the same and were compelled to dispose of it at 
a nominal price. 

The statute of 1842 provided that the serip should.be delivered under 
the direction of the Secretary of War, through such agent as he might select ; 
not more than one-half of the scrip to be delivered until the removal of 
the Indian to the Choctaw verritory west of the Mississippi River. 

The Secretary of War declined to issue any portion of the serip until 
the removal of the reservee, and because of such refusal the claimant 
alleges that the interest of the Indian was sacrificed—the serip becoming 
comparatively worthless. ‘he findings do not show that at the place 
where the scrip might have been delivered there was a market differing 
in any substantial particular from the Choctaw country. This demand 
being connected with the fourteenth article claim, according to the effect 
oven to the statute of LS52., and the release executed by the claimant, be- 


came merged in the adjustment represented by the instrument executed 
on the 6th of November, 1852. 

Many rights of the Indians can be considered under the treaty of 1855 
by giving to the release of November, 1852, the full force claimed for it 
by the Government, and its recognition does not defeat the purpose of the 
treaty. 

The Supreme Court has held that the United States, by subjecting 
themselves to the jurisdiction of this court, became subject to the same 

rules of responsibility as incident to an individual, and it may 
149 be said that they are entitled to the corresponding barriers of pro- 
tection. (Lhe Floyd Acceptances, 7 Wall., 666.) | 
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But while we concede to the release the legal effect of discharging the 
liabilitv of the Government as to a class of claimants under the 14th 
article we are not disposed to extend it by implication or construction. 
The Government is entitled to rights under it only in so far as by its let- 
ter and purpose it bars the claims of the Indians. The fund provided by 
the act of 1845 represented the individual claimants who had successfully 
maintained their rights to reservations before the commission provided by 
the act of 1842. ‘Those whose claims were rejected never became recipi- 
ents of the fund provided by the annnity of 1845, and in dealing with 
that fund, after’ its creation, the Choctaw Nation represented only the 
1,150 families whose reservations became a part of the $872,000; the 
legal effect of the act of July 21, 1852, and the release executed in pur- 
suance to its provisions, was to settle claims and rights incident to those 
who were represented in that fund. The act recites that “the Secretary 
of the Interior be, and he is hereby, directed to pay said claimants the 
amount of principal awarded in each case, respectively.;” and the release 
concludes, ‘as a final release of the claim of such parties.” 

The 13th finding shows that the commissioners appointed under the 
act of 1842 rejected 292 claims; and it is insisted that these rejections 
were in consequence of the condition imposed by the third section of the 
act of 1842, in requiring the claimant to show thaton the 27th of Sep- 
tember, 1830, he had an improvement “in the then Choctaw country, 
and that having and owning an improvement at the place and time afore- 
said, did reside on the identical improvement or a part of it for the term 
of five years continuously.” One of the questions of fact connected with 
the ajdustment of the findings was to determine from the evidence the 
probable number who were rejected by the board in consequence of the 
conditions preseribed by the act of 1842. We have, as is shown in the 
latter part of finding thirteenth, determined that the heads of families 
rejected by the conditions of the act of 1842 would aggregate 225,760 
acres, : 

The fourteenth section of the treaty of 1830 gave to each Choctaw 
head of a family the right to a reservation upon complying with cer- 
tain conditions ; upon such compliance his right to a reservation was com- 
plete; and we do not find, among those conditions, the obligation of hav- 
ing an improvement on the selected reservation before the 27th day of 
September, 1830. 

That portion of the treaty which was simply directory as to the mode 
in which the location of the reservation might be made, with reference to 
the improvement, became, by the requirement of the act of 1842, a con- 
dition precedent to the right of reservation, and imposed upon the Indian 
obligations bevond the requirement of the treaty. 

The authorities are many that the terms of a treaty cannot be changed © 
or affected by the act of one party to the prejudice of the other, and nn- 
less the fact that the Indians, whose applications were rejected by the board, 
consented to the impositions of new conditions, they have a present right 
to insist, through the claimant, upon the letter of the treaty. (Mitchell 
et al. vs. United States, 9 Pet., 711, 749, 755; United States vs. Brooks, 
10th Howard, 460: Crews vs. Bureham, 1 Black, 356; Eastern Band of 
Cherokees, 20 C, Cls., p. 449.) / 

The facts do not show that, as to the rejected claimants, the nation rec- 
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ognized in any way in its capacity as a nation the proceedings 
i 150 under the act of 1842, and it was only by the individual acts of 
q the Indians that an investigation was m: ade before either commis- 
sion. 

It is insisted that by the presentation of claims uader the act of 1842, 
even though it did impose conditions not authorized or required by the 
treaty, the rights of the rejected reservees became forfeited, and that they 
are estopped by the finding of the board. 

The law does not favor estoppels, forfeitures, and penalties, and will 
not recognize or enforce them unless in clear and unquestionable cases. 
Estoppe Js are not favored defenses when the technicality cannot be subor- 
dinated to its equity. (Andrews vs. Lyons, 11 Allen, 549; ns 
vs. Depew, 28 Barbour, 44; Waters appealed, 35 Penn. St., 523; Bab- 
cock vs. Pary, 8 Ohio St., 270; State vs. Pepper, 31 Ind., 78.) 

The parties to the treaty of 1830 are so different in their character that 

what may be expected of one in the protection and recognition of its rights 
may not be demanded of the other. The commission of 1842 was the 
only way the Indian could reach the Government for a recognition of his 
} | rights as a reservee, and he had to take such terms as to the mode of his 
appeal as was given to him for the time being. 
The board decided as to persons not having an improvement and resi- 
dence according to the requirements of the act of 1842, there was no 
remedy in that act,and the legal effect of such finding was to leave to the 
: Indian such rights as he may have had under the treaty of 1830. The 
i board of 1842 had no right to precise a claim unless it had the super- 
a added condition of the 3d section of the law of 1842, so that a party might 
. have had all the qualifications anu by the treaty and yet be without 
1 remedy within the jurisdiction of the board of 1842. Congress said by 
the terms of the law, We will have considered only those cases of Choctaw 
heads of families who had, at the date of the treaty an improvement on 
the reservation, and who continuously resided on the same five years after 
the 24th of February, 1831. 

It is not necessary to discuss any other condition of the act of 1842, for 
the reason that if it be true in law, as we have assumed, that the require- 
ment of improvement imposes limitation of rights not authorized by the 
treaty, and that a submission ‘under said act did not bind the individual 
| Indian whose claim was rejected, the other conditions become immaterial 
| for the purpose of the argument. The act of 1842 required a continuous 
| residence on the improvement of the reservee for five years, from the 27th 

of September, 1830; and without that continued residence the board was 
required to reject the claim. A residence of five years was not a condition 
precedent to the right of reservation, and only changed the character of 
the grant into the highest possible estate which can be held in lands; but 
before that estate attached to the reservee he had the right of possession 
and perpetual enjoinment. Besides his very failure to reside may have 
been the fault of the Government to protect him according to the require- 
ments of the treaty. Upon the facts found by the court on this branch 
| of the claim the reservees, whose rights were defeated by the provisions of 
| : the act of 1842, were entitled to 225,760 acres of land which, at the time 
| their right, was worth the sum of $417,656. 
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We will now consider the claim of the petitioner under the nineteenth 
article of the treaty of 1830. 

By that article certain reservations are made to individuals, eo nomine, 
and to four distinct classes of persons, the classification of a person de- 
pending on the amount of land in cultivation at the time of the treaty. 

Although by the act of 1842 the commission had full power to 
15] adjudicate the rights of parties under this article, no claims were 
presented to the commission, and in the absence of such presenta- 

tion it may be presumed but few existed. 

In April, 1831, Major Armstrong was appointed by the Department to 
make adjustment of claims under article 19, and his report will be found 
in full in the fourth finding. By reference to that report, it will be seen, 
that while some of the classes provided for by the treaty, were less in 
number, some of the smaller classes were largely in excess of the number 
provided for by the article. | 

It is insisted that the legal effect of this provision of the treaty was 
to reserve from the grant 458,400 acres of land, that being the amount 
the maximum reservation for the different classes of persons enumerated 
in the article would produce. It is alleged, that instead of there being 
an assignment for 1,600, as contemplated by the amount of land reserved, 
there was in fact, an assignment to only 731 persons, making, in the ag- 
gregate, 123,680 acres, instead of 458,400. 

The report of Major Armstrong shows that only 731 persons were al- 
lowed land under said grant, amounting in the aggregate to 123,680 acres; 
and the question of law arising on this state of facts is, was it a grant by 
the defendants or a reservation by the petitioner, of so many acres of 
land in the aggregate, determined by the highest possible maximum, or 
does the right, simply inure to classes of persons limited in number in 
ach class ? 

[s it a reservation in quantity, absolutely fixed in extent by the terms 
of the treaty, or a dedication of a certain amount of land to a specific 
class of persons, to be used or enjoyed upon the condition that each class 
has the maximum specifically designated by the terms of the reservation ? 
If the former, the claim of the petitioner is a legal one; if the latter, 
then no legal right attaches because of the failure of the larger class of 
claims and an excess of the smaller. 

The reservations of the 19th article are either to a specific individual 
ora class, and the classes are limited to a specific number, not to exceed 
that number. 

Each classification was a reservation, to a number of persons not to 
exceed a certain number; and in case there was an excess in number in 
any given class, then, by the terms of the article, it was made the duty of 
the chiefs to determine the persons who should be excluded, and no pro- 
vision is made for a deficiency in any given class. 

The parties failed to provide for what claimant now Insists on by way 
of construction—an application of the surplus of a class not having the 
number, to a class having a greater number than provided for by the 
treaty. Is this not a reservation to persons having a certain qualification 
not to exceed a certain number, and in no event to be beyond the actual 
number belonging to each class? Is not the class persons limited by the 
number of their class, as specified in the treaty, as effectually as are spe- 


118  cCHOCTAW NATION VS. U. S.; U. 8S. VS. CHOCTAW NATION. 


cific persons limited by the names of the persons specifically named in the 
treaty ? 

The 19th article says, “the following reservations are hereby admitted,” 
and then follows the specific specifications numerically stated. Was it nat 
a grant of land more or less as the measure of its requirement was deter- 
mined by the number of persons having certain qui alifications not to ex- 
ceed in any event a certain number ? In the examination of that portion 
of the treaty providing for these reservations, we do not find words of 
doubtful import or clauses of uncertain construction, and hence we are 

not permitted to apply the latter clause of the 18th article giving 
152 =the court the right to construe most favorably “ well-founded 

doubt” in favor of the Choctaws. In the opinion of the court, 
the measure of the petitioner’s claim on this article is determined by per- 
sons and not by quantity. 

[t is insisted by the Government that all claim under this article is 
barred by the statute giving the claimants a right to present their griev- 
ances, but it is a sufficient reply to that position to say that no claims were 
presented under said article. 

By reference to finding 42, it will be seen that the agent of the Govern- 
ment decided that seven. hundred and thirty-one persons became entitled 
to land under the cultivation classes to an averegate of 158,960 acres ; but 
that ninety-eight of those persons never rece ‘ived any location of lands or 
compensation therefor; that they were entitled to 15,520 acres ; that forty- 
five other persons relinquished their right to the United States, but re- 
ceived no compensation for such relinquishment, and that such persons 
were entitled to 6,400 acres; that one individual was entitled under said 
article to two sections of land, and that he never received the same. 

The aggregate of these reservations Is 23,200 acres ; as to these claims, 
there has been no adjudication or settlement, and as the claimant in this 
proceeding represents both national and individual claims, it 1s entitled to 
recover the sum of $42,920 on that item of the claim. We distinguish 
these claims from those under the 14th for reasons stated in the opinion 
in the discussion of that item. 

The next matter to be considered in the order named is compensation 
for land alleged to have been appropriated by the United States in the lo- 
cation of the boundary between the lands of the claimant and those of the 
defendants. 

The first article of the treaty of 1855, fixing more definitely the bound- 
ary of the territory ceded by the treaty of 1830, provides as to said bound- 
ary as follows: 

“ Beginning at a point on the Arkansas River one hundred paces east 
of old Fort Smith, where the western boundary line of the State of Kansas 
crosses said river, and running thence due south to Red River; thence up 
Red River to the point where the meridian of one hundred degrees west 
longitude crosses the same, thence north along said meridian to the main 
Canadian River, thence down said river to its junction with the Arkansas 
River, thence down said river to the place of beginning.” 

[t is alleged that the United States in fixing the boundary between the 
east line of the land of the claimant and the western line of the State of 
Arkansas did not establish the same according to the requirements of the 
treaty of 1855; but upon the contrary did so establish it as to encroach on 
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the territory of the petitioner ; that the amount lost to the claimant by such 
encroachment is 136,204.02 acres; that by the act of 1875 the said land 
became a part of the public domain of the United States without the eon- 
sent of the petitioner, and the claimant demands from the United States, 
because of such illegal appropriation, the sum of $167,896.57, placing the 
value of the lands at $1.25. 

[t is contended by the United States that this demand, if valid, does 
not grow out of treaty stipulations but is founded onthe act of 1875, and 
therefore the court has no jurisdiction tO try that difference 1n this Case, 

The boundary of the lands of the claimant was fixed by the treaty of 
1855, as well as other treaties, such boundary became as to it a claim 
founded on treaty stipulation, and it had a right to have such lands as 
were designated as forming a.part of the territory ceded to it by treaty 
protected from the use and appropriation of the United States. | : 

Kinding 31 shows that the Government made a mistake in the 

153 location of the boundary, substantially as alleged in the petition, 

that of the amount embraced in the territory appropriated by the 

United States, because of such mistake 21,211.33 acres have been sold, 

realizing the sam of $23,930.61, that there have been otherwise disposed 

of 35,428.56 acres, leaving 79,564.13 acres still in the possession apd owner- 
ship of the ¢ rovernment, which is subject to purchase at S1.25 an aere. 

Krom the best evidence before us we have found the value of the lands 
to be $68,102. By the act of 1875 (18 Stat. at L., p. 476) the line errone- 
ously surveyed was fixed as the permanent boundary of the State of Ar- 
kansas and the Indian country ; by force of the act, land belonging to 
the claimant was taken for the use and benefit of the defendants; and as 
the right to the land is based upon treaty stipulation the claim falls within 
the scope and purpose of: this litigation, notwithstanding the earnest con- 
tention of the United States that the claim grows out of and is wholly de- 
pendent upon the statute of 1875. 

The. record shows not only an appropriation in fact of a large part of 
the land, but in law there is an appropriation of the whole by the legal 
establishment of the boundary as provided for in the statute. Upon 
that item of the claim the petitioner is entitled to recover the sum of 
S68 102. 

In the twenty-ninth specification of the petition it is alleged that be- 
tween July 1, 1861, and July 1, 1866, thee became and was due the claim-_ 
ant from the United States under treaty stipulations made previous to 
said July 1, 1861, the sum of $406,284.93, and that of said amount the 
United States hada right to retain the sum of $346,835.61, leaving a 
balanee due of $59,449.32: but it was eontended by the United States 
that the said sum of $496,284.93 had been paid for the use and benefit 
of the claimant during the war, to individual members of the Choctaw 
Nation, who adhered to the Goverment, and refused to join the Southern 
Contederaey. The right to pay those adhering is conceded by the claim- 
ants by the allegations of its petition, and the only question of contention 


is, how much has been paid. 

By reference to the thirty-fourth finding it will be seen that the court 
has found the allegations of the petition to be true, both as to the amount 
accruing to the claimant under treaty stipulations, and the amount paid by 
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cific persons limited by the names of the persons specifically named in the 
treaty ? 

The 19th article says, “the following reservations are hereby admitted,” 
and then follows the specific specifications numerically stated. Was it not 
a grant of Jand more or less as the measure of its requirement was deter- 
mined by the number of persons having certain qualifications not to ex- 
ceed in any event a certain number? In the examination of that portion 
of the treaty providing for these reservations, we do not find words of 
doubtful import or clauses of uncertain construction, and hence we are 

not permitted to apply the latter clause of the 18th article giving 
152 =the court the right to construe most favorably “ well-founded 

doubt” in favor of the Choctaws. In the opinion of the court, 
the measure of the petitioner’s claim on this article 1s determined by per- 
sons and not by quantity. 

[t is insisted by the Government that all claim under this article is 
barred by the statute giving the claimants a right to present their griev- 
ances, but it is a sufficient reply to that position to say that no claims were 
presented under said article. 

By reference to finding 42, it will be seen that the agent of the Govern- 
ment decided that seven. hundred and thirty-one persons became entitled 
to land under the cultivation classes to an aggregate of 158,960 acres ; but 
that ninety-eight of those persons never received any location of lands or 
compensation therefor; that they were entitled to 15,520 acres ; that forty- 
five other persons relinquished heir right to the U nited States, but re- 
ceived no compensation for such relinquishment, and that such persons 
were entitled to 6,400 acres: that one individual was entitled under said 
article to two sections of land, and that he never received the same. 

The aggregate of these reservations is 23,200 acres ; as to these claims, 
there has been no adjudication or settlement, and as the claimant in this 
proceeding represents both national and individual claims, it is entitled to 
recover the sum of $42,920 on that item of the claim. We distinguish 
these claims from those under the 14th for reasons stated in the opinion 
in the discussion of that item. 

The next matter to be considered in the order named is compensation 
for land alleged to have been appropriated by the United States in the lo- 
cation of the “bound: ary between the lands of the claimant and those of the 
defendants. | 

The first article of the treaty of 1855, fixing more definitely the bound- 
ary of the territory ceded by the treaty of 1830, provides as to said bound- 
ary as follows: 

« Be eginning at a point on the Arkansas River one hundred paces east 
of old Fort Smith, where the western boundary line of the State of Kansas 
crosses said river, ue running thence due south to Red River; thence up 
Red River to the point where the meridian of one hundred degrees west 
longitude crosses the same, thence north along said meridian to the main 
Canadian River, thence down said river to its junction with the Arkansas 
River, thence down said river to the place of beginning.” 

It is alleged that the United States in fixing the boundary between the 
east line of the land of the claimant and the western line of the State of 
Arkansas did not establish the same according to the requirements of the 
treaty of 1855; but upon the contrary did so establish it as to encroach on 
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the te:ritory of the petitioner ; that the amount lost to the claimant by such 
encroachment is 136,204.02 acres; that by the act of 1875 the said land 
became a part of the public domain of the United States without the eon- 
sent of the petitioner, and the claimant demands from the United States, 
because of such illegal appropriation, the sum of $167,896.57, placing the 
value ot the lands at S1.25 

[t is contended by the United States that this demand, if valid, does 
not grow out of treaty stipulations but is founded on the act of 1875, and 
therefore the court has no jurisdiction to try that difference in this ea 

The boundary of the lands of the claimant was fixed by the treaty al 
1855, as wel! as other treaties, such boundary beeame as to it a claim 
founded on treaty stipulation, and it had a right to have er lands as 
were designated as forming a part of the territory ceded to it by treaty 
protected from the use and appropriation of the United States. 

Finding 31 shows that the Government made a mistake in the 
155 = location of the boundary, substantially as alleged in the petition, 
that of the amount embraced in the territory appropriated by the 
United States, because of such mist ake 21,211.35 acres have been sol I, 
realizing the sum of sie taste 61, that there have been othe rw Ise dispos oat 
of 35,428.56 acres, leaving 79,56 I. 13 acresstill in the possession and owner- 
ship of the Government, whi h is subject to purchase at $1.25 an acre. 

‘rom the best evidence before us we have found the value of the lands 
to be $68,102. By the act of 1875 (18 Stat. at L., p. 476) the line errone- 
ously surveyed was fixed as the permanent boundary of the State of Ar- 
kansas and the Indian country ; by force of the act, land belonging to 
the claimant was taken for the use and benefit of the defendants; and as 
the right to the land is based upon treaty stipulation the claim falls within 
the scope and purpose of this litigation, notwithstanding the earnest con- 
tention of the United States that the claim grows out of and is wholly de- 
pendent upon the statute of 1875. | 

The record shows not only an appropriation in fact of a large part of 
the land, but in law there is an appropriation of the whole by the legal 
establishment of the boundary as provided for in the statute. Upon 
that item of the claim the petitioner is entitled to recover the sum of 
$68,102. 

[In the twenty-ninth specification of the petition it 1s alleged that be- 
tween July 1, 1861, and July 1, 1866, thee became and was due the claim- 
ant from the United States under treaty stipulations made previous to 
said July 1, 1861, the sum of $406,284.93, and that of said amount the 
United States had a right to retain the sum of $346,835.61, leaving a 
balance due of $59,449.52; but it was iidineded by the United States 
that the said sum of $496,284.93 had been paid for the use and benefit 
of the claimant during the war, to individual members of the Choctaw 
Nation, who adhered to the Government, and refused to join the Southern 
Contederacy. The right to pay those adhering is conceded by the claim- 
ants by the allegations of its petition, and the only question of contention 


, how mueh has been paid. 

. reference to the thirty-fourth iatiic it will be seen that the court 
has found the allegations of the petition to be true, both as to the amount 
accruing to the claimant under treaty stipulations, and the amount paid by 
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the defendants, and therefore upon that item the petitioner is entitled to 
recover the sum of $59,449.32. 

We have examined the testimony carefully upon the question of fact, 
and the only conelusion that can be consistently reached is the one an- 
nounced tn the finding, and upon that state of facet, the right of the claim- 
ant is unquestionable. 

As a further cause of action it is alleged that by virtue of the pro- 
visions of the act of Congress, approved March 1, 1861, the’ petitioner 
became and was entitled to demand from the Government $250,000 in 
bonds of the United States, bearing six per cent. interest on account of 
the award of the Senate; that the issue of said bonds was demanded by 
the proper authorities of the Choctaw Nation, and refused by the Govern- 
ment; that the petitioner has not been paid by the defendants because of 
such bonds; and that petitioner is now entitled to the amount of said 
bonds at six per cent. interest from the date of demand to the present 
time. 

The substantial allegations of fact as made by the petition are shown 
by the findings, and the question for us to determine is, what are the 
rights of the claimant upon the law and facts, as applicable to that portion 
of theclaim? In relation to the subject-matter of this item, three statutes 

have been enacted: First, the act of March 3, 1861, providing for 
154 the issue of bonds (12 Stat. at L., 238): seeond, the act of March 

3, 1871, directing the Secretary of the Treasury to issue the bonds 
(16 Stat. L., 570), and the act of February 14, 1873, suspending the au- 
thority of the Secretary of the Treasury to deliver such bonds until the 
further action of Congress (17 Stat at L., 462). 

The right to the bonds in controversy originated by the act of March 
3, 1861. 

The peculiar condition of the country and the relation of the Choctaw 
Nation to the threatened revolt against the authority of the United 
States, which was inaugurated shortly after the passage of that act, may 
have been the cause of the failure to deliver the bonds under said act ; 
and the unsatisfactory relation between the Choctaw Nation and the 
United States because of the war permitted the matter to rest until the 
act ef the 3d of March, 1871. | 

‘or reasons no doubt satisfactory to the Secretary of the Treasury, he 
failed and: refused to deliver the bonds under the last-named act, and in 
that condition of the rights and interests of the parties the law of 1873 
was passed (17 Stat. at L., 462). 3 

By that statute “all authority now existing by the act of March 3, 
1861, and March 3, 1871, or otherwise, to issue or deliver any bonds of 
the United States to the Choctaw tribe of Indians is hereby suspended 
until further action of Congress in the matter, and providing for such 
issue and delivery.” 

The right to the bonds contemplated by the act of 1861 and 1871, is 
dependent entirely upon those statutes, and while indebtedness might ex- 
ist from the defendants to the petitioner upon which, in this case, it may 
have the right to succeed, if the statutory right to the bonds has been 
taken away, upon that item of claim as to those -bonds the law is with 
the defendant. 

The law of 1873 just quoted, in express terms denies the right of the 


CHOCTAW NATION VS. U. S.: U. 8. VS. CHOCTAW NATION. 12 


Secretary to deliver the bonds by suspending his power to do so until 
the further action of Congress ; and the Secretary being without power to 
deliver, the petitioner is deprived of the correlative right to demand, and 
being without the right to demand, the right to recover. fails. 

The right of the claimant to recover money from the United States is 
founded upon its claim against them because of treaty obligations ; and a 
mere proposition to pay upon that obligation, unexecuted and finally sus- 
pended or retracted, does not in law increase or diminish the liability of 
the defendant. At the time the act of 1881 was passed, giving this court 
jurisdiction to try all questions of difference founded on treaty stipula- 
tions, the statute of 1873 was in full force, and the effect of that law was 
to remit the parties to the rights they had as against each other founded 
on treaties. 

[t might be that the refusal of the Seevetary of the Treasury to deliver 
the bonds when demanded in April, 1861, gave the claimant the right to 
proceed by mandamus to compel the issue of the bonds, according to the 
doctrine announced in the Marbnry ease in Ist Cranch, 137, er the later 
ease of the United States vs. Schurz, U. S. 378: but that would be @ 
right founded upon the statute alone, having no reference to the ques- 
tion of treaty stipulations; but the claimant did not see fit to as- 
sert any legal right to the bonds until after the statute authorizing 
their delivery had been repealed. It is true that the petitioner is not 
seeking, in. this proceeding, to enforce the delivery of bonds, but simply 

that it may be allowed asif bonds had been issued when demanded 

155 in April, 1861. We are asked to allow the interest which would 

have accumulated on $250,000 in bonds bearing date as of the 
time of the demand in 1861. | 

The act of 1861 was a mere proposition to pay $500,000 on account > 
and the demand in April was simply an agreement to receive that amount 
as proposed ; but when the parties fail to consummate the transaction and 
the proposition to give was withdrawn by the repeal of the law, then the 
treaty indebtedness was the only subsisting bond of obligation and _ re- 
sponsibility. The proposition to pay was founded on the conceded con- 
sideration of treaty obligation, and when the proposition ceases by opera- 
tion of law, the treaty liability was left intact and became the measure of 
obligation. 

The act of 1861 simply authorized the payment of a certain sum in 
money and the delivery of certain bonds on account of the Choctaw claim 
under the treaty of 1855, and provided that in the future adjustments of 
the claim such monev and ‘bonds should be charged against the Indians. 
Upon that branch of the claim the law is with the defendants ; and the 
only effect of the laws of 1861, 1871, and 1873 is the payment of $250,000, 
which is to be deducted from what may be found due the claimant upon 
the different branches of its claims. | 

The petitioner as another and distinct cause of action claims interest to 
the amount of $154,150, under the provisions of the act of March 3, 1845, 
making appropriation for the expense of the Indian department for the 
year ending June 30, 1846. 

It is alleged that under the arrangement made for funding one-half of 
the scrip provided for under the act 1842, there accrued to the claimant 
the sum of $305,551, and that only $171,400.34 has been paid. 
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It is alleged that the United States refused to pay the reservees interest 
upon their funded scrip, until their removal west of the Mississippi ; and 
in effect treated the pay ment of interest to the reservees as Imposing upon 
the United States only the same obligation as was imposed by the act of 
18 +2 as to the de live TV of One half of the scr Ip. 

The record shows that only $171,400.34 (Finding XX) has been paid 
by the Government, and it may be that such amount was paid upon the 
legal theory alleged in the petition. It does not appear from the findings 
whether upon that theory the defendants paid all the interest the reservees 
were entitled to; but by legal intendment of the petition it must be as- 
sumed that the Government paid interest when the reservees brought 
themselves within the condition of removal. Numerous decisions have 
been cited upon the question of the payment of interest, which in this con- 
nection it is unnecessary to quote, for, if what we have assumed as the legal 
etfect of the act of 1852. and the release executed by the Choctaw Nation 
as to individual claims under the fourteenth article, be correct, interest 
being an incident of the claims under said article, then such release and 
adjustment under the act of July 21, 1852, is a complete answer to the 
claim of the petition upon the item of interest. 

As was said in another connection, the same authority which now brings 
this suit, assuming to represent the individual reservees, discharged the 
United States from all liability growing out of a claim under the four- 
teenth article, and the interest claim, being an incident, falls with the orig- 
inal cause of action. : | 

By the sixteenth article of the treaty of 1830 the defendants obligated 
themselves to remove the Indians to their new homes and furnish them 
with certain subsistence for the period of twelve months after such removal. 
it is alleged as an item of claim in this proceeding that the United States 

failed and refused to furnish such transportation and subsistence as 
156 provided for in the treaty to 960 Choctaws who emigrated and sub- 

sisted themselves subsequent to the year 1834. The ‘finding on this 
item agrees substantially with the allegations of the petitioner, and shows 
that the commutation value in mone y for emigration and subsistence in sim- 
ilar cases as established by the U nited States at that time was $54.16. 

It does not appear at what precise time between 1834 and 1845 the 
different persons composing the 960 left the State of Mississippi, but such 
emigration was 1n pursuance of the policy of the Government, both in the 
acquisition of the territory and the subsequent legislation of Congress, 
and for that emigration the claimant is entitled to recover ona libe ral 
construction of the tre aty of 1830 and that of 1855. It may be presumed 
that the most of the emigration was in the early part of the period in- 
cluded within the dates of the finding. 

There was nothing in the treaty in the nature of a forfeiture clause, and 
if the one party continued to invite or permit emigration apparently upon 
the terms of the treaty, and the other continued to emigrate in the belief 
that the terms of the treaty were still operative to secure the reimburse- 
ment of their expenses, there is no reason why the instrument should not 
be treated like a contract which specifies a time for per formance but con- 
tains no forfeiture clause, and under which the parties continue to per- 
form by mutual acquiescence after the prescribed period has elapsed. 
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Emigration being the purpose of the Government, it should be charged 
with the expenses incident thereto. This is especially so because it was 
not only the policy and purpose of the Government to induce emigration, 
but acts of intimidation and persecution were resorted to on the part of 
the agents of the Government to coerce the de parture of Indians. 

This claim, so far as the facts of the record show, has never been. ad- 
judicated or settled in any form, and as it does not come within the pur- 
pose of the act of July, 1852, authorizing a settlement and release of cer- 
tain claims, it is a proper svbject of allowance in this case. Taking the 
number of Indians who never received a commutation for removal and 
subsistence at 960, as shown by the record, and allowing what was then 
eurrent as commutation ery er it aggregates the sum of $51,993. 

By the fifteenth article of the treaty of 1830 it is provided that if the 
nation thinks proper to elect an additional principal chief the Govern- 
ment agreed to pay the sum of $500 a year as a salary to sucly officer. 

[ft the tacts found by the court sustained this claim, the rioht tO Tre- 
cover would be clear in law; but the findings do not. show that after the 
making of the treaty in 1830 an ad ition: il chief was elected by the Choe- 
taw people, and upon that branch of the case we find for the defendants. 

By the stipulations of the twentieth article of the treaty of 1830 the 
Government agreed to furnish to each warrior who emigrated “* rifle- 
molds and ammunition,” and Finding XIX shows that subsequent to the 
year 18453 there were removed by the Government 1,236 Chectaw war- 
riors who were not supplied with “ rifles, molds, and ammunition,” and 
that the value in the ager ‘egate at and after said time was $18,000. 

The emigration of the warriors was not only in pursuance of the policy 
of the Government, but it may be inferred that it was at the instance of 
the Government, and it does not appear that there was any special arrange- 
ment between the Indians and the agents of the United States that the 
articles provided for in the 20th provision of the treaty of 1830 were not 

to be given to those who emigrated to the ( ‘hoctaw country. In 
157 the absence of such arr: ingeme nt it is safe to assume that the Indians 

expected that they would be furnished with guns, ammunition, 
&e. The claim for these items has not been paid—is not embraced in 
any release or settlement made by the parties—and, construing the rights 
of the claimant in the spirit of the 11th article of the treaty of 1855, the 
petitioner should recover on that issue. 

We have now disposed of the different items of the claim made by the 
petitioner, and insisted on in the argument by the counsel of the claimant. 
In the main we have adjusted the rights of the parties against the legal 
theory upon which the suit is predicated, in the pleading of the petitioner, 
but upon some of the branches of the cause, we have found the facts and 
law in favor of the Choctaw Nation; and in dealing with the questions 
presented by one of the most voluminous records ever submitted to a 
court, we have availed ourselves of the light afforded us by the very able 
arguments of counsel on both sides. 

Aggregating the different amounts which we have found for the claim- 
ant, and deducting therefrom the payment made under.the statute of 1861, 
it leaves a balance due the claimant of $408,120.32 and for that sum a 
judgment will be entered. 
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From the judgment rendered in the above-entitled cause on the first day 
of March, A. D. 1886 (in favor of the claimant), the claimant by its at- 
torney, on this first day of March, 1886, makes application for, and gives 
to the Supreme Court of the United States. 


JOHN B. LUCH, 


Attorney for Claimant. 
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Filed March 1, 1886. 


And now, to wit, this first day of March, 1886, it 1s ordered by the «ul 
court that the appeal be allowed as prayed for. 
WM. A. RICHARDSON, 
Chief Justice. 


In the Court of Claims of the United States. 
Term, 1885—’86. 


THE CHocTraAw NATION | 
THE UNITED STATES. } 


ot March, L886, In favor ol claimant, the defendants, by their Attorney- 
General, on the first day of March, 1886, make application for, and rive 
ourt of the United States. 
ROBERT A. HOWARD, 


AS8S8 Bu ittorne y-General, 
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Krom the judgment rendered in the above-entitled cause on the first day 


WILLIAM A. RICHARDSON, 
( h ief Justice. 


A true transcript of record. 

Test, this second day of March, 1886. 

[SEAL. | JOHN RANDOLPH, 

Ass’t Clerk ( re of ( ‘laims. 
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THE CHocTaw NATION ) 
versus -No. 12742. 
THE Unrrep Srates.: } 


[, John Randolph, assistant clerk of the Court of Claims, certi 
the foregoing are true transcripts of pleadings in the cause afor said, of the 
order overruling the demurrer of the defendants and of the opinion thereon, 
of the findings of fact and conclusions of law, of the opinion of the court, 


of the final judgment of the court, of the application of claimant for the 
allowance of appeal to the Supreme Court of the United States, and of 
the allowance of same. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said Court of Claims this first day of March, A. D. 1886, at Washing- 
ton City. 

[SEAL. JOHN RANDOLPH, 

MeO 
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(Indorsement on cover:) No. 1273. The Choctaw Nation, appellant, 
vs. The United States. Filed March 1, 1886. 

And No. 1276. ‘The United States, appellant, vs. The Choctaw Nation. 
Court of Claims. Filed March 2, 1886. 
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Appeals from the Court of Claims. 


Brief for use in the Oral Argument on Behalf 
of the Choctaw Nation, by Samuel 
Shellabarger. 


es 


In discussing this case I shall, in the main, confine my- 
| self to what are known as the “ fourteenth-article” claims, 


and shall endeavor, so far as can be, without impairing the 
argument, to avoid discussion of all matters which, in my 


judgment, do not affect the leading questions upon which 
the case will turn. Although the evidence in the case is 
quite voluminous, yet, I think, that the determination of 
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9 
the cause, on the main issue, by this court, will turn upon 
comparatively a small proportion of that evidence or 
findings. 


JURISDICTIONAL AcT NOT REPEAL OF SENATE AWARD. 


‘The first question I shall attempt to consider, is this: | 

What effect, if any, is the Choctaw Nation entitled to 
claim, in the determination of the case in this court, shall 
be given to the award of the Senate? 

Certain parts of the opinion of the Court of Claims on 
the demurrer, and also in the final decision, indicate that 
that court was of the opinion that it was required to give 
to the award some vague and undefined force and effect. 
On the demurrer the court uses this language upon that 
point: 3 | 


“Tt does not follow, however, that the action of the 
Senate will be wholly’ without force or effect under any cir- 
cumstances of the case, that it cannot be given in evideuce 
for any purpose, and that all reference to it, in the petition, 
must be disregarded and ruled out on demurrer, ‘The act 
does not so provide. The jurisdiction conferred is gen- 
eral to try all questions of difference arising out of the 
treaty stipulations. Power is then granted to the court to 
review the entire question of differences de novo. One of 
the questions of difference may be whether or not the adjudica- 
tion and decision of the Senate was warranted by the facets. 
To review that question we must have the action of the 
Senate before us. The enactment does not exclude such 
action from the consideration of the court; but, on the 
contrary, implies that it may be rightly offered in evi- 
dence. As to the effect of such action the act declares 
that the court shall not be estopped thereby.” | 


19 Court of Claims, 252. 


In the opinion of the court, in its final decision, at page 
105 of the Record, a substantially similar and indefinite, 
and to me rather obscure statement, by the court, is found 
in regard to the effect which the court is required to give 


3 


to said award. But at last, and in deciding the case, the 
court abandoned the position, apparently taken in this in- 
definite statement, that the court was required to give some 
sort of effect to the award, and the court held that no effect 
whatever could be given, by it, to the Senate award. 

On page 105 the court says: 


“In view of the language of the act of 1881, in defin- 
ing the powers of this court with reference to the action of 
the Senate, the most that can be said in tavor of the award 
is, that it may be considered by the court subject to such 
objections to it as mav arise, either from the facts found 
by the court, or the law of the case, and that such facts 
and law are not affected, to the prejudice of the defendants, 
by theaward.” * * * ‘& We have not found any of 
the facts cited in the position of counsel against the 
award of the Senate; and in the absence of the peculiar 
provisions of the act of our jurisdiction, we would yield 
a most cordial assent to the soundness of the proposition 
asserted by counsel. 

“Tt is true that the treaty of 1855, by the twelfth article, 
provides, ‘it being expressly understood, that the adjudica- 
tion and decision of the Senate shall be final;’ but the act 
of 1881, which the claimants have acknowledged by bring- 
ing this suit, provides, in effect, that the decision of the 
Senate may be disregarded by this court, and all questions of 
difterence arising out of treaty stipulations may be inquired 
into, de novo.” 3 


It will be thus perceived that the Court of Claims, not- 
withstanding the indefinite language, regarding the award, 
above quoted, at last acted upon the conclusion that “the 
facts found by the court or the law of the case, governed the 
decision of the court,’ and further acted upon the position 
that “such facts and law are not AFFECTED to the prejudice of 
the defendants by the award.” In other words, the court 
held that the act of 1881, being accepted by the appellant, 
put the case in a position where the facts and law found 
by the court, extrinsic of the award, were “not affected, to 


the prejudice of the defendant, by the award.” 
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I address myself, therefore, at the outset, to the question 
whether this position of the Court of Claims was erroneous. 
I maintain that it clearly was erroneous, and in support of 
this submit the following considerations, upon which [ now 
enter: | 
The language of the jurisdictional act bearing upon this 
point is in these words: 

«That the Court of Claims is hereby authorized to take 
jurisdiction of and try all questions of difference arising out 
of treaty stipulations with the Choctaw Nation, and to 
render a judgment thereon; power is hereby granted the 
said court to review the entire question of differences 
de novo, and it shall not be estopped by any action ‘had, or 
award made, by the Senate of the United States in pur- 
suance of the treaty of 1855.” 


The position of the Court of Claims was that this lan- 
guage in the jurisdictional act means that the court shall, 
as against “the facts and law found by the court,” inde- 
pendently of the award, give no “effect” whatever to the 
award—that this language, accepted, through suit brought, 
by the appellant, abolishes the award. | 

I submit, in reply, the considerations which I proceed to 


state. 


WHat “ QUESTION OF DIFFERENCE” EXISTED AT DATE OF 
JURISDICTIONAL ACT. 


It is express and unambiguous, on the face of this-act, 
that the court was required “to take jurisdiction of, and 
try ALL, questions of difference arising out of treaty stipu- 
lations with the Choctaw Nation, and to render a judgment 
thereon.” | 

Taking this paragraph by ztself, therefore, it cannot be 
denied that if one of “ the questions of difference,” existing 
at the date of the act, which arose out of treaty stipulations, 


5. 
was a claim, by the Choctaws, that the award was binding 
and ought to be paid, then this question of difference is 
one of which the court was required to take jurisdiction, 
and which it was required to try. 

It is expressly found by the Court of Claims in its find- 
ings of fact that the obligation to pay this award of the 
Senate was one of the claims and “ questions of difference ”’ 
made by the Choctaws. See finding No. 40, page 93 of 
the kecord, as follows: 

“On the 9th day of January, 1861, the claimant, by its 
memorial addressed to Congress, demanded payment from 
the United States of the amount claimed to be due to it 
under and by virtue of said award.” 


[It was in pursuance of this demand, so found by the 
Court of Claims, that the act of Congress of the 2d of 
March, 1861, (12 Stats., 258,) was passed, providing for the 
payment, to the Choctaws, on account of their claim under 
the eleventh and twelfth articles of the treaty of 1855 of 
the sum of $500,000. 

Repeated acts of Congress were passed in recognition of 
said demand,.and claim for the payment of the said 
award. 

An act of the 27th of July, 1868, section 5, (15 Stats., 
223,) directed the Committees of the Indian Affairs of the 
Senate and House to examine the claim of the Choctaws 
for all matters of difference between them and the Gov- 
ernment of the United States, and to report the result of 
the examination to their respective Houses. 

In obedience to the provisions of said fifth section, the 
Committee of the House, in report No. 77, Fortieth Con- 
gress, second session, reported in favor of paying the said 


award. 

The Committee on Indian Affairs of the Senate, through 
Senator. Harlan, on the 14th of April, 1869, reported to the 
Senate, stating the award of the Senate and its binding force, 
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as set up and alleged by the Choctaws, that both branches 
of Congress had, in the act of 2d of March, 1861, recog- 
nized the validity of the award, and recommend that the 
question be referred to the Judiciary Committee of the 
Senate, 

On the 22d of June, 1870, the Senate Committee on the 
Judiciary reported a bill to the Senate, No. 973, authoriz- 
ing the issue of bonds, in favor of the Choctaws, to the 
amount of one million, eight hundred and thirty-two thou- 
sand, five hundred and sixty dollars and eighty-five cents, 
for the purpose of paying the said award, (See Cong. Globe, 
July 12, 1870, p. 4585 et seq.) 

Senate Report No. 278, 41st Cong., 2d session, dated 
January 5, 1871, reports that the President, under existing 
law, had authority to deliver to the Choctaws -$250,000 of 
bonds provided for by the act of 2d of March, 1861. 

A similar report was made by the House Judiciary Com- 
mittee, being Keport No. 41, 41st Congress, 3d_ session, 
dated February 27, 1871. 

Another of these acts is dated March 8, 1871, (16 Stats., 
570,) which authorized the Secretary to issue to the. Choc- 
taws bonds to the amount of $250,000, as directed by the 
said act of March 2, 1861. 

The Choctaws continued, during all these years and up 
to the act of 1881, to press for the payment of the said 
award. Under this pressure and claim of the Choctaws, 
the following, amongst other, reports were made in Con- 
gress : | 

Senate Report No. 318, 42d Congress, 3d session, Jan- 
uary 22, 1873, recommends the payment of the said award 
with interest from the date of the award. 

Another report is House Report No. 80, 42d Congress, 
3d session, February 22, 1873, which recommends the pay- 
ment of the award, $2,332,560.85, less $250,000 already 
paid. 

Another report is House Report No. 391, 43d Congress, 


Ist session, dated April 9, 1874, which recommends the 
payment, in bonds, of said award, after a proper deduction, to 
wit, the payment of $2,731,247.30, with interest. 

Another report is House Report No. 599, 48d Congress, 
Is{ session, dated May 20, 1874, which recommends the 
payment of the award, $2,731,247.80, with interest. 

The result of these investigations and reports was the 
passage of the act of the 23d of June, 1874, (18 Stats., 230,) 
which provided that the Secretary of the Treasury should 
investigate the amount due from the Choctaw Nation to 
the individuals of the tribe, as referred to in -articies 12 
and 13 of said treaty of 1855, this report being declared 
in the act to be required ‘with a view of ascertaining what 
amounts, if any, should be deducted from the sum due 
from the United States to the Choctaw tribe for the pur- 
pose of enabling the said tribe to pay its liabilities, and 
thereby enable Congress to provide a fund to be held for 
educational and other purposes for said tribe, as provided 
in said article 13 of said treaty.” 

Under this act of Congress the Secretary of the Treasury, 
Bristow, made a report December 23, 1874, being Execu- 
tive Document No. 47, 43d Congress, 2d session, the sub- 
stance of which, as to the amount due, 1s as follows: 

‘The results of the inquiry directed by Congress may be 
briefly summarized as follows: 

Amount of liabilities from the nation to indi- 


viduals, without interest ....... chine se -tndid isha $3,216,098 00 
Amount of liabilities from the nation to indi- 
viduals, with interest...........csecsseceeseees 0,409,001 00 


Amount of “net proceeds” or 
‘‘sum due,” as ascertained 
under the award of the Sen- 


ed COC EET rT Tere 2,981,247 30 
Less payment on account...... 250,000 00 


Balance of award, exclusive of interest....... 2.731,247 30” 
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In Congress, subsequently to this report of the Secretary, 
made under the said act of the 23d of June, 1874, the fol- 
lowing reports were made : 

Sones Report No. 499, 41st Congress, first session, May 
15, 1876, report concedes th ve binding force of the award, de- 
clared it should be paid, with interest from the second of March, 
1861, but,owing to some difference between the two houses, 
recommends its adjudication in the Court of Claims. 

On the 26th of February, 1878, report No. 251, 45th Con- 
gress, second session, the majority of the House Committee 
on nition Affairs recommend the question of the amount 
payable under the award be referred back to the Senate, to 
determine what amount is due under the award, and a min- 
ority report reported the bill to provide for the adjudica- 
tion of the claim in the Court of Claims. 

On the 18th of February, 1879, the Committee on Indian 
Affairs of the Senate reported, by bill No. 1816, 45th Con- 
gress, third session, providing that the Court of Claims take 
jurisdiction of and determine the claims of the Choctaws 
against the United States under the award. 

On the 16th of May, 1879, (House report No. 4, 46th 
Congress, first session,) the Committee on Indian Affairs 
of the House reported the bill, which became a law, and is 
the jurisdictional act under which this suit is prosecuted. 

I have ‘referred to these acts of Congress, to these re- 
ports, and to this finding of the Court of Claims, No. 40, 
for the purpose of establishing and fixing, once for all, in 
the case, how incontestably plain and express is the propo- 
sition that one of the claims and “ questions of difference,” 
and the nearly all-embracing claim and question of differ- 


ence, existing at the date of this jurisdictional act, was that 


the award was binding and ought to be paid. 


j 
| 


JURISDICTIONAL ACT REQUIRES ALL QUESTIONS OF DIFFER. 
ENCE TO BE TRIED, AND TRIED ACCORDING TO JUDICIAL 


PRINCIPLES. 


This being now made utterly plain, my first proposition 
of law regarding the jurisdictional clause of the act of 1881 
is, that the clause which requires the court to take juris- 
diction and try all questions of difference, is a clause which 
does not abolish the award, but recognizes the claim made 
thereunder as one that grows out of a treaty stipulations, 
and one which is to be tried by this court, and tried in obe- 
dience to the /aw relating to the force of all other awards. 

This jurisdictional clause being viewed, therefore, inde- 
pendently of the clause which follows the words in the act, 
is one which plainly 


? 


‘‘and to render judgmeut thereon,’ 
requires the court to try the said claim of the Indians, and 
“the question of difference” asserting that the award is 
binding and should be paid. 

Discussion of this proposition just stated cannot make it 
plainer than it is made by the unambiguous and express 
requirement of the clause, and I am, therefore, brought to 
the question whether the language which follows the words 
‘and to render judgment thereon,” has the effect of abol- 
ishing the award, as was held by the Court of Claims. 

This language, following the said words, is as follows: 

‘‘ Power is hereby granted to the said court to review the 
entire question of ‘ditterences, de novo, and it shall not eb 
estopped by any action had or award made by the Senate 
of the United States in pursuance of the treaty of 1855.” 


The question is, does this !unguage abolish the require- 
ment of the preceding clause, which contains the mandatory 
provision that the court shall try a// questions of difference, 
including the question of: the binding force of, and obliga- 


tion to pay, the award? 


2 
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That the latter clause of this jurisdictional provision has 
no such effect as the abolishment of the award, I submit 
is established by the following considerations: 
~< 


THE ScoPpE AND EFFECT OF THE CLAUSE IN JURISDICTIONAL 
Act To REVIEW DE NOVO. 


This latter clause, in regard to the “ review de novo” 18 
not an exception to, or limitation upon, or an abridgment of, 
the broad provisions of the first part of the jurisdictional 
clause; but, on the contrary, is simply a provision author- 
izing and requiring the court to exercise judicial functions 


* 


in trying the question of the finality of the award, and to 
review the question of finality, and to make its review 
according to the principles of law applicable to all such 
awards and judicial reviews. 

Full and complete effect can be given to this clause re- 
lating to review, by saying of it that its design was to en- 


a able the court to exercise such power as courts exercise in 
in reviewing such subjects-matter. This latter clause was de- 
£ ; : : . 

a\ | signed to say that there should be no estoppel, or bar, or 


statute of limitations, such as would prevent the court from 


doing that which it is the office of a bill which is brought 


to set aside a Judgment on the ground of mistake, partiality, 
i] or fraud, or such functions as are exercised by the courts 
upon and under bills of review or the like. When this 
| effect is given to this clause, relating to review, it has ac- 
| corded to it full and complete eftect, and it is made to be 
2 in harmony with the first part of this jurisdictional clause 


requiring “ all questions of difference” to be tried. 

If this clause, relating to review, should be held to 
| be in the nature of a proviso, the result would not be 
ft i changed, because a proviso in an act is never suftered to 
| repeal or overthrow the main or enacting provision of a 
statute. This is familiar law. Upon this point the authori- 
ties are fully cited in the brief, (pp. 98, 94,) and need not 
be at length repeated here. 
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In the case of the United States v. Dickson, 15 Pete., 
165, on this point the court says: 

“ Passing from these considerations to another, which 
necessarily brings under review the second point of objection 
to the charge of the court below, we are led to the gen- 
eral rule of law which has always prevailed, and become 
consecrated almost as a maxim ain the interpretation of stat- 
ute S, that where the enacting clause is general in its language 
and objects’’ (that is the case at the bar) “ and a proviso 
us afterwards introduced, that proviso Ls construed strietly, and 
takes no case out of the enacting clause which does not fall 


fairly within its terms. In short, a proviso covers special 


exceptions only out of the enacting clause, and those who 
set up any such exceptions must. establish as being within the 
words as well as within the reason thereof.” 


The same thing is decided in Ryan ef al. v. Carter et al., 
(95 U.3S., 83,) where the court says: 

“The general rule of law is that a proviso carves spe- 
cial exceptions only out of the body of the act, and those 
who set up such exception must establish it as being within 
the words. as well as the reason, thereof.” 


Any construction of a proviso that makes it repugnant 
to the enacting clause or body of the act is wholly inad- 
missible. 

See Savings Bank v. The United States, 19 Wall, 236. 

I submit that it is impossible to hold that this clause, re- 
lating to review, can be shown to be designed to destroy 
the jurisdiction conferred by the first part of the clause, 
and which jurisdiction required the court to try, according 
to law, all questions of difference, including the question 
of the binding force of the award; and I proceed to sub- 
mit the following additional reasons why such effect can- 
not be given to this alleged proviso relating to the power 


to review. 
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Errect oF WaARDSHIP OF ‘TRIBES UPON CONSTRUCTION OF 
THEIR ‘l’REATY RIGHTS. 


To give this clause, relating to review, the effect of 
abolishing the finality of the award, is, in the first place, 
to inflict upon this Indian tribe an injustice and hardship 
which has never been tolerated in the courts in dealing 
with and construing Indian treaties. Nothing is more 
familiar to the court, nor more firmly settled, than the 
proposition that, in construing Indian treaties, the courts will 
give to them, upon general principles, and independently 
of any stipulation in the treaty bearing upon this point, 
most beneticent and liberal construction. The authorities 
upon this point are also set forth in the Brief at pages 
147-166. 

In Worcester v. State of Georgia (6 Pet., 582) the court 
Says: 

«The language used in treaties with the Indians should 
never be construed to their prejudice. If words be made 
use of which are susceptible of a more extended meaning 
than their plain import as connected with the tenor of the 
treaty, they should be construed as used only in the latter 
sense.” 


In the case of The Kansas Indians (5 Wall., 760) the 
court says: 

“It is argued that these words [in a certain treaty] refer 
to a levy and sale under judicial proceedings. But such a 
construction would be an exceedingly narrow one, whereas 
enlarged rules of construction are adopted in reference to 
Indian treaties.” 


And the court then proceeds to quote the above language 
from Worcester v. The State of Georgia, the language of 
Chief Justice Marshall, which is as follows: 


“The language used in treaties with the Indians shall 
never be construed to their prejudice, if words be made use 
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of which are susceptible of a more extended meaning than 
their plain Import as connected with the tenor of the 
treaty.” 


In Polk v. Best, 18 Wall., 116, the same thing is strongly 
inculeated., 

This relation of wardship is, by this court. again solemnly 
asserted in Fellows v. Blacksmith, 19 How., 8372—this not 
as a matter of sentiment, but as an important rule of con- 
struction of Indian treaties and rights. ‘There, in getting at 
the sense of a treaty, the court again designates them as a 
‘dependent people’ —as «a tribe of Indians who are in a state of 
pupilage, and hold the relation to the Government as guardian to 
his ward.” | 

The same thing, regarding the spirit of liberality with 
which laws and treaties affecting the Indian tribes will be 
construed, is found throughout the body of our decisions 
on these matters. | | 

In the case of Ladiga rv. Rowland (2 How., 581) the 
same spirit of liberality will be found strongly impressed 
upon the opinion of the court. 

In an opinion by. the Attorney-General (Taney), of date 
November 1, 1831, in regard to the construction of one of 
the very treaties involved in the present case, to wit, that 
of September, 1830, the Attorney-General uses this lan- 
guage regarding such treaty: 

“In an instrument of this sort, made with such persons 
as the Choctaws, I do not think that strict and technieal 
rules of construction should be applied to it. It ought to 
be expounded liberally, according to its spirit, so as to give 
to the Indians all the advantages and facilities in their 
removal which appears to have been contemplated by the 
general scope and spirit of the treaty. And this rule of 
construction is sanctioned by the clause at the end of ar- 
ticle eighteen, which stipulates that, whenever well-founded 
doubts shall arise, it shall be construed most favorably 
towards the Choctaws.”’ 
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Indeed, the same rule has, by this court, been most em- 
phatically sanctioned and enforced even in the construc- 
tion of treaties with foreign States. In construing the 
treaty of Guadalupe Hidalgo in the case of United States 
v. Sutherland, 19 How., 365, the court, in enforcing this 
requirement of enlarged and liberal justice and equity, uses 
these words: 


‘ But the United States had bound themselves by-treaty 
to acknowledge and protect all bona-fide titles granted by the 
previous Government; and this court has no discretion to 
enlarge or curtail such grants to suit our own sense of pro- 
priety or to defeat jast claims, however extensive, by strin- 
gent, technical rules of construction to which they were not 
originally subjected.” 

See, also, 3 Pet., 242; 100 U.S. R., 487. 


INTERPRETATIONS SECURED BY Express TREATY. 


But to these just and salutary enunciations now quoted 
from this court, I add the force of express, and duplicated, 
treaty stipulation which here is of commanding authority 
in guiding the court in its interpretation of these treaties 
and of statutes made for their enforcement. 

At the end of article 18 of said treaty of 1830 (7 Stats., 
336) is contained this significant and mandatory covenant, 
and which applies throughout the present case, being in the 
very treaty which makes the ultimate foundation of the 
most of the claims here urged. It says: 

“And further, it is agreed that, in the construction of 
this treaty, wherever well-founded doubts shall arise, it 
shall be construed most favorably towards the Choctaws.” 


The eleventh article of the treaty of 1855 (11 Stats., 
613) presents the anomaly of a preamble in the midst of a 
treaty attached to its eleventh article, and in which pream- 
ble is recited the fact that the United States, “justly ap- 
preciating the sacrifices, faithful services, and general good 
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conduct of the Choctaw people, and being desirous that their 
rights and claims against the United States shall receive a 
JUST, FAIR, and LIBERAL consideration, it is, therefore, stip- 
ulated that the following questions be submitted for adjudi- 
cation to the Senate of the United States.” 

Here, then, [ proceed, in the enumeration of the consid- 
erations which forbid the interpretation of this jurisdictional 
act which the Court of Claims gave to it, and which made 
such jurisdictional act to be an arbitrary, peremptory, and 
unjust repeal of the principal provision of the treaty of 
1855, contained in the eleventh and twelfth articles, with 
the admonition of Chief Justice Marshall, that “the language 
used in treaties with the Indians should never be construed to 
their prejudice.” 

[ proceed with this admonition of the Chief Justice, re- 
inforced by the repeated decisions of this court never de- 
parted from. I proceed with this admonition, expressly 
covenanted for in each of the two treaties which make the 
foundation of the present case, to wit, that of 1830, and 
that of 1855. 

With these infallible guides I go, then, to the main 
question of this case—Does the jurisdictional act arbitrarily 
repeal or abrogate the eleventh article of the treaty of 
1855, and the award made thereunder ?- 

I have already said that the two clauses, in the Jurisdic- 
tional provision of this act of 1881, are capable of being’ 
reconciled and made to “stand together” by saying that 
the first clause, requiring the court to take Jurisdiction of 
and try “ all questions of ditference, and render judgment 
thereon,” can be reconciled with the second clause in re- 
gard to the review de novo, and to the non-estoppel by the 


award of the Senate. . 
I have said that this reconcilement is to be found in say- 
ing that the first clause requires al/ questions of difference 
to be tried by the court, and to be tried according to known 
principles of law; and that the second clause is one making 
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the simple, usual, and just provision that the award of the 
Senate should not work the conclusive estoppel which is 
wrought by decisions of the court when the time for filing 
bills of review, bills for setting aside judgments for fraud, 
prosecuting writs of error, and the like, has passed by, 
and the judgment or decree has become a final and con- 
clusive. and absolute estoppel. 

[I have said that the second clause, relating to the review 
de novo, is fully satisfied by making it to mean that, in de- 
termining the effect of the award, the courts shall have 
power to overthrow the award, provided they find, in the 
review de novo, that there is that which, according to the 
known principles of the law, would set aside the award. 

I have said that this view reconciles the two clauses of 
the jurisdictional part of the act; that it results in plain 
justice; that it is an interpretation giving the usual and 
manifest sense of the entire language employed; and that, 
applying to the interpretation of a statute the most rigid 
and stringent principles of interpretation against the 
Choctaws, the result is that it requires the court to give, in 
trying all questions of difference to the award, the force 
which the treaty gave to it in making it final, but subject, 
of course, to be overthrown by anything which the known 
principles of law would make to constitute such overthrow. 


AtL TREATY STIPULATIONS TO BE ENFORCED, AND NOT 
MERELY A Part OF ‘THEM. 


I now proceed to add other considerations leading to the 
same result. One of these additional considerations is this: 
It is plain and peremptory, on the face of the act, that the 
court, in making the trial commanded by the act, were 
required to obey and be guided by “treaty stipulations.” 
which the court is empow- 


’ 


The “ questions of difference,’ 
ered to try, are those which rested upon “treaty stipula- 
tions.” This is literal and express. ‘The statute does not 
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indicate that some treaty stipulations were to be enforced 
in this trial, and others trampled down. The history to 
which I have already pointed shows that the supreme 


) 


“ treaty stipulation” which had furnished the subject-matter 
of claim by the Choctaws, pressed upon every Department 
of the Government tor twenty years preceding this act of 
1881, was the insisting, by the Choctaws, that the award 
should be regarded binding and final, and should be paid. 
This was, at the date of this act of 1881, indeed the great 
‘‘ question of difference,’ supreme and overshadowing all 
others. Nobody had ever been heard to say, up to the 
date of the act of 1881, that this treaty stipuiation, making 


the award obligatory and binding, was to be arbitrarily ig- 
nored, repealed, or trampled under foot. Aud yet the con- 
struction which makes totally inoperative, and repeals, the 
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finality clause of the twelfth artic 
requiring the court to enforce * treaty stipulations,” is a con- 
struction which requires the court to treat as nugatory that 
very treaty stipulation which, at the date of the jurisdic- 
tional act, constituted the supreme matter of difference 
which brought that act into existence. 

This construction, therefore, which makes this’ Jurisdic- 
tional act trample down the treaty provisions giving sanc- 
tity to the award,is one not only failing to observe the 
requirement that the Indian treaties and statutes for their 
enforcement shall be construed liberalty in their favor, but 
it is one which defipes the very letter of the statute requir- 
ing all treaty stipulations to be observed in trying the 


questions of difference arising therefrom. 


REPEAL OF SENATE AWARD IS REPUDIATION. 


The next consideration submitted in resistance of the 
position of the Court of Claims that the jurisdictional act 


abolishes the award, is equally conclusive, and is this: That 


es 
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it is an interpretation of the jurisdictional act which results 
in flagrant, palpable, and undisguised repudiation, by the 
United States, of its treaty obligations. ‘This court has 
never, in its history, when brought in contact with ques- 
tions of repudiation, failed to stamp such attempts with 
the stigma of its abhorrence. 

In speaking of such repudiation by the United States of 
its obligations, this court, through its chief justice, uses, in 
denunciation of repudiation, these words: 

“Tf they” [the United States] “repudiate their obliga- 
tions, it is as much repudiation, with all the wrong and re- 
proach that that term implies, as it would be if the repu- 
diator had been .a State or a municipality or a citizen.” 

99 U.S., 719. 


The position, which attributes to this jurisdictional act 
the desigu to disregard the award of the Senate, and which 
deprives this court of all judicial functions in making this 
trial, which these articles gave to the Senate, is, as I have 
already remarked, one which makes the j evinilhetionial act to 
repeal the eleventh and twelfth articles of the treaty of 
1855, and to repudiate all the provisions thereof, and causes 
the act to make this repeal after the adjudication by the 
Senate had become known to the repudiator, and after the 
repudiator had LOST HIS CASE before its own chosen tribu- 
nal, the second highest known to the Constitution. 


TrraL UNDER ORDINARY Rvuubes As TO Evipenct Now 
IMPOSSIBLE. 


If this act of repudiation stopped here, the enormity of 
it, I respectfully submit, would be such as it would be 
difficult to describe in words. But it does not stop here 
in its bad elements. ‘The repudiation, alleged to be ac- 
complished by this jurisdictional act, is one which comes 
fifty years after the events had NOC which must be 
proved in such trial, and which constitute the foundation 
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of the trial sent to this court by the jurisdictional act, if 
that jurisdictional act is held to repeal the award of the 
Senate. 

The interpretation given, by the Court of Claims, to this 
jurisdictional act, is that it required the Court of Claims 
and this court to try “the questions of difference” grow- 
ing out of the treaty of 1830, and to try this “ unaffected ” 
(to use the language of the Court of Claims) by the award 
of the Senate. 

Therefore, if the award of the Senate is to be ignored, 
and the “ differences growing out of the treaty” of 1830 
are to be tried by the ordinary rules of the common law, 
then the testimony which would decide those questions of 
page tat must be testimony in regard to the transactions 

1831, 1882, 18338, 1834, 1855, and 1836, touching the 
peliesaport of rights: suffered by Choctaws by reason of 
the fuilure of the defendants to comply with the various 
articles of the treaty of 1850. 

‘To have tried these issues thus would require the pro- 
duction of living witnesses to show what Choctaws, for ex- 
ample, were prevente .d from secur ing reservations under 
the fourteenth article of the treaty, and deprived of their 
rights under the various other articles. 

W hen the act of 1881 was passed, it was known to Con- 
gress, and to all mankind, that not a living man existed 
who could: testify in regard to these transactions required 
to be tried on such testimony by the court. 

To have sent the Choctaws, therefore, to a common-law 
trial, deprived of the benefit of the public records, and es- 
pecially of all benefit of the award of the Senate, would be 
giving to this act an interpretation making it an insolent 
mockery. 

Such a construction of this statute would not only be in 
violation of the rules of interpretation above cited regard- 
with which Indian treaties are to be 
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ing the “ liberality 
construed, but is in flagrant disregard of other fundamental 
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maxims of construction. One is that laid down by this 
court in the case of the United States v. Forty-three Gal- 
lons of Whiskey, (108 U. 8., 491,) where this court holds 
in these words: 


“ The laws of Congress are always to be construed so as to 
conform to the provisions of a treaty, tf it be possible to do so 
without violence to their language’’ (p. 496). 


As already remarked, the construction given to this juris- 
dictiona! act by the Court of Claims is one which makes it 
to arbitrarily repeal the supreme treaty provision which the 
courts were directed to try, and, of course, iry in obedience 
to the provisions of the treaties; and hence to make this 
act to be one designed to require the trial to be conducted 
in defiance of the very treaty which the action is based 
upon, is to give the act an interpretation in plain violation 
of the rule last cited. 

108 U.S. R., 496. 


INTERPRETATION AVOIDS UNgJust AND ABSURD RESULTS. 


Another rule of interpretation, disregarded by the Court 
of Claims in making the jurisdictional act repeal the treaty 
and the award thereunder, and which is a settled maxim 
of interpretation is, that statutes shall never receive con- 
structions, when that can be avoided, which lead to results 
that are absurd or unjust. 

Upon this point this court has said, in the case of The 
United States v. Kirby, 7 Wall., 482: 

“All laws should receive a sensible construction. General 
terms should beso limited in their application as not to lead 
to injustice, oppression, or absurd CONSEG UENCES. Tt will always, 
therefore, be presumed that the legislature intended exceptions to 
its language which would avoid results of this character. 


The same, in effect, is in Ritchie v. Smythe, 13 Wall., 162. 
This language of Justice Field, found in The United 
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States v. Kirby, supra, is repeated by this court in Carlisle 
v. The United States, 16 Wail., 158. | 

The same thing is repeated, and The United States v. 
Kirby is reaffirmed, in Oates v. National Bank, 100 U.8., 
244. 

This language of Justice Field is again quoted, and the 
case reaffirmed, in Chew Heong v. United States, 112 U. 
S., O00. 

How supremely unjust and absurd is this construction, 
which makes this Jurisdictional act to be a repudiation of 
the treaty of 1855, is made to appear in every part of this 


discussion. 


REPEAL OF ENACTING CLAUSE NOT ALLOWABLE. 
Another maxim of interpretation, which is disregarded 
in reaching the conclusion that the jurisdictional act was 


designed to repeal the award of the Senate, and was de- 


signed to prohibit the court from trying, according to law, 
the validity of the award, that being the supreme question 
of difference arising out of treaty stipulations, and the one 
which brought into existence this jurisdictional act, 1s one 
already alluded to, namely, that it fails to give effect to 
the enacting clause of the statute, and makes the clause re- 
lating to “review de novo’’ to bea repeal of the provision 
requiring “all questions of difference arising out of treaty : 
stipulations” to be tried by the court on judicial principles. 

On this point, of the obligation of the court to so con- 
strue statutes that every part ‘‘shall stand together,” and 
none of the provisions of the statute shall perish, I select 
the following trom the numerous cases where the court has 
enforeed this rule. 

In The United States v. Walker (22 How., 311) this 
court says, speaking of a repugnancy that shall be held to 


work a repeal: 


“The supposed repugnancy ought to be clear and con- 
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trolling betore it can have that ettect of working a repeal 
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The same thing is stated in Wood v. United States, 16 
Peters, 463. 

In Fabbri v. Murphy, 95 U. 8., 196, the court says: 

“ Authorities show that there must be positive repugnance 
between the provision of the new law and the old to work 
a repeal.”’ 


In Arthur v. Homer, 96 U. 8., 140, the court says: 

“To induce a repeal of a statute, by implication or incon- 
sistency of the latter statute, there must be such a positive 
repugnance between the two statutes that they cannot stand 
together.” (Citing 1 Black., 459; 16 Peters, 342; 11 Wall., 
88.) | | 


In the case of McCool v. Smith, 1 Black., 470, the court 
says: 

“A repeal by implication is not favored. The leaning 
of the vourt is against the doctrine, if it be * * * pos- 
sible to reconcile the two acts of the legislature.” 


The same rule which prevents a subsequent statute from 
repealing a prior one, where that can be avoided, prohibits 
a subsequent clause of a section trom working a repeal or 
abrogation of the main or enacting clause. 

This doctrine is strongly stated in such cases as— 

The United States v. Bassett, 2 Story, 389. 
Ogden v. Strong, 2 Paine, 584. 

Strode v. The Justices, 1 Brock., (by Chiet Justice 
Marshall,) 162. : 
Savings Bank v. United States, 19 Wall., 227 

United States v. Fisher, 2 Cranch., 358.. 
Atkins v. Disintegrating Co., 18 Wall., 272. 


CONGRESS, IN A STRICTLY JUDICIAL TRIAL, CANNOT PRE- 
SCRIBE WHAT SHALL BE THE FORCE OF THE SENATE 
AWARD. 


I now proceed to a still other, and, if possible, a more 
couclusive ground of objection to the interpretation which 


makes the clause of the jurisdictional! act, relating to the 
power to review de novo. to work a repeal of the enacting 
and principal clause of this jurisdictional act, and a virtual 
repeal of the eleventh article of the treaty of 1855, and an 
abolishment of the award of the Senate. 

This additional reason or ground I state thus: 

As already remarked, the first clause of the jurisdic- 
tional act is one commanding the court to try “all ques- 
tions of difference arising out of treaty stipulations, and 
to render a judgment thereon;” that the effect of this 
clause plainly is to require the court fo try the questions of 
differ nce growing out of trealy stipulations iy) th light of, and 
in obedic nee to, the pm provisions = of the ** tre. (Ly iy out of which 
the questions of difference grew. | | 

Add to this consideration just stated this additional one, 


to wit, that, in making that trial, the courts are directed to 


make the trial according to the principles of law, and to 


conduct a strictly judicial proceeding or trial, and to ren- 
der a strictly judicial judgment. 

Stated in other words, the efteet of this jurisdictional 
act 1s one that confers upon the court * strictly judicial pow- 
ers,’ to be exercised “ yudicially ” and according to the 
known principles of law, and to render a judgment that 
would be final, and require no indorsement or approval by 
Congress, or other tribunal, in order to make the judg- 
meut final, and to impose the obhgation, on the officers of 
the law, to execute the judgmeut. 

W hat is here meant to be stated, in regard to the char-’ 
acter of the judicial proceedings authorized by this act, is 
thoroughly aualyzed and illustrated in the case of Gordon 
v. The United States, 117 U.8S., 698. There this court, 
through its late Chiet Justice ‘Taney, makes a caretul 
analysis of the distinction between that class of judgments 
or decisions, which are in the nature of a mere auditing, 


such as the Court of Claims originally could alone render, 


and, on the other hand, such proceedings as were * strictly 
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judicial,’’ and result in “judgments,” properly so called. 
There the court reaches the decision,in the light of author- 
ities thoroughly reviewed, that ‘the Constitution of the 
United States delegates no judicial powers to Congress. 
Its powers are confined to legislative duties and restricted 
within certain prescribed limits.” 

And the court proceeds thoroughly to examine this sub- 
ject and to show— 
g” author- 


ized in the courts, it is incompetent for Congress to under- 


First. That as to a “ strictly judicial proceedin 


take to direct what eftect shall be given, for example, to a 
judgment of a court, or to the instruments and means of 
trials required, on known principles of law, in reaching 
that judgment. 

Second. That Cougress cannot delegate to the Supreme 
Court of the United States any power to exercise any func- 
tions in the nature of auditing powers, or any other fune- 
tions than those strictly judicial in their nature. 

From this case, and others there cited like it, it is con- 
clusively established that, since the present jurisdictional 
act authorizes this court to take jurisdiction, on appeal, of 
the trial of these questions of difference, therefore it is the 
design of that act to make that trial ‘a strictly judicial 
trial” within the meaning of these words as used in Gor- 
don v. United States. | 

This being incontestibly the design of this act of Con- 
gress, it results, conclusively, that it was incompetent for 
Congress, having thus directed a strictly judicial trial, to 
limit, define, control, or prescribe to the court what effect 
the court should give to any instrument of evidence perti- 
nent, according to the established principles of law, in con- 
ducting that trial, and in reaching that strictly judicial 


judgment, 


The act required the court to try, in the light of and con- 


trolled by the “treaty provisions” out of which questions 
of difference grew, all questions of differences. It required 
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construction, when avoidable, is never allowed. (3 Pet., 
433; 6 Cr., 88; 112 U.S., 268, 269.) It was no more 
competent tor Congress to direct that the award of the 
Senate should have no ettect in the trial, or to direct that 
the treaty provision in the eleventh and twelfth articles of 
1855 authorizing the award, and making it tinal, should 
have no force or effect in the trial, than it was competent 
for Congress to prescribe in the act of the 12th of July, 
1870, (16 Stats., 235,) what effect the courts should give, 
in a judicial trial, to the pardon or amnesty of the Presi- 
dent; and which attempt by Congress in said act was held 
by this court to be unconstitutional in the ease of the U.S. 
v. Klein, 138 Wall., 128... 

This case of the U.S. v. Klein is one, I submit, directly 
in point. It renders unconstitutional and void an attempted 
provision by Congress, for this strictly judicial trial, pre- 
scribing the effect which courts shall give to the award of 
the Senate, or that the court shall give no effect thereto. 

‘This doctrine of the Klein case, and the case itself, are 
repeated and reaffirmed by this court in the following 
cases : | 

Armstrong v. U. 8., 13 Wall., 155. 

Carlisle v. U. 8., 16 Wall., 152. 

Hayeraft v. U.8., 22 Wall., 194, 195. 

Lamar’s Executor v. Brown eft al., 92 U.S., 194, 
195. 

Knote v. U. S., 95 U.S., 158. 


HARDSHIP RESULTING FROM THE CONSTRUCTION WHICH KE- 
PEALS THE AWARD. 


Ordinarily an apology would be due from counsel to 
this court for a recitation of familiar and settled principles 


of law such as | have now indulged in in regard to the 


construction of this jurisdictional act, which has been by 
the Court of Claims made to operate as a repudiation of 


rH | 


the solemn treaty obligations of the United States. But 
here, in view of the magnitude of the interests involved, 
the dignity and even solemnity of the questions disposed 

by the Court of Claims, and of the high responsibility 
this vase puts upon counsel, no such apology seems to me 
to be required. 

In concluding these objections to the interpretation which 
worked the repudiation, by the United States, of its treaty 
obligations making final this award, and which results in 
the shocking injustice and hardship to which I have in 
part pointed, and to which I will further allude, and which 
deprives this nation of its most important and sacred treaty 
rights, [ wish to add that in the case there is nowhere found 
an apology i ‘or, much less a reason to justif , the CONC lusion 
in favor of the repudiation lich was reached by the 
Court of Claims. 

‘The court itself has, in effect, admonished this court, by 
its tindings of fact, that there is no such apology for over- 
throwing the award of the Senate. The court has found, 
as a fact in the case, the report of the committee upon 
which that award was based. (See finding No. 43, R., 94.) 

No fair-minded person, and niuch more no judicial mind 
actuated by principles of justice, can read that report, in 
the light of which the award was made, without reaching 
the same conclusion reached by the Senate and the com- 
mittee, that the award was required by the most obvious. 
principles of legal justice. 

In summing up, at the end of that report, the conclusions 
of fact reached by the committee, they use these words : 

“ And while, on the one hand, to award to the tribe the net pro- 

ees of their lands would surely he no more than just to them, 


evan prae tically, 110 regard 1S paid lo rctual value by the 


United States in the sales of public lands : epi undeniably the 
real market value of these lands, which the Indians might have 
realized uf protected in their POSSE SSiON, WAS far greate r than the 
pr wee for whieh they ac tually sold : on the other hand, the United 


States would neither have lost, paid, or expended anything what- 
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ever, but would ONLY have refunded tO the. Choctaws the surplus 
remaining on hand of the proce eds of their OW?) lands. after 
having repaid thre 112S8¢ lves CVe ry dollar expended jor the ay nefit 
of the Choctaws ; AND THAT AFTER HAVING HAD THE USE 
OF THIS SURPLUS FOR MANY YEARS WITHOUT INTEREST, AND 
WHEN, ACCORDING TO THE ESTIMATES OF THE GENERAL LAND 
(OFFICE, IT WOULD REALLY AMOUNT TO LITTLE MORE THAN HALF 
OF WHAT MIGHT BE RECOVERED IN A COURT OF EQUITY, IF THE 
CASE WERE ONE BETWEEN INDIVIDUALS, AS WILL APPEAR BY 
THE ¢ OMPARATIVE STATEMENT HERETO APPENDED.” 


I beg the attention of this court to the concluding words 
of this statement on which the award is based—words which 
the most thorough investigation of this vast case will prove 
to have been more than warranted by the evidence therein, 
where the committee says: 

“Tt (the amount allowed by the award) would really 
amount to LITTLE MORE THAN HALF OF WHAT MIGHT BE RE- 
COVERED IN A COURT OF EQUITY IF THE CASE WERE ONE BE- 
TWEEN INDIVIDUALS As will appear bv the comparative 
statement hereto appended.” 


Again, the Court of Claims has said in its finding No. 
39, Kecord, pp. 59 and 90, as follows: | 


“The consideration which was given by the Senate to 
the subjects-matter, so submitted to it by the said eleventh 
article of the said treaty, and to the evidence which was so 
presented to, and taken and considered by, the Senate, was 
full, fair, and impartial, and its adjudication, as made under 
the said article, was uot influenced or affected by, and was 
In no Way or degree the result of, any fraud, corruption, 
partiality, and there is no evidence tending to show that it 
was. the result of surprise, or mistake on the part of the 
Senate, or of any member thereof.” 


Again. ‘The Court of Claims has solemnly found as a 
fact in the case in finding No. 16, Record, p. 72, that the 
acceptance of scrip and the acceptance of the money to re- 
deem the same, and all other acts relied upon by the Court 
of Claims, as those which deprive the Choctaw Nation of 


Ae | 


their right to the monevs awaided to them by the decree 
of the Senate, were acts done by the Choctaws— 

— BECAUSE THEY WERE POWERLESS TO ENFORCE ANY DE- 
MANDS AGAINST, OR TO IMPOSE CONDITIONS UPON. THE LJ NITED 


a 


STATES,’ 

Once more The Court of Claims. 1h reaching its con- 
clusion that the obligations of the eleventh and twelfth 
articles-‘of the treaty of 1855 ought to be repudiated, and 
the award thereunder disregarded, based thial eonelusion, 
In part, upon the proposition, which it states in these 
words, (Record, p. 104): 


“ But that the legal mght of the parties were misappre- 
hended by the action of the Senate, and that, in the exercise 
of its power under the treaty of 1855, it assumed funetions 
Ol policy unauthorized by the rule ot law which was to OV- 
ern its adjudication, by the submission under that treaty.” 


‘There is 7o finding of iy fuet which justifies the court 
In charging that the Senate * misapprehended the rights 
of the parties.” Hence the language used by the court 
has no foundation whatever. Is this not a conclusive 
auswer ? 

Not only is this so, but in using this language and reach- 
Ing the conclusion there stated, the Court of Claims, I sub- 
mit, falls into an error which is contradicted and corrected 
by its OWN finding of fret No, oe. Reeord, V) YU, where, in 
speaking ot the award, the court finds as a fact that there 
Is no evidence tending to show that the award was the 


a 


result of surprise Or MISTAKE on the part ot the Senate, or 
ot any member thereof, and that its consideration Was full. 
fair, and impartial, and it is a conclusion also which 1s at 
war with the express letter of the submission as contained 
in article AI of the treaty of 1855. 
Look, tor a moment, to this point of the Senate’s mis- 


apprebension of the submission. ‘The words of that sub- 


mission in article XI (see hecord, p. 97) are: 
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‘HR ITRST. 3 Whether the Choctaws are entitled to or shall 
be allowed the net proceeds?” 


The Court of Claims found, in effect, that this provision 
this submission in the disjunctive, “or shall be allowed,” was 
inoperative and nugatory. The Committee of the Senate, 
in tinding No. 43, shows conclusively that. these words 
the disjunctive “or shall be allowed” were, in making the 
treaty, caref lly considered, and that they were, and are 
designed to be, operative words, and to give to the Senate 
the. power and discretion to determine on prinefples of 
equity, “fairness, and liberality,’ whether it was equitable 
to “allow” the net proceeds, and, as already remarked, I 
submit that the discussion contained in said report (finding 
No. 48) is irresistible, in its showing that though the Choc- 
taws not,on legal and teclinical principles, possessed of the 
“title” to ap net proceeds, vet these ought in equity to be 
‘allowed.’ | 

But, under another head, I shall come again to this ques- 
tion whether the award was based on any misapprehension 
of the submission, or on considerations of mere * poliev.” 

Here, then, | leave this question, the main one in the 
case, namely, whether the jurisdictional act is one’ which 
repudiates the main article of the treaty and the award of 
the Senate thereunder. I leave it with the utmost confti- 
dence that it is impossible to reach the conclusion that such 


repudiation is found in the jurisdictional act. 


[T. 


Facts REVIEWED Dr Novo po not JUSTIFY VACATING THE 
AWARD. 


I now proceed to the next question in the case, taking 
the questions up in the logical order which I have pre- 
scribed to myself. I have, 1 submit, shown that the act. 
of 1881, under which the suit is brought, and the bringing 
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of such suit, do not have the effect which the court at- 
tributes to them, to wit, the effect (adopting the language 
of the court, Keeord, p. 104) of requiring the court to— 

‘Hold that under the peculiar provisions of the act 
giving us jurisdiction, as we have held in substance on the 
demurrer, that the sanctity of the adjudication of the 
Senate has been destroyed by the law of our jurisdiction ; 
and that the parties are remitted to their legal rights as 
they existed, wnaffected by the action of the Senate.” 


[ have, as I think, further.shown that the true interpre- 
tation of the jurisdictional act is one which, at most, au- 
thorizes the court to review the question of the alleged 
binding force of the award, as such awards are liable to be 
reviewed upon the general principles of law and equity 
thereto applicable. 

This brings me to the question whether there is that in 
the case, the facts as found by the court being reviewed de 
novo, which will justify the court in setting aside the award. 
And this question of the right and duty of the court to 
set aside the award, is one which brings the court to the 
question whether the transactions found as facts, by the 
Court of Claims, constituted, upon the principles of law 
and equity, a good release of the tourteenth-article and 
other claims otf the Choetaws.? The Court of Claims 
found that these transactions, Which arose under certain 
acts of Congress, did, as a matter of law and equity, con- 
stitute a binding release as against all the fourteenth-article 
claimants, except the 191 rejected claimants whom the 
eourt held not to be parties to the release executed under 
the act of 1852. 

I come, therefore, now to the question whether, upon 
principles of law applicable to this case, that release 1s 
binding. 

It is true that even if that release was binding, independ- 


ently of the provisions of the treaty of 1850, yet I shall show 
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that that treatv delivered the Choctaws from the binding 


tforee of the release. 


j STATUTES INVOLVED IN THE ALLEGED ACCORD AND SatTIS- 
| FACTION. 


| It is proper, as enforcing, in every view, the right of 
| recovery in this case under the fourteenth article, to show 
that, independently of the effect of the treaty of 1855, there 
| is not any binding release of the fourteenth-article claims 
| | established by the transactions which arose under the said 
acts of Congress. ‘These acts of Congress, under which it 
| was found by the Court of Claims that a valid release of 
f the tourteenth-article claims was effected, are:as follows: 
The act of March 8, 1887, (5 Stats., 181,) being an act 
providing for the inquiry as to the extent of the failure of 


the defendant in fulfilling its treaty obligations. 
The act of February 22, 1838, (5 Stats., 211,) being an 
; act amendatory of said last-named act. 
i The act of August 28, 1842, (5 Stats., 515-516,) being 
®n act providing for the satisfaction of shales arising under 
said fourteenth article, and which will be fully noticed as I 
| proceed, 
, The act of March 38, 1845, (5 Stats., 777,) being an act in 
regard to the delivery of scrip under said act of 1842. 
The act of July 21, 1852, (10 Stats., 19,) being an act 


if stopping interest on he scrip annuities, and directing pay- 
| ments of the principal of said annuities, and providing tor 
| i the release. : 

If There are several legal propositions bearing upon the 


question of the alleged validity of the release which the 


court below tound to have been accomplished by the trans- 


actions Which arose under said acts of Congress, which it 


is essential should now be carefully presented to the atten- 
tion of the court. One of these legal principles I state 


thus : 


ope 
we 


CONGRESS CANNOT, BY REPEAL OF “ TREATY PROVISIONS,” 
Divest PROPERTY RIGHTS. 


Wherever rights of property are secured by the terms of 
a treaty, it is incompetent for Congress, without the con- 
sent of the other party to the treaty, to repeal or impair 
the property rights so secured by a treaty. It is proper 
carefully to observe that this proposition just stated is not 
at all in conflict with the law laid down in such cases as the 
‘* Head-Money Cases,” 112 U. 8., 597, and the cases there 
recited and reviewed. | 

These decisions affirming the power of Congress to repeal 
treaties, so hold only in regard to the future operation of 
the treaties, and do not intimate that rights of property, or 
rights compensated tor by mutual covenants and acquired 
In virtue of an existing treaty, and which rights attached 

before the repeal of the treaty, can be, by the legislation of 

: Congress, divested. On the contrary, the “ Head-Money 
Cases” carefully recognize the opposite doctrine. For ex- 
ample, the court states the case of descents cast upon an 
alien, in virtue of an existing treaty and other like property 
rights, and as to such property rights so acquired, in virtue 
of a treaty before its repeal, the court is careful to say 
(p. 598-9) that— | 

‘When such rights are of a nature to be enforced in a 
court of justice, that court resorts to the treaty tora rule of 
decision tor the cases before it, as it would to a statute.” 


Indeed, this doctrine of the non-competency of an.act of 
Congress to divest property rights, acquired under a treaty, 
without the consent of the other party to the treaty, 1s care- 
fully asserted even by the Court of Claims. At the bot- 
tom of page 115 the Record of the Court of Claims states 
as follows: 

“he authorities are many that the terms of a treaty 
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cannot be changed or affected by the act of one party to 
the prejudice of the other, and unless the fact that the 
Indians, whose applications were rejected by the Board, 
consented to the imposition of the new conditions, they 
have a present right to insist, through the claimant, upon 
the letter of the treaty.” 


The court then cites Mitchell et al. v. U. S., 9 Peters, 
711, 749, 755; U.S. v. Brooks, 10 How., 460; Crews v. 
Burehan, 1 Black., 356; Eastern Band of Cherokees, 20 
C. C., 449. 

In the case of Mitchell v. The United States, this court 
declared that the treaties, existing with the Indians in 
Florida, before the acquisition, by the United States, re- 
mained in force after the acquisition, and 

‘Were binding on the United States by the obligation 
they had assumed by the Louisiana treaty, as a supreme 


law of the land, which was inviolable by the power of Con- 


gress.” (9 Peters, 714.) 


In the ease of The United States v. Brooks, 10 How., 442, 
the court held that a grant of lands, by treaty, to the 
Grappes Indians conveyed a title which could not be 
divested by an act of Congress (of July 6th, 1862, 5 Stats., 
491,) confirming the lands to other claimants. 

Richart v. Felps, 6 Wall., 160, 165, 170, presents a case 
where the treaty title had been confirmed to certain parties 
under the provisions of a treaty, this by an award made by 
Governor Sinclair. 

After this confirmation, Congress passed a law consti- 
tuting a commission to retry the question of title established 
by the decision of Sinclair. The commission decided 
agalust the title established by Sinclair, and, under the act 
of Congress, a patent was issued to the party claiming 
under the decision of this commission. This court repudi- 
ated this legislation of Congress in these words: 


‘ Oongress is bound to regard the public treaties. and it had 
5 | ; 
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no power to organize a board of revision to nullify titles 


peel, iat many years before by the authorized agents of 


the gta ago: ” (See reasoning of Havenstine v. Lyn- 


ham, 100 U.S. R., 488, 489.) 


It cannot be useful to multiply authorities upon this 
point. The rights of the Choctaws, under the foarteenth 


article, to the property secured thereby, #a«granted upon 


full and ample consideration paid, and the reservations 
covenanted to them in article XIV conferred upon them 
strict, private property rights in and to the reservations 
therein secured. If those property rights have been di- 
vested, it is not in virtue of the mere mandatory provisions 
of the said act of the 23d of August, 1842, (5 Stats., 513,) 
or of the on of March, 1845, (5 Stats., 777,) or of the 21st 
of July, $52. (LO Stats., 1%,) which assumed to. divest said 
property sproi and substitute in leu thereof money and 
scrip without the consent of the Choctaws. ‘To hold that 
Congress can abolish such vested property rights by a simple 
act of legislation, is to declare that Congress can divest titles 


without “ due process of law,” aud is precisely what is de- 


nounced by this court as repudiation in the Sinking Fund 


Cases, 99 U.S.,.719. And so the Court of Claims held, 
and therefore went to the question whether what was done 


cad 


by the Choctaws, under said acts of 1837, 1838, 1842, 


1845, and 1852, constituted a “release” of their tourteenth- 


article claims, volunturi/y made. 


On this point the Court of Claims held that the aet of 
receiving the serip provided for by the act of 1842, and of 


= 


receiving the $872,000 provided to be paid, as the amounts 
awarded to the claimants under the said article 14, in lieu 
of the scrip, awarded under said act of 1842, and the exe- 
cution of the release provided for in the said act of 1852, 


constituted an assent binding upon the parties, and waived 
all right to the fourteenth-article clans. (See pages 112 
and 113 of the Record. ) 


rm. 


poe 


eth i 
~ nea a 


neil Ligne aah nee one 


wie Dae A A at RMS 
ii SA ES AEM = ERTL: 7 


I Ric ONS ae bh 8s" spas pon 


ae RS 


36 


Wuy ReEcErPTt oF ScrRrp AND THE KUNDING MoNEY No Ac- 
CORD AND SATISFACTION. 


My proposition, in answer to this position and holding 
of the Court of Claims, I state thus: 

The condition of absolute want, helplessness, and inca- 
pability, on the part of the Choctaws, to resist compliance 
with the mandatory provisions of these several acts of 
Congress, as these existed at the date of the receipt of said 
scrip, of said money, and of executing said release men- 
tioned in said act of 1852, was such, and their relations to 
the Government of the United States were such, at the 
date of these transactions, and the shocking inadequacy 
of the consideration for the release was such, that the ac- 
ceptance of the said scrip and money, and the execution 
of said release, do not constitute a valid release, or an ac- 
cord and satisfaction, under the principles of law applica- 
ble in such cases. 

Upon this point, without elaboration, I state the follow- 
ing propositions, derived from the face of the said acts of 
Congress, and from the facts found in the present case: 

The Court of Claims erred in giving no effect to the 
relation of dependence, or wardship, existing, at the date 
of these transactions, between the United States and the 
appellant. (See Record, p. 102.) “he court treated the 
language which this court has so often employed, upon 
this subject, as a mere sentiment, having no legal force or 
application in the courts. 

This question of the relation of wardship and depend- 
ence of these Indian tribes has been by this court repeat- 
edly asserted, and that, not for the purpose of dealing in 
mere sentiment, but for the important and strictly judicial 
purpose of rightly interpreting their contract and treaty 
rights. 
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[In the Brief,at pages 171 to 190. this matter is more fully 
ex:imined than I ean or need here do It is snfiicient for 
me to say as to the acts of 1837 and 1838, under which the 
first commissioners sat and made decisions as to fourteenth- 
article claims, were acts designed simply tor the informa- 
tion ot the (government in its future settlement with the 
fndians touching these reservations; and the appearance 
of the Indians before these commissions for the purpose of 
proving their claims, has no element of waiver of rights 
contained therein. 

[ wish. now, to direet more particular attention to the 
provisions of the act of 1842 (5 Stats., 518). 

First, notice the flagrant violations of the treaty obliga- 
tions which that act embodies. ‘These will be found con- 


veniently stated at pages 44 and 45 of the Record in the 
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replication. I need not here allude to all of them. 

The third section of the act (d Stats., 514, 219) is the 
one that provides for issuing scrip in lieu of lands taken 
from the Indians. In defining who may be allowed this 
scrip, the first provision is that the reservee must either 
prove that he made his election, under article XIV, within 


the six months, or must prove to the entire satistaction of 


the commissioners, and the Secretary of War, that he sigm- 
fied such intention within such six months; and if his name 
was not enrolled, that it was omitted by the agent. The 
hardship of this provision will be seen when we come to 
state what was found by the Court of Claims as the means 
resorted to by the Government, and its agents, to prevent 
the Choctaws from signifying this intention, and from 
having their names enrolled within the six months. 

he second requirement of this third section, as a con- 
dition to receiving scrip, was the production of positive 
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W hen all these stringent proofs were made, then it was 
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The act of the 8d of March, 1845, (0 Stats., ¢/7¢,) pro- 


vided as to that half of said serip authorized by the said 


third section of the act of 1842, which was not deliverable 
till the reservee had removed to tne West. should not be 
delivered atall. It enacted astothis half that the amounts 
awarded for the sald lands Onn \W hich they reside. but which 
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datory,and gave no election in regard to taking this annuity 
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Next it will pe observed that the act QO] July 4S 1852, 
providing for the said release, &c., (10 Stats., 19.) is a per- 
emptory command, by Congress, that all interest on said 
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cease after the 5Uth oi June, 1852. 


[t then direets that the Secretary should pay the owners 
of the scrip the amount awarded in each case, respectively, 
the amount appropriated not to exceed $872,000. 

It then added ti:e proviso that this payment and satisfac- 
tion of the awards of scrip should be first approved asa 
final release of the claims of such parties, under the tour- 
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of which the fourteenth-article claimants were deprived 
were the choice lands of the country, [n the reports found 


as facts by the Court of Claims, it will appear that these 
lands were worth, on the average, at least five dollars per 
cre. See tinding No. 43, Record 94, at pages 128 and 
129 of appendix to brief. The Court of Claims found them 
to be worth, in 1830 and 1831, on an average, $1.85 per 
acre. (Finding 29, Record, p. 85.) They were more valu- 
ble in 1886, the date at which they were entitled to the 
patents, and on which we insist the value should have been 
made, 

In hnding 30, (Record, 85 and 8&b6,) the court finds the 
value of this scrip (as near as it could be ascertained) in 
finding as a fact a return made on this subject by the Com- 
missioner of Indian Affairs in 1856. 

Treating the 119,860 acres of scrip, which by that report 


it appears the Indians gave away (ip paying lawyers whom 


they were compelled to employ, owing to the outrages and 
hardships to which they were subjected by the Govern- 
ment), as having realized them nothing, as it should be 
treated, and taking what was realized, as shown by said 
report, on the balance of the scrip Which was sold, and the 
amount realized per acre Was 21.549 cents. 

Treating that paid to the lawyers as having realized to 
them the same as that which was sold for money, then the 
amount realized for the scrip was 41.0026 cents on the 
average. 

‘he result we have, then, taking it the most favorable 
for the Government, is as follows: | 

For the part of the scrip that was funded, at $1.25 per 
acre, the loss—treating finding XXX as right—to the In- 
dians on that half was 60 cents per acre. On the other 
half, the loss was the difference between 41 (finding 30, R., 


85, 86) cents and $1.85, to wit, $1.44 per acre, 


I now summarize a statement of the value. per acre, of 


these reservations, as such value is derived from various 
sources. 
ay ‘ } se ly 3° > . l- Ta t 7) . r ’ rrr? rt ‘ ees } a } i tT Fr) " r 
AS already remarKed, tbe QUAaNLILY OF ACTeS iost DY these 
wronetul suies Of the Governinent was 1.404.640 acres. 


i 


(Finding 14 


we, 
o> 


Sa & | iia : ae Pe , 
,iv., f/1.) One valuation of these lands 1 have 
already stated, as found in the report DY Senator Sebastian, 
| 


* | 4 ail . . : | 
On WHoich the award Was based. 


} 
I 
where he says, speaking of these lands, that they were 


worth ‘on an average perhaps not less than Sod. and muec } 
of it still more.”’ 
1,404,640 acres, at $5 an acre, produces an 

ee Ci ak.ccckccedewensnnes etetebabe: eee ebona $7,023,200 OU 
The total amount realized for this land by 

the Choctaws, taking the value of serip cd 

livered at 21 cents an acre, (which treats 

that paid to lawyers as lost,) and the value 

of the scrip) funded, at-$1.25 per acre, and 

you have an aggregate See ae te ae a 1.019.016 80 
Making a loss, if the lands are treated as 

We le BORG. OE ois vs cnn cnvccocweceackoenns 6,004,183 20 


[It the half of the serip delivered is treated as 
iL 
worth 41 cents, then the aggregate realized 


: } : . 4] ] . — : ‘Je , 
tor all scrip, including the funded part is... 1,159,052 80 

>> ] } : | her are tones? “y 
Making the loss, if the lands are treated as 
worth $5 an acre, and the scrip delivered 


as worth 41. cents, Of.....c..cccccc.cccccccceccee 0,004,168 ZU 

Avother method o! re ting at the value of reservations 
lost is to take the value ot the orphan lands, which are 
mentioned ‘in finding 22. An inspection of that finding 
will show that, of these orphan lands, there were 134 quar- 
ter sections; that these quarter sections were required to 
be selected of wag rage quality and v ilue,”’ (R. fE£ , tol. 112), 


. ? 


and that they Were selected ** of as hearly athbaverage quality 
and value with the other locations as practicable.” (Kec- 
ord, p. 74.) 

The reeord of the Court of Claims shows that these 
orphan lands were appraised, in 1856, by commissioners 


appointed tor that purpose, al prices which averaged $5.00 


an acre. 


+ eae tit NA 


A& 


[t will be further seen by the record of the Court ot 
Claims that they were sold. in 1SSS. at suction. at prices 


of Claims, 1147-1152. ) 


It will also be seen by tle findings of fact (R., p. 92) 
that the amount realized from these sales of orphan lands, 
after deducting all expenses, Was $120,827.76. 

The number of acres producing this net aggregate was 


21.440, so that the net amount actually realized, after de- 
ducting all expenses, by the orphans from these lands. Was 
$9.65 per acre 

Again, two witnesses were examined by the claimant 
who were tamiliar with the value of these lands in 1856, 
to wit, EK. S. Mitehell and Joseph Hodges 

Mitchell’s estimate of the value of these reservations 
per acre was, “at least three dollars ($3) per acre.” (Court 
of Claims Record, pp. 1429, 1450.) 

lodges’ estimate of the value per acre was $5. (Court 
otf Claims Record, pp. 1678 ef seq. 

Again, the Court of Claims, in finding No. 29, (h., 85,) 
finds the average value of the lands ceded by the treaty 
of 1830, and to which the reservations provided by the 
treaty apply, was, in 1850 and 1831, $1.85 per acre. 

[t will be perceived that this finding, independently ot 
the other evidence to which I have alluded, does injustice 
to the Choctaws in two particulars: 


, 


1. ‘That it does not find the value ot the lands at the 
time the Chectaw reservees became entitled to their patents 
in 1836, and when the lands were more valuable than in 
1830 and 1881. 

2. The other injustice is, that it finds the average value 
per acre of all the lands ceded, whereas the reservations 
were obviously the choice lands, and contained the im- 
provements of the Indians; and they ought not to be re- 


duced to that average value which is obtained by includ- 


ing all the refuse or worthless lands included in the entire 
cession. : 


{ " 


=” 


49 


Now, if the court will take, out of the various proofs of 
value per acre above stated. the following, to wit: first, 
the appraisement of the orphan lands in 1836 at $8.50 pel 
acre; second, the net proceeds realized from the sale of 
the orphan lands, as shown on page 92 of the Record, to 
wit, $5.63; third, Sebastian’s estimate of $5 per acre; 


% 


-_ 


fourth, Hodges’ estimate of $5 per acre; fifth, Mitchell’s 
estimate ot $3 per acre. sixth, the Court of Claims’ finding 
of $1.85 per acre,—and add these six estimates together, i 
produced $25.98 ; and dividing this bv the numbe! oft esti- 
mates, to wit, six, and you obtain, is an average of the 


estimates, the price per acre of $4.83. 


‘Taking this AVeCTAage value ot the 31X esti- 


-_ 
‘ 


4 . | . - =o ,cyre "<6 | ig j 
nates, the aggregate value ot the 1.404.640 
ee ee, TERENCE Bn oo ow 6w okns 00 #s ce eeene .. 96,784,411 ZO 
. eo | oa ~ : : 1 
If from this aggregate ls subtraetec’ the 


vaiue oT the Scrip delivered al 4] cents, 
and the aggregate of the funded half, 
2g PC) } * ™ : : . x me ‘>¢ P44) 
95 (2,000, the two amounting to ........... 1,159,052 80 
and subtract this last amount from said sum 
. i? — . ¢ 4 a } ’ > = »< _ < a > 
of $6,784,411.20, shows a loss of...... veee 90,020,015 £0 


Again : Li you estimate the value ot these 
1,404,640 acres Oj reservations taken 
trom the Choctaws, and sold by the Gov- 
ernment, at $1.85 an acre, you get the 


aggregate value c: the lost lands. equal 


ic Rae ES oN ies Peta SPT CORE ee S$? 600.584 0 


at. 


J 
If you subtract from this, the aggregate 

value, at 41 cents per acre, of the scrip 

delivered, plus the $872,000 paid for the 


funded half of the scrip, the two making 1,159,032 80 


You obtain as the amount lost..... Nek agar Se $1,441,551 20 
And this includes no interest. 


7 
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Such, may it please the court, is the exact substance of 
the tacts relied upon by the Court of Claims as those which 
constitute, on the part o1 the Choctaws, an “accord and 
satisfaction’ as to these fourteenth-article. claims, and 
make the release of November 6th, 1852, (Record, pp. 7, 


) 


74 and 75,) finding 23, executed under the said act of 


; Pr é) ae : £ a ast +h aty slat ‘ 
idozZ, to pe a bar to the fourteenth-article claims. 


vr . r > ' rT’ se — ee . ’ cs TAM TIMTTIM TE, 
HOREGOING ‘TRANSACTIONS DO NOT. IN. LAW. CONSTITUTE 


ACCORD AND SATISFACTION. 


My proposiuion ot law. based upon tnese tacts. 1s that 
: } ; ? } heme 
tnese transactions do not eoustitute an “ accord and satis- 
er pe ] lq t woaple — Syeeord and a $3 
faction,’ and wouid not work sueh an accora alif Satis- 
faction as between the United States and a citizen, and, 
r 


much more, not between the United States and this subject 


and dependent tribe. 


PRELIMINARY POINTS AS TO (JUESTION OF VALID RELEASE. 


ie court the authorities upon this 
a 


In now presenting to t 
point, as to whether, judicially viewed, these transactions, 
which occurred under the said acts of 1837, 18388, 1842, 
1845 and 1852. do, as against the Choctaws., make out a 
valid release of the claims named in said release tound in 
finding 238, (R., 74,) it is essential to premise some pre- 
liminary propositions, which | bee to fix in the attention 
of the court. 

First. ‘The first of these propositions is that it is no part 
ot our claim. regarding inese statutes, that i Was within 
the duty or the power of the executive officers, charged with 
the execution of the various provisions of these laws, and 
with the taking of said release, to treat such laws as either 
violative of treaty rights or as unjust, or as inoperative, 


As between these laws and the officers charged with the 


execution of the ministerial functions they impose, our 


5] 


position is, on the contrary, that it was their plain duty to 


execute the statutes, and it was not within their dutv or 
power to judicially sit upon or decide regarding the bind- 
Ing@ force of the laws or of the said alleged release or com- 


. —— (4 \e Lal] , T o3 | \ : 107 T ’ > 

promise, ‘al ampbdell / United States. 107. U. S 
9) 

411, 412.) 

Second. Again, it 18 essential to turthé 
In the absence oj 
_ ws Pol ee — | 
solutely beyond the power of the appellant, and of ea 
. lividual of ha trih ‘ art _ meee  metiwe ® % 
Indadlviaduat OF the tripe, to assert In any eourt, any de- 

ang nO AGA? + +) : Ly yit } Slee . et ee . +4) ae : 
manag, aS against the nitead States, OF any OT ThHell alleged 
2 rel ‘ . ’ ] ’ ' . + | ec) . +e} : ' * ; lL. _ . ~ _ 7 : 
rignts involved in these transactions, or to bring any suit 
calling In question either the validity of such laws or either 
O} them. Or any part thereor, or any action raising the 
question Of their rmght to refuse to obey these laws, or as- 
Sserting their Claim that the reiease Was either unjust or 
mot. Varia, ese nalands were, I these regards, utterly 
’ : 4 al; ] oy 6s . & 1] . Ano 1+) ’ i" i] ] .¥ y* oy 3? a Sa 5 > 
remedaiess, aS well aS Gestitule OF ali power OT Pesistance, 
as found in finding 16 

win? 3 —— eo via 7“ tafnily pr 

Third. Anothe preliminary matter, to be carefully re- 

| } ’ i : owen, = 4 * +L, %4 > ats . ' i. ; 

membered,is, that 1t Was Decause OT these COndItLONS OT hel 
lessness, of all absence of remedy 1n the courts, and of 


‘ 


ject mi 


stitution and dependence, that the fact becomes 


, 
utterly insignificant, which is so relied upon by the court 
below,.(see K., pp. 112, 147,) in its attempt to put the Choce- 
tAws lili a pos LIOn) OF @ad (iatiae With thie (5 yy ¢ roment, LO Vit. 
the fact that in SOTRC of these transactions they had the 


ry ’ i » ae ; > . - 5 . . 
his presence ol COULTSEel. procured rO!l rne purpose ol 


aiding in getting the plttances aiowed. DY these iaws, Was 


— i . 
} 4 ’ i * " 

not of the slightest vaiue to the Gnoctaws in the way ol 

j - a 4 1 ’ : | " resTrira 
alaging them either lO resist tne eXecution OF Loese Statutes, 
or in the way of securing to them the trial 1n the courts oj 

, ? i . . , 210K) .? rigl . 
any ot thnell supposed riguts, wounsel Ccouid, in tne very 


\ . f . ] } >} | lx, } i e 7 l, . 
nature of the Case, do for them absolutely nothing, eithe! 


: " 9 } } is ‘ sors ' <% " 
In counseling them to gaisovedience to said iaws, or 1n 


wv 


y saree 


ay) 


of 


counseling them to test their force in the courts, or in 
counseling them to reject the poor means, tendered by 
these laws to them, of escape from starvation, or 1n coun- 
seling them to refuse to leave their homes. With the aid 
of all the counsel in this country, the Choctaws were as 


‘ 


rar) ' ny : nw Y 4) sorhte , noalng ) 
OWwerless to assert any of these mehts, as against these 


’ ° 2 } . 
statutes, as they were to arrest the course oj the winds, or 
+ ; * j ] . 7 — : ‘i ] ‘ > ‘ ’ ‘ . > 
OT the tides. And so it is. in substance, tound, as a fact, 


by the court below in finding 16. 
Fourth. But so far as the right to test, judicially, the 


Some, 


validitv of this alleged release is concerned, all this is now 
changed. It is changed by the fact that Congress has 
now, for the first time, opened the doors of the courts to 
+ | ‘ . " | ‘ \ j + | a’ T ¥?09 9 ¢ TVs ’ 1] f stats . 

Lois peopie, and these transactions, alleged (tO CONSTITULE 
ine reiease, are now, ror the first time, directed, DV Con- 


2 , 7 es hh, - loheas 4 : . I ¥62 | 
press, to he tried DY tne PMOPAaLity and the light QO] judicial 


va 1 a cl a ee rail ] hon : ' - ee 
science; and the force of these transactions, as a ecompro- 
mise, 1s now, for the first time. to bc tested by the econ- 

: mm ao .. ee | \oe ee 
science and the morally Ot the taw applicable tO all tine 


people. 


yyy ‘ e | . , ‘vf , ‘ 's> . t eee 7 3 (i 4 + ] . 

his tast proposition, that your trial, aS affecting the 
21 op) . \ , . oamri ths a Se Pe pce : 
rights QO} the (+ O\ ernment and the ftoree of this rerease 1n 


. — ' . . . wr 4 ot = ‘ : 3 ; pst } 
its flavor, is to be conduc ted AS lf tne iyOoOVernment vere an 
: d ee 7 ." | ‘ oe ‘> " 7m “ : ] _ j i 5) j a 4 ] } - 
nNaiwviaduai, and aSif an Inalvidual had inhhictead the wrongs 
advOVe named, and were the author of the edicts promul- 
rated DY these statutes against the Choctaws, Is cLnorougnly 
oe : 
ramMiNar iaW. 


[his was recognized by the court below, and it cited to 


+ | t } 1 ve vr ’ ; 1] on As » (NX wf tue. ft 
that point in the case of Floyd Acceptance Cases, { W all.. 
676. 


The doctrine of those cases. touching this point, has 
been often repeated and enforced by the courts in every 
poss.ble view of this matter of the status of the Govern- 


ment in suits where tiie Government has, in any way, con- 


sented to become a party. 


This subject is carefully and strongly considered by 
Justice Hield, in United States v. Klint, 4 Sawyer, 45. 


j 


ihe substance of the rule on the subject is thus expressed : 


os \AT I a ry ova4 | @ — Pu =) ane cute 
Vhen the United States voluntarily becomes a suitor, 
| , 7 ig 1 |r) +44 +1) ® + . _ an +, | 4 ha! ry} P 
It Stands Upotl L\t1C@ Sallie rooting as PLY ALC LUI iduals. lhe 
(TOVernment Cannot have reilel Which if would ve Inequit- 
} ‘ . 4 . or } } a) 
pige Te (yr? .7 cy PR] {ji} j 
Livi > LAist Inalviduais 
Cy } 
ry i ‘4 , cuits ae ' , . . - I 2 
t ited states 7 [ milo National banuk, ivtn bene- 
‘ ‘ 7 Tis 


Mendall v. United States, 14 C. C., 247. 
United States v. State Bank Ol boston. G96 U. S.. 30. 


And see the turther cases elted in Kendall U. United 


Put. . Stilt rurtner, ana peroaps tne most iaportant 
preliminary suggestion bDeuring upon the matter of whether 
4 ‘ , ? i 
This release 1s, in THis trial, to ve qdeait with as conclusive on 


S 


. *) ') ; + | 737077 ‘ +f? . a . af ‘ f } ’ ‘ ? 
the court, is that Doth the Jurisdictional act and the treaty 


OF 1500 SHOW, DY Chelr terms, that they were made ov pur- 
“ “hh i . 4. 7 4 4 i (*‘j tert ‘ +2 | a +. : cur« . > 
pose to Go TUustice to the noctaws, aS sucn MIsStiCe Was Tre- 


quire i VV the “treatv stipulations, and on purpose tO 
‘ A 


remedy and relieve against the shocking inyustice inflicted 


’ 7 
and si Lit V1 rrestion vow especially is to say that 
fhe TUrisdl BY is most careful to sav that the DasIs oO} 
éé ‘ " ¢ 4 
. , * } rig i! Stil Pidtions, AnLG not} Statute Stibpu- 
a ‘ 
Bt n L’, thie trial and in 1 woneaninga tor thie radrace 
mtLONS ror this (lal, ana In HOW Opening io! (his rearess, 


Lhe courts, Congress Nas Cate! hy wnored these statutes 


—, 
| ? 


which inflicted the outrages meant to be redressed in the 


COUTIS. and sent the eourts directly back to the original 


wee 


souree of the Indians’ mehts as found in “treaty stipula- 


tions.” Hence, in deciding whether the release called for 


s 


by suid statutes should. in this trial. be held to be an *ac- 


cord and satisfaction,” you can give uo force to the com- 
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mand of a statute making the release conclusive, if said 


treaty stipulations and the “liberal” justice they command 
stand in the way of, or forbid, the enforcement of such 
release. 

[ beg the court now to group together all the elements 
which go to make up this alleged accord and satisfaction— 
this release, 

iiere was, on one side yf this alleged compromise, the 
fragments of an Indian tribe That tribe 1s, by the treaty 
ot L855, in its eleventh article, certified to have ever been 
good in conduct, faithful in services, patient in submission 
to sacrifices To that people the treaty of 18380 had 
solemnly covenanted that the United States would protect 
them in their property, their possessions, and their peace- 
ful residence—protect them from and against all intrusion, 
Invasion, molestation, and wrong-doing; that their prop- 
erty should he held to be sacred—as sacred as that of the 
citizens of the United States, and equally under the pro- 
tection of the Government, and “on no occasion taken 

for public PUrposes without qust compensation being made 
therefor to the rightful owner.” (7 Stats., 330.) 

Then, and instantly aiter the making of this treaty, be- 
gan those years of most wanton, causeless, and unchecked 
outrage and robberies described in the findings of facet 
Nos. 8, 9, Zz. and l6,robberies conducted under the affirm- 


ative instructions of the very agent. W ard, who Was sell to 


secure and protect them 1n these treaty rights —outrages 
prosecuted by the entire white population of thet region, 
and consummated by the Government itself in the sale, in 
admitted violation of the treaty, of their lands to the enor- 
mous extent of 1,650,400 acres, as shown in findings 13 


and 14, Record, p. 71. 


Under the operation of these cruelties so persisted in for 
these years, this fragment of the broken tribe so hunted, 
pursued, and outraged, came to the condition in which 


| 


they are described at page 66 of the Record. There they 


are described as “wantonly abused and ill-treated ’— 
‘crops destroyed ”—* houses and cabins torn down, burn- 


i i | 


ed —-** homes taken Possession oO} ‘‘driven out of tnel 


country ’’—“threatened with the military ”—“ whole fami- 
lies wantonly driven trom their homes ”—* wanderers for 
years, living about in all seasons in open camps, seeking 
precarious subsistence which scarcely sufficed to keep them 
alive ’’—* driven to the swamps, with their women and 


n the night. to their own 


o thence, 


corntields to obtain tood—seized DV 


ehildren ; ” stealin 
e military, thrown 
into wagons; chained like pigs; reduced to a condition of 
abject wretchedness and poverty; fugitives and vagabonds, 
withont homes, without protection, and without food. 

Wien in.this condition a law is passed commanding that 
they shall receive in lieu of this 1,404,640 acres of land, 
worth, on ath average, even according to the findings ol the 
Court of Claims, $1.85 per acre, scrip, which realized, at the 
utmost, to them, as to the one-half, 41 cents an acre; as to 
the other, funded at $1.25 per acre. ‘This they are com- 
manded to receive by a peremptory law of the nation that 
had reduced them to this condition. and to ** RECEIVE IN 
FULL SATISFACTION ” FOR THESE LANDS, Or else receive noth- 
lng, and to execute a release of all claims for said 1,404,640 
acres. 

In view of these facts thus inadequately grouped, well 
might the Court of Claims find, as it did find, that this 
people— 

Kgs W ere reduced tO a helpless condition ot want, which 
rendered it practically impossible for them to contend 
with the United States in their requirement, that the 
Choctaw heads of families should accept and receive the 
said scrip provided to be issued to them in lieu of the res- 
ervations by the act of 1842; and the said scrip and money 
paid tO redeem the Same were taken and accepted by them, 
because they were powerless to enforce any demands 


against, or to impose conditions upon, the United States.” 
«) 


(Finding Lb, Kecord, ¢2.) 


O26 


And the question of 
| 


] 
int 
i 


ust 


isi stated is. whe 
ease so executed under these cond 


considerations and facts ] 


| 


TT} 


compromise—accord and satistaction—release. 
i think it 18 not too much { 


ro say t 
cording to our law, then it is an element of our | 


roe 
> 
a 
ae 
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es 
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— 
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: : } . he ? a cai ies 
would bea reproach to a eondition of barbarism. 


our law And [turn now, 
for a few moments, to the entorcement of 


But such is not tl 
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Direct AUTHORITIES 
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ilminary points Kept caress 


In mind, I now Fo to the 
direct authorities upo! he ] it. 


: Do these transactions, 
viewed in the light and tested bY the morality or tne law, 
constitute a good accord and satisfaction 7 

There Is. I think. no Cas Or CON manding authe rity It) 
existence which so fully answers this 


= } } 

.+ ~¢ ‘} 4 : Tt} " 
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valuable opinion of this court in the late ease o 


f Swift 
Company v. United States, 111 U. S.. 22 


I SO think, not merely because itis the deelsion ot this 
court, but also because « 


tf some of the characteristies of 
that case, to’which | now beg | 


Of these characteristies | select t] 


MOWING: 
Lst. That case of Swiltt was. iike this Case, a Case ot 
] : eta ‘rad 
alleged accord and satisfaction 


od. Like this Case, it was 1n that a series of releases, 
made in writing. which 


g, Was Claimed to constitute the 
accord. 

ate Like tl » as . ? aye . . >t 

eu, ake the present Case | WaS a Gase V 


where the re- 
the United States, 
coverlug moneys actually owing by the ¢ ;overnment. 
4th. Like this case it 
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lease was made to, and in favor of. 


presents ad Case where the releases: 


were demanded. and were demanded by 


otiicers of the 


AW which I Arh) brought to by the 
ther such a re- 


itions is, in law, a good 


or “a1C- 
good at 


law which 


od 
United States claiming to. be acting under the require- 
ments of statutes. 

5th. It was a case, like the present, in that there was no 


. . . 
} 4 | ] 


ie tt il , | 
claim that the officers, taking the release, did not act bona 


1. As in this ease, so in that, the releases were ex- 
press and unambiguous, and discharged the claims sued 
for. 

7th. Like the present case, so that of Swift was a case 
where the release was made without any protest. 

Such are some of the similarities in the leading features 
of the two cases. But the case of Swift differed trom the 
present in several essential particulars, and in the particu- 
lars in which they differed the case of Swift made a 
stronger case for a binding release than is presented by 
the case at bar. 

One of these differences was that in Swift’s case the re- 
leasor was sui juris, and was, in contemplation of law, the 
Government’s equal in intelligence and in the power of 
inaking choice between executing the release and not. 

Another difference is that the courts Were open to the 
sw ift ( OMpPAany for the resistance and redress of the Wrole- 
ful demand made upon the company, such redress being 


found in resort to mandamus in the courts against the ofh- 
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cers in charge, for the purpose of compelling the perform- 
ance of the ministerial act of delivering the quantity o} 

4 ee, oe ’ oe . ° , , ¢ | j : | mATTS 
stamps to which the releasor was entitied. for the mo 2YS 


he tendered or migh 


t tender. Whereas, in the case at bar, 
no court Was open 11) any event tor the assertion of any 
right or resistance of the dem..nd for the release. 

Another ditfterence is that, in the cuse of Switt. the ex- 
cessive demand submitted to was not, in the magnitude of 
money required, enormous, or such as shocks the con- 


scrence of the Chaneellor: whilst, in the present case, the 
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wrong epntorced and the sacritice made by the release 
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To 
amount to millions of dollars, and consumed about the 
entire estates of the releasors. 

Such are the general similarities and the general dis- 
similarities of the two cases 

W ith these general views of the two cases in mind, please 
look now at what is held in the Swift case and in the cases 
there reviewed and approved by this court, first noticing 
the Swift case itself. 

There this court held that where it appeared that the 
Government, with power to compel obedience to a con- 
struction of the law “deliberately adopted,” (p. 28,) and 
where the construction was erroneous, and the Government 
demanded obedience to that * deliberately-adopted ” con 
struction, and demanded arelease by the citizen of moneys 
justly owing to the releasor, there the release was not bind- 
ing, even though uo protest had ever been made by the 
releasor nor by any party for some ten years previous, and 
where the releasor bad, without protest, continued to bow 
to the demands of the Government, and at the end of each 
month had executed this release without protest. 

[t was the presence in the case of the power ot the Gov- 
ernment to enforce the release by refusing further stamps, 
aud thus suspending the releasor’s business, that the court 
made to constitute the constraint, and to take trom this re- 
lease the character of being “voluntary.” 

Now apply that principle here. What power, as against 
the Choctaws, did the Government hold over, and as to, 
the reservations covered by this release? 

Ist. The Government not only held the power to take 
trom them these reservations, but it had already, in fact, 
taken them. | 

2d. It not only held the power to remove this people 
from their homes, but it had already either removed them 
or had, in large part, driven them to the condition of wan- 


derers and vagabonds. 


3d. It had not only the power to make and to issue com- 


59 


mands that the Choctaws should accept what the (Jovern- 
ment might choose to give for these reservations, giving 
In that command to the Choectaws no echoiee. but it bad 
actually issued such commands in the shape of the statutes 
above enumerated. 

4th. It had power to enforce these commands by the use 
of not only the executive forces of the Government, but 
also the military, and it had, at the date of the release, 
‘ lre; | 4 é at all ’ 5 se | | recall — ‘s ] y 1 . »<¢Y . 
already actually enforced the exclusion of these reservees 
from the reservations covered by the release. 

rT. } . } ? } 

Then when it had redueed these people, by these means, 


rT 


to a condition of beggary and despair, it came to them, 
in the shape of a tender of what it chose to tender, but 
came with no choice between accepting the tender and 
executing the release, on one hand, and on the other hand 
the absolute and unqualified loss of every farthing of com- 
pensation for the reservatious released. 

[t is, [ confess, impossible for me to realize how it can 
be fairly said that the release in the case of Swift Company 
was involuntary, and the one presented at your bar in this 
trial was voluntary. 

But pardon me for now proceeding, somewhat more in 
detail, to an inspection of the cases approved in this opin- 
ion, and some others. 

Notice now what the Cases cited in Swift Co npany, and 
approved by this court, establish as things which will take 
from a release, or from ‘“ aceord and satisfaction,” its 
voluntary character. 

In Lose v. Phipps (7 Manning and Granger, 586,) [1842] 
Was a Case where the constraint which deprived a payment, 
illegally demanded, of its voluntary character, was simply 
that the mortgagee, holding a power of sule, refused to 
desist from) making such sale unless a designated illegal 
exaction were paid. 

In that case the Chief Justice (Tindal) said that the 


inbility to incur the expense and risk of a bill in equity 


Yall 
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was a sufficient constraint to deprive said payment of said 
illegal exaction of its character as voluntary. 

[In Parker v. Railroad Company (7 Me ining and Granger» 
293) the court held that yielding to illegal exactions by 
the company was not “ voluntary” when the constraint was 
only the refusal of a common carrier to carry certain goods 
unless said illegal exactions were paid. 

In deciding the ease the court states the position of 
counsel to have been that the two parties to this transac- 
tion did no, stand on * equal footing” (p. 293.) 

And this view the court sustained. 

The case of Tutt v. Ide (3 Blatchford, 249) is another 
of those approved by this court, where the authorities are 
somewhat fully reviewed, and the conclusion is reached 
that where « common carrier had agreed to carry goods at 
a stipulated rate, and at the place of destination refused 
to deliver them, except on the payment of a higher rate, 
and the owner of goods submitted to the exaction rather 
than to resort to replevin or other remedy, there it was 
held that the payment was involuntary. | | 

The case approved by this court, in Switt’s case, of 
Ogden v. Maxwell (3 Blateh., 319) is one holding that a pro- 
test was not necessary In order to recover money exacted 
by, and paid to, a collector, upon Imported goods. 

The broad principle is in this case laid down (pp. 8238, 
324) that— 

“Any charges or costs iliegally exacted by an officer, 
-colore officit, may be recovered back from him, by the com- 
mon-law action of an indebitatis assumsit. (Clinton v. 
Strong, 9 Johnson, 370.’’) 


The next case approved, in Swift’s case, by this court is 
Maxwell v. Griswold, 10 How., 242-245. The language 


quoted by this court, in Swift's case, from that, is exceed- 
ingly appropriate iu the present case. There the court, in 


speaking of what kind of constraint, or force, or compul- 
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sion is sufficient to deprive a payment of ben 


voluntary, u 


is, in law, 
ul USCS these words: 


‘“ Now. it can hardly be meant, in this class of cases, 
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cuse this cour quotes langrage, with up- 
proval, which has forcible application to our present al- 
lewed| uveord and satisfaction. 

he words quoted are these: 

lo make the payment a voluntary one, the parties should 
stand (hpi ht ai EGU if fooling. BS 
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I have already pointed out the absolute helplessness ot 
this people 1) their submission tothe execution of the alleged 
releuse and their receipt of the scrip and money tendered 
by the aforesaid | 
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on ot Congress, and we are re- 
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from all quesuion reQaraing LUIS position Ol SUDJeCC- 


tion, helplessness, and inequality by the finding of fact by 

‘aims, No. lo. already repeatedly eited, where 
thev are found to have submitted to these * demands” of 
the Governnient ** because they were powerless to entorce 
any demands against,or Impose conditions upon, the United 
States.’’ (i. Fa. 


Again, This court expressly lavs down the proposition 
which I have just stated from Ogden v. Maxwell, 3 blatch., 
319, which it expresses (top of p. 50) in these words: 


“Ifa person illegally claims a fee, colore officii, the pay 
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ment is not voluntary, so as to preclude the party from re 


covering it back.” 


To that proposition this court cites Morgan v. Palmer, 
2 Barnwell and Cresswell, p. | 
Again. This court lays down another legal principle hav- 
ing greal force in its application to the present alleged ace- 
cord and satisfaction Speaking of the right of recovery 
by a party who has submitted to illegal exactions, the court 
says, quoting from Mr. Polock’s work entitled * Principles 

, ia 


of Contract.” p. 023: 
“ But itis open to him to show that he supposed the tacts 


| ' ae a } , : _ a ; , ‘ ; sy 
to be otherwise, or that he really had no choice. 


The eourt eites, to the same effect. ‘A ddison On Con- 
tracts.” (Star p. 1043; Alton v. Durant, 2 Strobh., 257.) 

Such, may it please the eourt, Is the ease of Swift Com- 
pany v. The United States. It is a case which had come a 
second time from the Court of Claims to this court for con- 
sideration, and it resulted in a second reversal. It was, 
therefore, a case where the court evidently grave tO the 
matter special consideration, aud where the court’s judg- 
ment was unanimous. | 

| venture fo Say that the authority of this Case, and 
those therein approved, ought to be regarded as conclusive 
against the validity of this alleged accord and satisfaction. 
But I prefer to go on and present a further view of the 
Cases, 

ln the case of The Union Pacific Railroad Company v. 
United States, (104 U. S., 666, 667,) this court fully and 
distinctly recognizes the doctrine that where a party bows 


to a mandate of the law, or of Government. officers, sub- 


jecting the party to unjust, or illegal, or excessive exuctions, 


there the yielding to the force of the demand. where there 
was no choice, dves not work a release of the rights of the 


parties so submitting. 


ae) 


The court on this point says: 


° 


05 


“The service cannot be treated as voluntary in the 
sense of submission to exactions believed to be illegal, so 
as to justify an implied agreement to accept the compensa- 
tion allowed; for according to the terms of the obligation, 
which it did recognize and now seeks to entorce, it had no 
option to refuse performance when required. But it might 
perform, rejecting illegal conditions attached to the require- 
ment, and save its rights.” 

; 

So, pre-eminently, in the case at bar, the Choctaws had 
neither power nor option to retain their reservations and re- 
fuse the scrip, or to retain the serip and refuse its funding 
or to refuse the giving of the release. 

Again: In the case of The Chicago Railway Company 
v. The United States, (104 U.38., 680, 686,) this doctrine 
is still more strongly stated by this court. ‘There the 
complainant company, which held a certain contract for 
tour years of transportation of the mails at a designated 
rate, was ordered, by the Postmaster-General, to carry the 
mails at a reduced rate, and the company proceeded to 
perform the service under the order, but with protest, 


a 
om, —< ‘ 


Regarding the question whether this was a voluntary per- 
formance and walved the four-\ ear contract riohts. this 
Court savs: 


“And the performance by the company of the service 
required by its contract, notwithstanding the notice of the 
intended reduction of the compensation by the Postmaster- 
General. cannot be construed ads a waiver of 18 rights, Or «an 
acquiescence in the new proposals; AND THAT WHETHER IT HAD 
PROTESTED AGAINST THE ERRONEOUS CONSTRUCTION OF THE 
LAW OR NOT. Hor IT HAD NO OPTION ” 

The ease of Wheeler v. Smith, 9 How.; 55, 81, 83. is a 


case presenting this question of the validitv of the release 


in a legal aspect, somewhat different from those already 
noticed, wherein the invalidity of the compromise is based 
upon constructive duress, or the involuntary nature of the 


accord. But it is a case resting upon the same legal prin- 
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ciples with those considered. In that case the release was 


by a person SUI juris, of mature years, and who was a 
lawyer by profession. 

The release he exec ted was one rade in consideration 
of $25,000 paid him, and the farther consideration that the 
executors, who took the release, should release to the com- 
plainant (the releasor) all claims to any property settled 
upon the releasor by the testator during his life. ‘The re- 
lease was very deliberately made, and was executed in the 
most solemn form and under seal. The court set the re- 
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t these words, 


lease aside as void, aud gave its reasons in 
(pp. 82 and 838): 

6é he complainant, if SeCe@TnUS, had studied law, Lythi it 
manifest, from the facts before us, that he was but little 
acquainted with business’ was an inefficient and dependent 


man, easily misled, especially by those for whose abilities 
‘rom the 


s 


and characters he entertained profound respect. — i 
high character of the executors no one ean impute to them 
any fraudulent intent in this transaetion. Looking to what 
| testator, they felt 
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they considered to be the OD Tes {>} the 
themselves authorized, if not bound, to effectuate his pur- 
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pose by making this compromise With his heir-at-law bney 
had ho persona! interest beyond that Which was common 


to citizens of Alexandria And we admit that they may 
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have acted under a sense of duty from misconception Ol 
their power under the will. But in making the compro- 
Inise the parties did not chand on equal ground, ¢ 


¢ 


he HeCES=- 
sities and character of the coinplainant were well known 
to the executors. Having the confidence expressed in the 
validity of the devise, they could hardly have felt them- 
selves authorized to pay oO the complainant twerty five 
thousand dollars tor the relinquishment of a preiended 
right. Nor could they have deemed it necessary, in the 
agreement of compromise, substantially to constitute him 
the donor of the muniticent bequest to the town and trade 
of Alexandria. 

* We are to judge of this compromise by what Is stated 
In the bill, the facts being admitted by the demurrer. And 


it appears to us that the ..~reement, under the circum- 
stances, 1s vord., [t cannot be sustained on the principles 


which lie at the foundation of a valid contract. The in- 
fluences operating upon the mind of the complainant 
induced him to sacrifice his interests. He did not aet 
freely, and with a proper understanding of his r 
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prominent Holt in the case. 
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AWARD NOT INVALIDATED UNDER REVIEW OF Facts DE 


My next proposition is that there is nothing disclosed by 
this record. viewing the facts and iaw di HOovo, whieh jJusti- 
tied the Court of Claims in holding that the award of the 
’ | } 4 ~ ~ Ti oe ee aan } ne _ 
Senate can be ignored or set aside in this trial. I have 
already remarked that I shall come hereafter to the propo- 
Bee. | ” eo 4) a mo : ea 
sition that even 1f the release would be binding, in the 
absence of the treaty of 1805, yet that treaty sets aside the 


release in so far as it worked 1nl1uUstT1¢ce. 


but now my point-is, that independently of the finality 


a 


clause of the treaty of 1855, the award cannot be set aside 
or ignored in this trial 

Having shown that the release is inoperative and void, 
and that your judgment must base itself on justice as that 
1S secured by treaty ST ipulat ions,” and not by uncon- 
cionable statutory “ stipulations,” I next state that there is 
nothing in the record tending to show that the Senate, 
In making its award, either “ misapprehended its powers ” 
and duties under the submission, or that it reached a con- 
clusion, in its award, which can be successfully assailed 
upon any known principles of law. 

The facts, which I have gone over, show that so far as 
relates to the principles established in the award for settle- 
ment of the claims covered thereby, they more than justify 
the proposition that the Choctaws “ ought to be allowed” the 
net proceeds which were allowed in the award. These facts 
gone over show, as was stated by the report in the light of 
which the award was made, that in any court of equity,in a 
cause between man and man, the recovery would have 
been more than double the amount which can be recovered 
upon the principles of the award. 
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I shall not further discuss the validity of the award, so 
far as it depends upon the amount which its principles 
secure. 

Is there any other element besides the amount recover- 


7 


able On the principles Ol the award in the record which 
shows that the award is 1lnvalid ? 

I have already, incidentally, directed attention to the 
fact that this submission is one carefully submitting to the 


Senate two questions. These are found in the eleventh 
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article ot the treaty ot L855. (See Reeord. pp 1; 

I have said that in answering the first of these questions 
SO submitted.the Senate Was not confined in the submission 
to the question whether the Choctaws were “entitled to the 
proceeds of the sale of the lands ceded by the treaty of 
1830, deducting therefrom the cost of their survey and 
sale, and all just and proper expenditures and payments 


? 


under the provision of the said treaty”; but that this 


first question also included and required, in the alternative 
and disjunctive P the Senate. to decide as to whether they 
‘shall be ALLOWED such net proceeds.” 

I have said that the Senate in deciding that they “shall 
be allowed” the net proceeds, had not exceeded the mat- 
ters submitted. This iS so selt-ev ident and CXpFress in the 
submission that I shall not further dwell upon this point 
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so incapable ot being made plainer by argument. 

Now, in view of what | have gone over, and of these 
terms of thesubmission and of the invalidity of the alleged 
accord and satisfaction, | ask what there is in the case to 
set aside the award ¢ | 

The court below hinted (Record, top of p. 114) that but 
for the overthrow of the award by means of the ce 
construction of the jurisdictional aet, and, further, were it 
not that the release and other transactions arising under 


said acts of 1842 and 1852 were held, technically, and in- 


dependently of their abstract justice, binding, they would 


have decided, in regard to the claims alleged to have been 
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unless the contrary appears. (Mickles v. Thayer and 
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Another, 96 Mass., 122, and the cases there cited from 5 
Cushing, 383; 26., 129, 9 Cush., 545.) 

[In the case of Mickles v. Thayer, supra, it is further held 
that, in the absence of fraud, corruption or mistake, appa- 


ee ae {a wt * . 1 4] a taf - Sa 
rent upon the tace of the awaicd. the decision of the referees 


is final upon the questions of law as well as the questions of 
fact involved in the case. 

This same doctrine, as has been seen, is laid down by 
this court in the case of Burchell v. Marsh, supra. 

I need not, I think, deta: the court further upon the 
question of the validity of the award, viewed independ- 
ently of its alleged abolishment by the Jurisdictional act, 
and independently of the question as to whether the sub- 
mission embraced reservations covered by said release. I 
will come to the question as to whether the submission 
embraced these fourteenth-article claims when I consider, 
separately, the effect of the treaty of 1855 upon the present 
case. | 

[ have shown that the submission expressly gave power 
to the arbitrators to decide the question whether the 
Choctaws “shall be allowed” the net proceeds of the land. 
[ have thus shown that the Senate was empowered to 
answer this question in the affirmative, as it has done. 
These authorities, last cited, show that every intendment is 
made in favor of the award, and in favor of the assumption 
that the arbitrators acted within the scope of the submis- 
sion. I have shown that the evidence more than justifies 
the Senate in answering the question, ought the Choctaws 
to be “allowed” the net proceeds, in the affirmative. I 
have shown, by the authorities cited, that both as to ques- 
tions of law and of fact, the decision of the arbitrators is final 
and conclusive where the face of the award does not show 
its invalidity, and where there is no dishonesty, fraud, or 
corruption. I have thus shown that when the Senate 
decided the fact that the Choctaws “should be allowed” 
the net proceeds, they have decided it finally, and that this 
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court has no power to disregard that finding of fact merely 


. 


because (to here adopt the words of this court, 17 How., 
5302) at thinks vt could have made a better decision. 

[ conclude, therefore, this point in the discussion affirm- 
ing the finality and validity of this award by resting such 
affirmation upon the following emphatic words from this 


court, (1. 7 How. , 349): 


Arbit trators are judges chosen by the parties to decide 
the matters submitted to them, finally and without appeal. 
Asa seoide of settling dispt utes it should receive every en- 
couragement from courts of equity. If the award is within 
submission, and contains the honest decision of the 
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arbitrators, after a full and fair hearing of the parties, A 

URT OF EQUITY WILL NOT -SET IT ASIDE FOR ERROR, EITHER 
IN LAW OR FACT. A contrary course would be a substitu- 
tion he judgment of the chancellor in place of the 
judges chosen by the parties, AND WOULD MAKE AN AWARD 
[THE COMMENCEMENT, NOT THE END, OF LITIGATION. In order, 
says Lord Thurlow, (Knox v. Symonds, 1 Ves. Jr., 369,) 
‘to induce the court to interfere there must be something 
more than an error of judgment, such as corruption in the 
arbitrator, or gross mistake, either apparent on the face of 
the award or to be made out by evidence, but in case of 
mistake, it must be made out to the satisfaction of the ar- 
bitrator, and that, if it had not hap sail he would have 
made a different award.’ 

se ('ourts should be careful to avoid a wrong USE of the 
word ‘ mistake,’ and, by making it synonymous with mere 
crrer of judgme nt, assume to themselves arbitrary power over 
awards. Vhe same result would follow if the court should 


treat the arbitrators as guilty of corrupt partiality, merely 


hecause their award 1S not such An one as the chancellor would 


In view of these thoroughly settled principles of law, and 
in further view of finding of tact No. 87, (Record, 89, 90,) 
‘that the consideration which was given by the Senate to 
the subject-matter submitted to it by the said eleventh ar- 


ticle sat the treaty, and to the evidence which was so pre- 


sented and taken and considered by the Senate was full, 
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fair, and impartial, and its adjudication as made under the 
said article was not influenced or affected by, and was in no 
way or degree the result of any fraud, corruption, partiality, 
and there is no evidence tending to show that it was the 
result of surprise or mistake on the part of the Senate, or 
any member thereof,’’ [ most respectfully and confidently 
submit that this award of the Senate must stand and be exe- 
cuted as a solemn judgment of a compete nt court. I submit 
that to ignore it or trample it down results in a breach of 
faith and a disregard of treaty obligations and of the sanc- 
tity of solemn and final adjudications, which are not toler- 
ated by courts of equity, and such as has never yet been 
seen in the judicial history of this country. 


IV. 


— 
La 


EFrFect oF TREATY OF 1855 IN THIS CASE. 


[ proceed, now, to the question of the effect of the said 
treaty of June 22, 1855, (11 Stats., 611), upon the issues in 
this case. 

The articles and the parts of that treaty which are brought 
in view as bearing upon the validity and present force of 
said award, are the following: 

First. ‘The preamble. (See Record, 15.) 

Second. Article 9,(11 Stats., 6138; Appendix, p. 22,) ced- 
ing to the United States the lands of the Choctaws west 
of the 100th meridian and leasing all west of the 98th 
meridian. 

Third. Article 21, (Appendix, p. 24,) which makes said 
treaty of 1855 to ‘“‘ supersede and take the place of all 
former treaties between the United States and the Choc- 
taws.”’ | 

Fourth. Articles 11 and 12, which provide for the award 
and are fully set forth in Record, pp. 15 and 16. 

Fifth. Article 14 of the treaty of 1830, which is fully 
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set out at page 5 of the record, and is the basis of the claims 
covered by said release. 

The proposition which I now submit and base upon this 
treaty of 1855, I condense and carefully state in the fol- 
lowing words: 

That even if, but for the provisions of the treaty of 
1855, the claims covered by said release named in Finding 
23, would thereby, and in virtue of said transactions under 
sald acts of 1838 


yet the Choctaws became, and, in this trial, are, in virtue 


Nee 


(, 1838, 1842, 1845, and 1852, be barred, 
of the said covenants and provisions of said treaty of 1855, 
and particularly in virtue of the provisions of said articles 
11 and 12, entitled to have and demand settlement and 
payment, upon principles just, fair, and liberal, of all their 
alleged rights and claims, growing out of treaties, which 
were by the Choctaws asserted, set up, and claimed against 
the United States at the date of making the said treaty of 
1855; and are entitled to have such settlement and payment 
freed from any and all estoppels, bars, waivers, or other de- 
fenses which the defendant, theretofore, might, 1n law and 
equity, have set up or interposed against the said Choctaws 
in virtue of any treaty, act of Congress, release or other 
thing done, by the appellant or by any individual of the 
nation, under such acts of Congress, and which defenses 
would be either unjust, unfair, inequitable, or illiberal; and 
that thus the treaty of 1855 destroys said release. 

I now turn to an inspection, in detail, of the provisions of 
this treaty of 1855, for the purpose of ascertaining whether 
the proposition just stated is vindicated by that treaty. 

Stated in anether way, my inquiry is whether the effect 
of the treaty of 1855 is to remit the Choctaws to the con- 
sideration of their rights and claims viewed in the l sht of 
the tre aties themselves. and independently of the transactions 
under said acts of Congress of 1842 and 1852. 


In answering this question it will be essential, at the 


outset, to carefully ascertain what the matters were which 
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the eleventh article submitted to the Senate. The pream- 
ble in the eleventh article (7 Stats., 613, Record 15 and 
16) recites *‘a claim,” set up under the treaty of 1830 by 
the Choctaws. It says this claim is “ earnestly contended 
for by the Choctaws as a rule of settlement.” It declares 
that the government is desirous that “that their rights and 
claims against the United States shall receive just, fair, and 
liberal consideration.” 

flaving made this recital, the eleventh article then pro- 
vides that two named questions shall be submitted for 
adjudication to the Senate of the United States. These two 
questions are in these words: 

‘‘Whether the Choctaws are entitled to, or shall be al- 
lowed, the proceeds of the sale of lands ceded by them to 
the United States * * * deducting therefrom the cost 
of their survey and sale, and all just and proper expendi- 
tures and payments under-the provisions of said treaty; 
and if so, what price per acre shall be allowed to the Choc- 
taws for the land remaining unsold, in order that a final 
settlement with them may be promptly effected; or, 

“Secondly: Whether the Choctaws shall be allowed a 
gross sum in further and full satisfaction of all their claims, 
national and individual, against the United States; and if 
so, how much.” 


Then the twelfth article provides, in substance, that 
should the Senate award the net proceeds of the ceded 
lands, such net proceeds shonld be in full satisfaction of all 
claims against the United States, whether national or in- 
dividual, arising under any former treaty, and the Choctaws 
shall thereupon become liable and bound to pay all such 
individual claims as may be adjudged by the proper authort- 
ties of the tribe to be equitable and Just. 

[t further provides that— 

«So much of the fund awarded by the Senate to the 
Choctaws as the proper authorities thereof shall ascertain 
and determine to be necessary for the payment of the just 
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labilities of the tribe shall. on their requisition, be paid 


over to them by the United States.” 


It then provides: 


‘¢Should the Senate allow a gross sum in further and full 
satisfaction of all their claims, whether national or indi- 
vidual, against the United States, the same shall be accepted 
by the Choctaws, and they shall, thereupon, become liable 
for, and bound to pay, all the individual claims as afore- 
said, it being expressly understood that the adjudication and 
decision of the Senate shall bi final.” 


| 
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The question [am brought to now, regarding thesearticles 
11 and 12, is, do they submit to the Senate the question 
whether this alleged settlement and release, executed under 
the provisions of said act of 1852, are just, fair, and liberal, 
and ought to be held to extinguish the fourteenth-article 
claims, covered by that release? Or, on the other hand, 
was the Senate given jurisdiction, under the submission, to 
consider the question of the equitable force of the release, 
and not bound to exclude these fourteenth-article claims 
| from all consideration ¢ 
| It will be a little difficult to condense into narrow space 
the answer to this question, owing to the voluminous char- 
i acter of the findings of fact bearing upon this question. 
| But I shall attempt to condense the matter as far as is 
| consistent with fairness and clearness. | 

Now, carefully notice, first of all, what the preamble to 
article 11 says the things are which are to be submitted. 
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They are the “ r7ghts and claims” of the Choctaws against 
the United States. This is express. Further, the claims 
submitted are the claims “set up under the treaty of Sep- 
tember 27, 1880,’’ and so earnestly contended for by the 
Choctaws as a rule of settlement. ‘The article therefore 
sends us, expressly and by necessity, to the question what 


it was that was “set up” and “ earnestly contended ” 
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for at the date of making this treaty. It is plain and ex- 
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press that whatever those things were which were “ ear- 
nestly contended ” for, and which the article says were 
“ rights and claims.” were the things the Senate was to con- 


sider, and which were within the submission. 
Now, what was, at the date of the treaty, contended for 


as the rights and claims of the Choctaws? ‘The Court of 


se , 
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Claims has found, as a fact, the inception of that conten- 
tion, and has set such inception out in fall. In finding 2 

(R., 75) the resolution of the legislative council of the 9th of 
November, 1853, appointing the delegates, is given. They 
were the delegates who presented the “ rights and claims,” 


and “earnestly contended” for them, as stated in article 
In finding 28 (R., 79 to 82, inclusive) is given this ini- 
tiatory or first communication, making that “ earnest con- 
tention.” 
[n that “ contention” (R., p. 80, fols. 117, 118) you wil! 


find presented, pressed, and argued, in most forcible lan- 


guage, the injustice inflicted by the Government upon the 


Choctaws regarding these very fourteenth-article celal 
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a 
and the claim of satisfaction, for this injustice, urged. They 


say, speaking of these fourteenth-article reservations: 


bits Their reservat iONS were sold from the Yi by the ¢ rovernment 
as public land, or they were forcibly dispossessed of, or by 
threats and tntim ida ions driv / from the Vit Dy he art ood and law- 
less whitemen. When these facts became known to the Gov- 
ernment, justice required that it should repossess them of 
their property, but no effort for that purpose was made. 
They were told that their reservations were vone, and could 
not be restored. | 

co Kor years thev were petitioners In vain for SOOTHE just 
remuneration for their lost rights; and when, at last, a /aw 
Was passed for an examination oO} their claims, if prescribed 
a course of adjudication of so rigid and technical a character 
as necessarily lo erclude many just claims. ‘Those that did not 
come within the exact measure of this strict and restrictive 


, , . swnonton 1 
law were rejected, t 
the circumstances, full as meritorious as those that wer allowed, 


in) J 7487768 ANE quit, the Y Mere, under 
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From lapse of time and death and dispersion of witnesses, 
cases that did not come within the specific requirements of 
the law could not be established. 

“The investigation was sich as could be successfully met 


igent PeTSONS familiar with Judicial proceedings, 


only by ante Lli¢ 
and who had known ‘rom the first the importance Or preserv- 
Ing and preparing for ue establishment of every fact con- 
nected with the loss of their rights. Notone of the claimants 
could meet it without the assistance of able and astute attor- 
Heys, whom they were all compelled to employ, and to 
agree to pay one-half of what was recovered for them.” 


After fully reciting the grievances inflicted by the Gov- 
ernment regarding these claims, and after reciting the 
action of the Government under said acts of Congress, 
they add this: | 

‘<The result is that those who have obtained anything 

have received the merest piltance—a compensation wholly 
inadequate; while there are hundreds whose claims are 
quite as just and meritorious as those that have been al- 
lowed that have never received anything.” 
This, may it please the court, was the great and, in mag- 
nitude, the overshadowing matter “so earnestly contended 
tor,” as recited in said article 11. So it is contended for 
in this initiatory paper leading up to the treaty of 18565. 

This communication to the Commissioner of Indian 
Affairs was transmitted to the Secretary of the Interior 
April 18, 1854, (Record, top of page 83, also finding 25, 
Record, 47,) and the Secretary referred the same back to 
the Commissioner of Indian Affairs, who, on the 20th of 
April, 1854, instructed the United States agent, Cooper, 
to make the requisite inquiry and investigation to ascer- 
tain the character and extent of the claims, and what ar- 
rangement was necessary to accomplish the object. 

a 


Chen, in finding 26, (Record, 77,) is given the report of 


‘ 


the said agent of the United States, Cooper, for the Choc- 


taws. 
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claims. estimated by Cooper at $2.266.735.50, and this ac- 
cording to the interpretation of the claim of the Choctaws 
made at the time, by the Government itself 
[In finding 28 (Record 84, fol. 121) it will be seen the : 
court find that these negotiations were terminated on the 
2 Sth of September, Lso4. by the Secretary’s refusal to 
continue them. 
On the same page it will be found that these negotiations 
were resumed April 9th, 1855, “at the instance of the United 
States, and that, on that date, the Choctaw. Commissioners 
were addressed. Dy the agent of the United States,” In a 
{ communication quote d trom on said page. 
| This communication asked the Choctaw delegates “what 
arrangements, if any, can be made with them having In 
| view the adjustment of a// differences between their tribe 
and the Chickasaw tribe of Indians, the Gorernment of: the 
| United States, and the permanent settlemeut of the Wichita 


, , hd »* . P yi P : . 99 
and othe bands OF Indians AL Tsie Choctaw Country. r 5 


[t is important that the court should here observe that a 


emanate eee 


totally different and additional element and cGonsidera- 
tion entered this renewal of the negotiations from what had 
entered into the negotiations which were terminated by the 
Secretary September 25th, 1854. ‘lhe Choctaws were now 
required to state on what terms they would settle “ all dif- 
ferences between their tribe and the Chickasaw tribe. of 
Indians and thr Government of thie United States, and the 
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permanent settlement ot the Wichita and other bands of 


i [Indians in the Choctaw country.” 
{ This settlement of other Indians in their country was nol 
within the contemplation of the negotiations of 1854, which 
| terminated September 25. Hence the Secretary might well 
f SS ni to the retrial of the released tourteenth-article claims, 
: (although he had previously terminated negotiationsJowing 
‘to the additional considerations vow demanded, and which 
24 were in fact conceded in article nine of the treaty of 1855. 


How did these renewed negotiations terminate? This 


? : . : ‘ . 
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IS answered by the hndings O] ers (Record, bottom of 8&4 


and top of 85,) where the court finds: 


The negotiations commenced on the 5th day ol April, 
1854, were suspended In September, 1854, but were re- 
newed on the 9th d: Ly of April, 1855. and eontinued until 
the 18th day of Jane, 1855. Ti 
Choctaw Commissioners, on behalf of the Choctaw Nation. 
the Commissioner of Indian Affairs and the Secretary of 
the Interior, on behalf of the United States, were con- 


ducted with reference to the accomplishment ot the fol- 
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re negotiations between the 


lowing object . 
“fret That the United States should provide, in a new 


treaty, for an examination and settle ment ot all the claims 
of the 5 hoectaw S. whether national or indir du: il. under the 


oe . > ; a ho . } ° 17 ’ a 
treat\ O] LSS5U. CLS specified 17 thew letter LO Lhe (Yommis- 


stoner O} Indian Affairs, dated April yy 1854. 

“Second. ‘Vhat the Choctaws should adjust their disputes 
with the Chickasaws; should lease to the United States 
‘all that portion of their common territory between the 
GSth and the 100th degree of west longitude, tor the per- 
manent settlement of the Merona and such other bands of 
Indians as the Government mig it desire to locate therein’; 
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and should absolu telv and torevel quit-cla un } and Te ling uIsnD 
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to the United States all thei nicht title, and pliant. in 
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and to any and all lands west of the 100tI degree of west 
longitude.’ | 
riv " ‘ ee 27 . . ’ aw - | 4° ,* 
‘he Conciusive thoing, 1n this extract trom nt 
in the finding that the negotiations were conducted with 
reference to the accomplishme ne of the rOllowIng aka 
“ First. ‘Lhat the United States should provide, in a new 
> ‘ . 5 " , . 4 ’ +] » £3307 f ; TT i »f : 
treaty, for an exami ni ition and settlement of att the claims 
. Z } ’ * . . 7 ——_— y 
oy the Choctaws. IDSé the r national Or IMNaAIVIAHA Tah r the treaty 
OF 1850, AS SPECIFIED IN THEIR LETTER TO THE (COMMISSIONER 
| 
OF INDIAN AFFAIRS, DATED APRIL 5TH, 1854. 


Here then we have an express finding of the fact that 
the negotiations which resulted in the treaty of 1855 “were 


conducted with reference to the accomp iIshment of tne 
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settlement =" OF ili the eluims or the Cnoctaws, whether ?7ia- 
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tional or individual,” under the treaty of 1855, ‘* as specified 
in their letter to the Commissioner of Indian A ffuirs, dated 
April 15th, 1854.” | 

I have shown that that letter of April 5th, 1854, as in- 
terpreted by the report of Cooper, the Indian agent, and 
as expressly set out upon its face, “earnestly contended” 
for. these fourteenth-article claims, and that Cooper allowed 
therefor $2,266,735.50, after deducting for scrip paid 


$1,740,000, reservations secured, $300,000, money and 


° } 
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othe articles pald, ey, 1G 


2.178.529. 
We thus obtain. from the very letter of the findings of 


y ] 


fact, a demonstration that the great claim, far exceeding | 
all others, which was “earnestly contended” for up to the 
very making of the treaty, and which brought about the 
treaty of 1855, was these fourteenth-article claims covered 
by the release. 

Again: Another demonstration that these fourteenth- 
article claims, covered by the release, were within the 
submission, is found in the fact that the words of the sub- 
mission plainly embrace it. 

The things submitted and to be tried were not only all 
“claims,” but all “rights and claims.” Wherever this 
word “rights’’ is employed in a treaty, it is used in the 
diplomatic or international sense of that word. Every 
thing that is vindicated by the principles of natural justice 
is in the sense of a treaty a “ right,” unless the sense is 
restrained bv the context. 

[In the case of Comegys v. Vasse ( ] Pet., 195, 216, 217) 
this court came to this precise question. ‘The court there 
dealt with the question whether a claim against a foreign 
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forcement of whic xisted. and where the claim 
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was the mere “spes recuperandi,” held by an underwriter 


who had paid a marine loss, was an international “right”’ 


within the sense of the international law and of. treaties. 


The court, in saying that this mere “hope of recovery - 
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heation of tiie word “rights.” uses this 
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language, (p. 216): 
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‘Who will doubt that such debts are rigs ; Lt goes 
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not follow because an ungUSLE Sentence iS trreversable (in toe 
case at Dar the unjust sentences under the act of 1842, & 
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considet all the PUTS and CialmMs Or the Unoctaws, 1 


clearly required that this word * nights shail be used in 
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-the sense of submitting to the Senate the question W nether, 
A s 
. ; . “ . — ’ at yh. ' } 1] 
according to the principles O} equity and justice, the Unoe- 


taws should be bound by the transactions arising under 

the said legislation of 1837, 1858, 1842, 1845, and 1852 
Again: Another consideration conclusively showing 

that these fourteenth-article claims, alleged to be released, 


were within the submission to the Senate. is that anv other 


interpretation reduces articles 11 and 12, taken together, 
to the absurd. Without here repeating again the wording 
ol these articles bearing Upon the point now to ove sug- 
gested, the point may be stated thus: 

The effect of the first question, submitted by article 1] 


to the Senate, is to require and to compel the senate to 


deduct from whatever it should allow for the “ proceeds of 
the sale of the Jands ceded to the United States by the 
treaty of 1830,” **the cost of their survey and sale, and 
all just and proper expenditures and paymeuts under the 
provisions of the said treaty” of 1850. 

Now, if you say that the question of allowing for the 


] 


reservations Improperly sold, and which were represented 
by the scrip, funded and unfunded, to wit, 1,404,640 acres, 


L] 
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was not submitted to the Senate, and that these 1,404,640 
acres were not to be allowed for at all, then you have the 
result that, whilst they could allow nothing for these 1,404,- 
640 acres, yet the Senate was expressly required to deduct 
from what it did and could allow all payments in scrip, in 
funding scrip, in surveying and selling these lands, and 
otherwise. The amounts paid for these very lands by the 
United States were to be deducted from the award made 
for other things, but nothing allowed for such lands, This 
reduces the provisions of the treaty not only to palpable 
injustice, but absolute absurdity. | 

Again: Article 12 requires the Choctaw Nation to as- 
sume and pay what the authorities of the tribe should judge 
to be the just and equitable debts of the United States to 
individuals of the tribe in the event of the Senate’s al- 
lowing either net proceeds or a gross sum. 

The contention which holds that the submission to the 
Senate did not suffer the Senate to allow anything for the 
1,404,640 acres covered by the release, and by the scrip, 
funded and unfunded, is one which.says not only that the 
Senate shall first deduct from the proceeds of the lands 
ceded “ the costs of survey, sale, and all just and proper 
expenditures and payments,” 
taw Nation to pay all debts, which in the estimation of the 


but it also requires the Choc- 


authorities of the tribe, the United States justly and 
equitably owed to individuals, although the Senate was 
prohibited from allowing anything’to the Nation, in the 
award, for the very wrongs of the Government which 
created these debts to the. individual members of the Na- 
tion! 

To illustrate: The Council of the Choctaw Nation found 
that the debts for these fourteenth-article reservations, cov- 
ered by the release, amount in value to $3,216,098, without 
interest. This debt of the United States to individuals the 
twelfth art@le requires the Choctaw Nation to assume and 
pay, and yet the contention which says that the value of 
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these elai covered by the release was not submitted to the 
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construed it as authorizing the Senate to reconsider and 


try the validity Ol the release and of these fourteenth-arti- 
cle elaims. Lo hnOoOW hold that neither the senate, nor the 
officers conducting the negotiation which led to the treaty, 
understood what they meant DS Le words they employed 
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1D framing the submission, would be a most unusual con- 
struction, and one which is forbidden by the plain princi- 
ple of law, which is that where the words of the instrument 
being construed do not compel the courts to pronounce the 
contemporaneous ana practical construction erroneous, the 
courts will tollow such contemporaneous construction. 
This court has been brought tO the question of what 
force the court will give to such practical and contempo- 
raneous constructions of statutes and treaties, in iunumer- 
able instances, and the court has steadily held that such 


contemporaneous construction 18s ln the highest uegree per- 


not be overthrown unless the overthrow 


Tr 
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Suasive, and W 
is required by the obvious meaning of the instrument con- 
strued. 


United States v. Feugh, 99 U.S8., 265. 


. 


Hahn v. United States, 107 U. 8., 406, and cases 
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See also Castro v. DeUriarte, 16 Fed, Reporter, 
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In The United States v. Moore, 95 U. S. 
guage of the court upon this point is: 


, 763, the lan- 

“The construction given to a statute by those charged 
with the duty of executing it, is always entitled to the most 
respectful consideration, and ought not to be overruled 
without cogent reasons,”—citing the cases. 


When you-add to the considerations which I have, upon 
this point, now gone over, the fact that the courts always 
give to the determination of the arbitrators, as to what 
comes within the submission, the most liberal interpreta- 
tion in favor of sustaining the award, and “lean” to pre- 


suming that the submission was not exceeded, it seems to 


me impossible that there should be doubt upon this vital 


point in the case, and that it would be improper for me, 1n 
this court, to further pursue this point as to these fourteenth- 
article claims being within the submission. 

The Senate, therefore, did not exceed the jurisdiction 
conferred upon it by the submission. The Senate was em- 
powered and required to retry, upon principles “ just, fair, 
and liberal,” (to quote the words of the eleventh article 
making the submission.) these fourteenth-article claims cov- 
ered by the release, to try and decide upon the binding 
force of that release and all other questions arising upon 
the broad question whether the Choctaws ought to be 
‘allowed” these net proceeds. ‘The Senate reached the 
award which it did reach, and reached it, as finding No. 
37 (kecord, 89, 90) declares, by a consideration which— 

“Was full, fair, and impartial, and its adjudication, as 
made under the said article, was not influenced or attected 
by, and was in no way or degree the result of, any fraud, 
corruption, partiality, and there is no evidence tending to 
show that it was the result of surprise, or mistake on the 
part of the Senate, or of any member thereof.” 


I submit, therefore, that this award must stand, and that 
it must stand whether, in the absence of the treaty of 1855 
and of this award thereunder, the release under the act of 


S35 


1852 would be binding in a court of equity or not. And 
here I leave this point in the case with an additional sug- 
gestion which has, | submit, most important significance 


neant to leave the 


et 


in determining whether this submission 
Choctaws remediless as to the injustice involved in this 
legislation. 


e Senate 


The suggestion is that, for this covenant for tl 
trial. the Choctaws were required tO pay and did pay an 
additional, a new and a most valuable, consideration in 
the cession and lease provided for in article 9. 

True it is that, by the tenth article, the United States 


stipulated tO pay to the Choctaws. tor sald cession and 
lease, six hundred thousand dollars, and that, therefore, it 
cannot be said that this cession and lease were wholly in 
cousideration Of the covenahts in favor of the Choectaws 
contained in the eleventh and twelfth articles. Neverthe- 
less it remains thoroughly true that, in contemplation of 
law and of reason, every covenant of a treaty in tavor of 


One party becomes a consideration SUPpOruing ear h of the 


covenants of the other party. 
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This position 18 strongly stated, and 1s thoroughly vindi- 


pinion of At- 


i? 
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cated by the authorities presented, In the o 
torney-General Cushing of the l4th of October, 18538, where 


nis words are ; 


« Now, in the treaties and conventions between pations, 
the general doetrine is that any special advantage COh- 
ceded by a party under any one article of the compact is 
in consideration of all the advantages enjoyed by the same 
party under that and all other articles of the treaty. Hach 
particular article is consented to bv each party In consider- 
ation of all the other articles, and all the articles, united, 


torm the consideration ot Cult h particular article. j (6 ( ypins. 


151.) 


‘To this, the Attorney-General cites as follows: 
Vattel. Book 2. Ch. 18, pp. 214, 215. 
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Hence, for this covenant, contained in articles 11 and 
12, providing for this new trial of their rights based upon 
the provisions of the treaties of 1855, and of 1830 as em- 
bodied in that of 1855, (and not a trial based upon the pro- 
visions of the statutes of 1842 and 1852), the United States 
received, from the Choctaws, the consideration of the ces- 
sion of all their lands west of the 100th meridian, the con- 
sideration of a lease of all their lands west of the 98th 
meridian, and the further consideration of allowing other 
tribes to be settled upon their lands. 

May I, in concluding this part of the argument, beg the 
court, in the light of what I have now gone over, to look 
at the construction of this submission to the. Senate, 
which I now resist—one which aftirms that the Senate was, 
by such submission, rendered powerless even to consider 
the question as to whether, as against this legislation of 
1842 and 1852 and the release thereunder, this nation 
should receive, from the government, in the new trial,a 
settlement of their rights and claims upon principles “just, 
fair, and liberal.” 

Observe the fact that the covenant of the eleventh arti- 
cle is one stipulating for a consideration of all of their 
“rights and claims.” Wkemember that the covenant was 
one which expressly based this new trial, by the Senate, 
upon the requirements of ¢rea/ies, and not upon the require- 
ments of the very statutes, and the release thereunder, 
which bad inflicted the injuries of which they complained. 
Consider that the covenant was one which, in express 
words, provided that the trial should be one which should 
try the * claims sel up under the treaty of the 2/th of Sep- 

tember, 1830.” Observe, moreover, that the deprivations 
—not to say robberies—of which the nation complained, 
and against which it had so “ earnestly contended,” and 


against which they sought redress through the covenants 
in this elevent hy article. were the ve ry Wrongs which were il- 


flicted by said statutes and said releasethereunder, Consider, 
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further, that if vou should estimate that 1.404.640 acres ot 
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land. ot which they were deprived bv these statutes. at that 
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finding of fact No. X XIX. and then should eredit the Gov- 
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in its finding. still, even then, there 1s inflicted upon the 
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Choctaws a loss of $1,441,551.20, and which loss reduced 


the reservees. so deprived, to penury and Vagcrancy. hen 
A + 
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1S LInmense, 


consider again that, to be delivered from t 
and, in its consequences, (his appalling ealamitv, this nation 
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has been supplicant at-the bar of the Government for a 
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quarter Oot a century. hen conside r. avain, that after this 


quarter ol a century had ended, and a generation had passed 
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away. the (rovernment at last consented to heed this ont- 
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cry. hen observe that, in thus @iving this need to the 
claim thus “ earnestly contended for,” during this quarter 
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gether—considerations of inealeulable and startling mag- 
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ter you have put all these considerations to- 
nitude—and have weighed them, then, in their face, con- 
sider the contention which is set up against these—the 
contention that, in this new trial, so long deferred and so 
dearly bonght, not even jurisdiction was bestowed on the 
Senate to consider the question of redressing this supreme 
Wrong; and no power bestowed upon the Senate of re- 
storing to this people any part of the values represented 
by these lands of which they were robbed. ‘The conten- 
tion is that, on the contrary, only that mockery was se- 
cured by the covenants in article 11 of having continued 
against them. and ye-PN itched and iM inforced, by these treaty 
provisions, the very statutes and release thereunder, which 


had oceusioned their supreme and immense misfortune. 


i think I cannot be wrong in supposing that such a con- 
struction, set up in the light of the considerations which | 


have just enumerated, is a construction which cannot be 
tolerated in a court of equity. I think that the construc- 
tions of articles 11 and 12, upon which this contention rests, 
is little less than mere violence against the repeated, the 
express, and the unambiguous requirements of the sub- 
mission to the Senate, and that it results in wrong which 
is simply shocking to every instinct of justice. 

You have seen that the two supremely important ques- 
tions presented by this case, and especially as bearing upon 
the effect of the covenants contained in article 11 of the 
treaty of 1800, are: 

First. Is the release of 1852 binding in a court of 
equity upon the general principles of the law and under 
the conditions of its execution, and independently of the 
treaty of 1855 7 

Second. What is the eftect of the covenant in said arti- 
cle 11, stipulating for a trial of the validity of this release, 


and of all other questions attecting the “ rights and claims” 


of the Choctaws, upon the continuing force of the release? 
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pendent’ (5 Pet., 17) band prosecuted and persisted in, by 
the Government and its citizens, until it is reduced to.the 
condition which is described in finding 16 (Record, 72) as 
‘‘A HELPLESS CONDITION OF WANT.” | 

6. Then the court sees these people, so reduced to the 
said “helpless condition of want,” to be described, in said 
finding 16, as in a “position where it was “ practically im- 
possible for them to contend with the United States in their 
requirement that the Choctaw heads of families should accept 
and receive the scrip provided to be issued to them in lieu 
of the reservations, by the act of 1842.” (Record, 72.) 

7. Then this court further sees this band to be in a 
condition of “helpless want” so extreme that finding 
16 (Record, 72) says of it that—*said scrip and money paid 
to redeem the same WERE TAKEN AND ACCEPTED BECAUSE 
THEY WERE POWERLESS TO ENFORCE ANY DEMANDS AGAINST, 
OR IMPOSE ANY CONDITIONS UPON, THE UNITED STATES.” 

8. This court, moreover, sees that these demands that 
this scrip and money “should be received,” and said re- 
lease executed, and said homes surrendered, came to this 
people, so in this helpless condition of want, in the shape 
of mandatory and inflexible law, and did not come in the 
form of overture which tendered to them some right to 
make choice of something better than the ruin involved in 
such law. And to this people, so commanded, no court 
was opened for resistance or redress! 

9, ‘Then the court is further shown, through the findings 
of fact, that, for lands worth, upon the average, anywhere 
from $1.85 per acre to $5 per acre, this release compelled 
them to accept what, as to one-half, realized to them not 
in excess of 21 cents per acre, and as to the other half, 
$1.25 per acre. 

10. Then, again, the court is shown, by the facts found, 
this releasor to be required, by the Government, the re- 
leasee, to pay, through a cession of its lands, a new and 
enormous consideration for a new covenant contained in 


91 


? 


article 11, stipulating that the question of the binding force. 
of this release, so procured, as well as the other “rights 
and claims” of this people, should be tried by the Senate of 
the United States upon “principles just, fair, and liberal.” 

Ll. ‘Then, again, the court is shown, by the facts found, 
this people to be the awardee of the Senate, such award 
finding them entitled to relief against the said release, and 


} 


to be paid the claims alleged to be covered by it. 

It is in the light of such considerations as these now 
again, by me, enumerated, that I ask this court to answer 
the ultimate and the momentous question raised by the 
great case at your bar—lIs such a release so obtained from 
such a releasor, under such. conditions, now and yet to be 
enforced against, and in defeat of, that justice, which is so 
explicitly ecovenanted for in that provision of the eleventh 
article, which says that the Senate shall base its award 


} 


upon considerations, towards the Choctaws, “just, fair, and 
liberal Gia 
[, therefore, a 


an enumeration of the utterances of this court, and other 


ain return to, and further proceed with, 


authorities, establishing that such a release never had any 
force, in any court of equity, and, much more, can have 
none against the covenant in the eleventh article for the 
trial and award of the Senate, and which covenant has 
now become an executed one through the award made 
thereon. 

Although I have presented the authorities from this court 


° ° } , ; " en F 
showing that this alleged accord an 
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_ 


| satisfaction, and this 
release, are not good, either at common law, or upon prin- 
ciples of equity, even when viewed independently ot the 
treaty of 1855, yet 1 am brought back to the force of this 
alleged release, to be viewed, now, under the additional 
operation and force of the covenants in said articles 11 
and 12, stipulating for a final and conclusive award by the 
Senate. 

I am, therefore, now to ask whether, as against the cov- 
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enants for that trial and final award, as well as against the 
general principles of law and equity, this alleged release 
can yet stand up and do its fatal work. 

The case of Russell v. Southard (12 How., 131) is one 
where Judge Curtis delivered the unanimous opinion of 
this court, and where the instrument, attempting to cut oft 
the equity of redemption, of the mortgagor, in the lands in 
question, and agreeing to release dower, was under seal, 
was drawn with the utmost skill and solicitude to accom- 
plish the release; and,in regard to which instrument, this 
court says: 

“Tt was clearly intended to manifest a conditional sale. 
ery uncommon pains are taken to do this.” 


<< 


Notwitstanding this fact the court set aside the release 
and gave as a controlling reason therelor, what is expressed 
in these words: 

‘Tt is true Russell must have viven his assent to this form 
of the memorandum: but distr ss for money, under which 
he then was, places him in the same condition as other bor- 
rowers In numerous cases reported in the books, who have 
submitted to the dictation of the lender under the pressure 
of their wants; and a court of equity does not consider a 
consent thus obtained to be sufficient to fix the rights of 
the parties. ‘Necessitous men,’ says the Lord Chancellor 
in Vernon v. Bethell (2 Eden, 113) ‘are not, truly speaking, 
free men, but to answer a present emergency will submit to 
any terms that the crafty may impose upon them.’” 


This decision is followed and approved, by this court, in 
very aby Cases. 

A striking example of this kind is found in Villa v. 
Roderigues, (12 Wa!i , 389, 340,) where the court, speaking 


of the condition of the releasors in that Case, Says: 


«The condition of the widow and orphan might well 
have touched his (the releasee’s) kindred heart with sym- 
patny. [t seeins only to have whetted his avarice.” 
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In the case of Graffam v. Burgiss, 117 U. S., 180, 185, 
etseq., the same principle of equity is again by this court 
strikingly applied and powerfully enforced in the light of 
ample citation of authority. There the sale, which was 
set aside, was a judicial one. The evidence showed great 
inadequacy of consideration paid at the judicial sale, along 
with a condition of helplessness in the party whose prop- 
erty was sacrificed, ‘The facts in that case were, it is true, 
striking, and showed severe oppression. but they are in- 
finitely less revolting to the conscience of the chancellor 
than those which I have just enumerated in the present 
case, 

There again this court repeats the same principles of 
morality and of equity which I have derived from the cases 
just cited. On page 185 this court, through Justice Brad- 
ley, says: | 

“It isa principle of daw, as well as of natural justice, 
that greater consideration and care are due to persons 
known to be unable to take care of themselves than to those 
who are fully able to do so. It is insisted that the pro- 
ceedings were all conducted according to the forms of law. 
Very likely. Some of the most atrocious frauds are com- 
mitted in that way. Indeed, the greater the fraud in- 
tended the more particular the parties to it often are to 
proceed according to the strictest forms of law.” 


On page 192 the court says: 


“From the cases here cited we may draw the general 
conclusion that, if the inadequacy of price is so gross as to 
shock the conscience, (21 cents per acre for lands worth 
five dollars,) or, if in addition to gross inadequacy the 
purchaser has been guilty of any unfairness or has taken 
any undue advantage, or if the owner of the property or 
party interested in it has been, for any other reason, mis- 
led or surprised, then the sale will be regarded as fraudu- 
lent and void, or the party injured will be permitted to 
redeem the property sold. Great inadequacy requires 
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only slight circumstances of unfairness in the conduct of 
the party benefited by the sale to raise the presumption 
of fraud.” 


Then On page 193 the court e ontinues, (here « quoting 
from Kloepping v. Stellmacher, 6 C. E. Green, 21 N. J. 
Kq., 328 : ) 


‘The sale in this case is a great oppre ssion on the com- 


plainants. ‘I hey are ignorant, stupr d. Perverse and poor.” 
That ‘lass of adinudi rh bafiwuen tha weelee ler 
nat CiaSS OF adcayjui cations W hic aennes the rules unde 
which courts of equity review transactions between trustees 
‘ | hair haonatniariag 3 ; ve ce eee See ! 
alt the il VENeCTCLAPTIeS iS, IN ieLa pl Lie ple, a Class 10 nO 

4 Be 7° : = | . 

respect ditterent tromi those rel 


ating to dealings between 
persons holding mastery over others and their subordinates. 
Both classes are alike dealt with by the courts upon the 
controlling and underlying principle of “ inequality of 
footing,” of superiority in intelligence, in means of knowl- 
edge, In power, in opportunity for getting advantage, and 
the like 
on the « 
Hence adjudications relating to the rigor with which all 


, on the one hand, and inferiority in these respects 
ther. 

dealings between every form of trusteeship, on the one side, 
and of beneficiaries on the other, are cases just as apposite, 
in their application to the case at bar, as those are which I 
have gone over. 

I may, therefore, with the strictest propriety, here appeal 
to the rules of law which courts of equity apply to releases, 
and like transactions, between beneficiaries and their trus- 
tees. This I may do, although this court may not be dis- 
posed to hold this tribe, in the transactions in question, to 
stand in the relation of F technical wardship towards the Gov- 
ernment. | 

I do not concede, however, that, for the purposes of this 
trial, this strictly fiduciary relation, as between the reservees 
-and the Government, does not apply to the reservations In 


question. Remember that in this trial, as we have already 
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seen, the liability of the Government, under the facts found, 
is precisely the same liability which the same facts would 
‘alse, In equity, as between contending citizens. ‘This be- 
ing kept in mind, it seems to me that it is plain, to a dem- 
onstration, that the Government did stand, and does now 
stand, as to these fourteenth-article reservations, and in 
this trial regarding them, in a technically-tiduciary relation, 
and this independ ntly of the gf 1h ral re lations of all such tribes 
to the Government. This technical relation of guardianship, 
as to these reservations, is established by facts like these: 

1. The Government assumed, as to these reservations, 
absolute mastery of and control over them by taking pos- 
session thereof and selling them in virtue of its assumed 
sovereign power over the public lands. 

2. before it assumed this mastery it made, with the 

Choctaws, in articles five and eight of the treaty of 1830, 
general covenants, based upon ample pecuniary cousidera- 
tions actually paid, stipulating for full and absolute pro- 
tection of every member of the tribe in person and in 
property. 
3. In article twelve it specifically covenanted that all 
the property, of every individual, should be protected to 
the Choctaws, by the Government, and never taken except 
upon just compensation made. 

4. With these covenants in full force it proceeded to 
appropriate the very lands covered by these covenants. 

If these transactions would not, as to the proceeds of 
these reservations now held by the Government, and as 
between man and man, constitute the relation of trustee 
and cestui que trust, then that relation is one unknown to 
the law. 

Now add to these facts, just enumerated, what i have 
cited from the decisions of this court regarding the rela- 
tions of wardship of ald Indian tribes, and a demonstration 
is attained that, as to the transactions affecting these reser- 


vations, the Government was, and is, indeed, in the posi- 
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tion of trustee touching its liability for and concerning such 
reservations. 

I have said to the court that, by the Constitution and 
the law, this tribe was, during these years, in a relation of 
wardship to the Government. I[ have quoted the words 
of Chiet Justice Marshall to this point, where he says: 


“They” (the tribes) “may, more correctly, perhaps, be 
denominated domestic, dependent nations. They are ina 
state of pupilage. ‘Their relation to the United States re- 


sernbles that of a ward to his guardian.” 


The rule which requires that every transaction in the 
nature of a release or a conveyance, as between «a trustee 
and a beneficiary, shal] be viewed with rigor and construed 
with severity as in favor of the beneficiary, is so familiar 
and so fixed in our law as to make it improper here to 
resort to a collection of authorities. 

The rule is stated in its mildest and most conservative 
form, as in favor of supporting such transactions between 
parties standing in fiduciary relations, in the case of ‘Twin 
Lick Oil Company v. Marbury, 91 U.8., 588, where the 
court, speaking in regard to all such transactions with 
trustees of every description, states the rule in these words: 

‘« His dealings with the subject-matter of his agency or 
trust, and with the beneficiary or party whose interest is 
confided to his care, is viewed with jealousy by the court. 
and may be set aside on slight grounds.” ‘This “1s a doc- 
trine founded on the soundest morality, and which has 
received the clearest recognition in this court and in 
others.” | 


[ have already shown, by the accumulated and uniform 
decisions of this court, that whenever the Government 
consents to become a litigant, in the courts, touching any 
questions of property rights, it thereby subjects itself, in 
the trial, to the application of every rule and principle of 
law and equity which would be applied as between citizens 
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litigating the same subject-matter. Keeping this principle | 
in view, and treating and regarding the transactions which 
I have enumerated, as leading up to and constituting the 
said release here relied on as a defense, as the acts of a 
litigant citizen, [ say of them that it seems to me that it is 
little less than an affront to a court of equity to urge argu- 


ments to show that such transactions, so relied upon as 


making out a release in favor of the trustee and the author 
of these wrongs, are or could ever be in equity a good re- 
lease in favor of a citizen who had so dealt with the Choc- 
taws. And no more can they be in favor of the Govern- 
ment, 

I now deliberately, and with the design of carefully 
measuring my words, and to indulge in no language un- 
becoming the subject-matter, the occasion, and the tribunal 
which 1 am addressing,-say, of these transactions relied 
upon here as a release, tbat they are transactions which in 
their hardship and enormity are little short of a disgrace 
to civilization itself, and are amongst the worst chapters 
which darken the history of our dealings with Indian 
tribes. ‘They surely can never be sanctioned in a court 
of equity as making out, against the injured people, a valid 
accord and satisfaction. 7 

It would be unjust to the Government to here contend 
that these spoliations, which reduced nearly an entire 
nation to the condition of vagrancy and “helpless want,” 
described in finding 16, and which drove them, helpless 
and impoverished, from the homes which were covenanted 
to them by article XIV, and which refused to them even 
the pittance accorded to them by said laws, were, in their 
inception, wholly or mainly the deliberate action of Gov- 
ernment, as distinguished from the acts of lawless citizens. 


The truth is that the Government, as such, was dragooned 
into the position of making sales of these reservations 
through the rapacity of lawless whites, who seized these 
lands, and who united with the people of Mississippi in 


99 
demanding the total expulsion -of the tribe, regardless of 
treaty obligations. The crime of the Government itself 
was rather in bowing to these lawless and cruel demands, 


4 


in selling their lands, in enforcing the expulsion, and in 
making no just compensation therefor, I 


t was for the 
very reason that the Government felt that it had unjustly 
yielded to these wrongs that it, at last, and at the end of a 


quarter of a century, undertook to redress them, and all of 


them, through the Senate trial, stipulated for in articles 
Xl and XII of the treatv of 1855. And now the defense 


set up, which bases itself upon the release of 1852. is a 
cruel attempt to reinflict, and to perpetuate, the criminal 
spoliations which the treaty of 1855 was made on purpose 
to redress! 

This brief has been prepared as an attempt to present to 
the court the leading considerations which appear to the 
counsel charged with the duty of closing the ora 
to be those which will control the decision of the court in 
regard to the fourteenth-article claims. [It is not designed 
to cover the entire field, which is covered by the main brief 
in the case. It is put in print mainly as a matter of con- 
venience to counsel, but is also filed as an ancillary brief 
in the case, and as such is submitted under the rules of the 
court. | 

SAM’L SHELLABARGER 
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STATEMENT OF HE CASE. 


ry . c? 2 ; 
his is an appeal from a judgment 


Court of Claims in. favor of 
of March, 1886. Jurisdiction of the 
upon that court by the provisions of an act 


approved March 38, 1881, which is as follows: 


AN ACT FOR THE ASCERTAINMENT OF 
THE CHOCTAW NATION. 


Whereas the Choctaw Nation, for 
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(Court oft Claims is hereby authorized to take jurisdiction 
OT and [ry all questions ot] llitrerence arising out of treaty 
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stipulations with the Choctaw Nation, and to rendel judg- 
e said court to 
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eitzhteen hundred and fifty-tive: and the Attorney- 


rovernment: and 1! said eourtl shall decide against the 
United States, the Attorney-General shall, within thirty 
1ys from the rendition of judgment, appeal the cause to 
the Supreme Cou { the United States; and from any 
judgment that may be rendered, the said Choctaw Nation 
may also apnea! ice said Supreme Court: Provided, The 


appeal of sald Choctaw Nation shall be taken WI1thH1n SIXT) 


’ gf ; ’ = ° } 7 1 et ] 

'<)} a. TT >? + hy " ry ceyrTty . ' F > ‘ Bara. * Va ‘ , S| cy ¥ 

gays aiter the rendition of said Judgment, and the said 
4 - 1] ; . ] 

courts snali @ive such caus a lence 


Sec. 2. Said action shall be commenced by a petition 
* the facts on which said Nation claims to recover, 

. : | petition may be 
yy elther of the authorized dé legates oi said Na- 
tion as to tne existence Or sucn tacts, and no other state- 
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RESENTED BY THE APPELLANT'S PETITION. 
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a substitute for the original and amended petitions filed by 
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the appellant on the 13th of June, 1881, January 24th, 
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1382, and January 26th, 1884. 
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lhe questions which that petition presents for considera- 
tion, and the manner in which they arise, are as follows 


CLAIMS WHICH EXISTED IN FAVOR OF THE APPELLANT’ 
PREVIOUS TO THE DATE OF THE ‘TREATY OF JUNE 22D, 
1855, AND wHicH BecaAME SuBJECTS OF CONSIDERATION 
IF THE AWARD AND JUDGMENT OF THE SENATE IN F'Avor 
OF THE APPELLANT, UNDER THE AUTHORITY OF ARTICLE 
XI oF THE ‘TREATY OF 1855, 18 Ser ASIDE BY THE CouRT. 


A. Claims under Article XIV of the Treaty of 1830. 


ry. . 41, "i * %« " Bass 4 4+] 4 yy : 1] + lly ** ‘ a . . 
hat there was due to the Appellant ot and on ac- 
count of the non-performance vy the United States of tne 
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nineteen thousand Seven hundred ana elonty dollars 


farang . Fo ec ‘\ ryve alias San » 48 ? ° “— v= af ? . . } 
($8,219,780). ‘Lhe specific claim asserted for the non-per- 
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formance of the stipulations or that article or that treaty 
was as follows: 
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i hoetaw nead oF a famly who should desire to remain In 
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the States and become a citizen thereof. And in order to 
secure suen reservations, lt Was required in said article that 
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acres, to pe bounded UO sectlonal ines Ol SUPVe ae each 
unmarried ehild which Is LIVINS@ With sald nead or a family 
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; one hundred and sixty acres, to adjoin the location of the 
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u parent. If said head of a tamily and his children con- 


tinued to reside on such reservations tor five years, intend- 


ing to become citizens, the United States agreed to issue a 
grant in fee-simple for said reservations. There were four- 
teen hundred and forty-two of said Choctaw heads 

families and their children who complied or offered to 
comply with all the conditions upon which a grant in fee- 
simple to the said reservations was made to depend, but 
said reservations were never allowed or granted to them 


by the United States. The said specified number of Choc-. 


taw heads of families and their children were entitled to 
1,672,760 acres of land. The reasonable value of said 
reservations at the time the said Choctaw heads of families 
and their children became entitled to receive grants for the 
same in fe é -simple Was five dollars and fifty cents per acre, Or 
an ageregate of $9, 200 180. That subsequent to the ex- 
piration of the said five years, when the said Choctaw heads 
of families and their children became entitled to grants 
in fee-simpte, the United States paid to the said Choctaw 
heads of families and their children, because it was impos- 
sible for it to grant the said reservations in fee-simple, as 
required by the treaty, in money and land scrip, the equiv- 
alent of nine hundred and eighty thousand four hundred 
dollars ($980,400). The amount claimed for the non- 
performance of the stipulations of that article of the treaty 
was theretore $8,219,780. 


Record, pp. 5, 6, 7, 8; paragraphs 8, 9, 10, 11. 


‘o the claims and demands asserted on behalf of the 
¢ 


appellant under the said article, the United States, on the 
4th of April, 1884, filed aspecial plea, in the words follow- 


Beet 
fone re 


DEFENDANT’S SPECIAL PLEA TO CLAIMS ARISING UNDER 
ARTICLE XIV oF THE TREATY OF 1830. 


Now comes the Attorney-General, by leave of the court, 
and for a further plea in the above- entitled cause avers 
the following matter of special defense to certain of the 


— 
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matters alleged in the petition therein, as hereinafter set 
forth, to wit: | 

That by the fourteenth article of the treaty of September 
27, 1830, recited in the eighth article of the petition, each 
Choctaw head of a family being desirous to remain in the 
existing location, in the State of Mississippi, of such person 
at that date, and to become a citizen of the States, was to 
be permitted to do so by signifying his intention to the 
agent of the United States in said Nation within six months 
from the ratification of the treaty, and was thereupon to 
be entitled to a reservation of land as therein prescribed, 
including his improvement or some portion of it; and if 
he should reside upon said land, intending to become a 


citizen of the States, for five years after the ratification of 


the treaty, a grant in fee-simple of the land. so reserved 
should issue to him. 

The said treaty was ratified on February 24, 1831, by 
the President and Senate of the United States. 

Within six months from the said last-mentioned date 
about one hundred Choctaw heads of families signified to 


William Ward, who was, during that period, the agent of 


the United States in said Nation, their intention to remain 
and become citizens of the States, in order to take the 
benefits permitted by the said fourteenth article of the 
treaty, and their names were entered by said agent on a 
register which he made of such applicants. 

A considerable number of individuals of the Nation re- 
moved from the ceded lands to the lands granted to the 
Nation in the present Indian Territory in the years 1831, 


(1832, and 18338, but many remained. 


On August 12, 1833, the ceded lands were directed by 
Executive proclamation to be sold on the third Monday of 
October following, and an agent was appointed to locate, 
before the sale, the reservations to be made under the 
treaty of the said heads of families who had signified their 
intention to the agent (Ward), as shown by his register. A 
considerable number of Choctaws not entered on the reg- 
ister of said Ward applied to the said locating agent for 
locations under the said fourteenth article, and their claims 
were referred to the President, who decided in May, 1834, 
that they could not be recognized; but as it was repre- 
sented to him that the claimants had signified their inten- 
tion to the agent (Ward) in due time, and that the agent 


> 
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had neglected and refused to enter their names on his reg- 
ister, he directed the locating agent to receive evidence of 
the facts alleged (which he, in February, 1835, transmitted 


to Congress) sat to make aaukeuak laaione tor such 


claimants, and directed also that the sale of the lands so 


located for such claimants should be suspended to await 
the action of Congress. 

On March 3, 1837, Congress passed the act entitled 
‘An act for the appointment of commissioners to adjust 
ie claims to reservations of land under the fourteenth 
article of the treaty of eighteen hundred and thirty with 
the Choctaw Indians,” chapter 39, which was amended by 
act of February 22, 1838, chapter 13 

Commissioners were appointed under the former act, 
who proceeded to consider the claims presented under said 
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the act. Their authority was therefore extended for one 
year from June 17, 1844, by act of that date, chapter 105 

»y ota 69] . and within th tim St Lin ed LO Wit, on 
J l6, 1845, they rendered their final report to the 
President, as required by the said act o is4yZ 

‘ rtain claims under the said rourteenth article of the 
said treaty which had been brought before the last-men- 
tioned board of commissioners, but which had not been 


. } an - — pee > ’ . > | a ale “a , 
decided by it, were referred by Congress. by joint resolu- 


tion No. 17, approved August 3, 1846 (9 Stat., 114), to 
the Sect etary of Wa with authority to decide the same as 
therein | provided ® whieh autho! ITY was exercised 1 accord- 
ance with said provisions. 
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Certain other claims under the said article of said treaty 
which had been brought before the said several boards of 
commissioners and rejected by them, or recommended by 
them and rejected by other competent authority, or in 
which the scrip awarded by the last-mentioned board had 
not been issued, were referred by C ongress by the acts ap- 
penees August 30, 1852, ch ipter 103, ‘and March 3, 1853, 

-hapter 104 (10 Stat., 42, 227), to the Secretary of the In-. 
terior, with authority to examine and act upon the same as 
therein provided, which authority was duly exercised in 
accordance with said provisions. 

Under the said treaty, the statutes and proceedings there- 
under above recited, one hundred and forty-three heads of 
Choctaw heads of families obtained spears ations of land in 
the ceded territory, and after June 16, 1845, 1t was found 
by the commissioners and other reste in sald statutes 
provided, professing to act thereunder, that one thousand 
one hundred and fifty-tive other Choctaw heads of families 
were entitled to the benefit of the fourteenth article of the 
treaty (: all other claims in that behalf being rejected by 
them), and also that the United States bad disposed of the 
tracts ot land to which such Indians would be entitled 
under the provisions of said fourteenth article; so that it 
was at the time of such finding impossible to give said 
Indians the quantity to which they would be severally en- 
titled, including their improvements, as prescribed in the 
said act of August 23, 1842, or any part thereof, or to their 
children, on the adjoi ning lands; and the. said commis- 
sioners and authorities did thereupon estimate the quantity 
of land to which each of said Indians would be so entitled, 
and did allow him or her for the same quantity of land 
equal to that allowed to be taken out of any public lands 
in the States of Mississippi, Louisiana, Alabama, and Ar- 
kansas, subject to entry at private sale. 

Kleven hundred and fifty-five pieces of scrip, each repre- 
senting one-half of the last-mentioned allowance of land to 
the said several Choctaw heads of { families, were issued by 
the proper authority, in pursuance of the said statutes, to 
the persons so font nd to be entitled thereto, and were re- 
ceived and accepted by them in part payment for the lands 
aforesaid, 

The remaining eleven hundred and fifty-five half pieces 
of scrip were reserved as directed by the said act of March 


3, 1845, and interest was paid on the value thereof, esti- 


mated at $1.25 per acre, to such of the Choctaw heads ot 


families as were found to be entitled thereto, until the pay- 
ment thereof was discontinued, and the principal, amount- 
ing at said valuation to $872,000, was paid to the parties 
entitled (after the execution by the claimant of a final re- 
lease of all claims of such parties under the fourteenth 
article of the treaty), as required by the first section of the 
act approved July 21, 1852, chapter 66. 
The said release was duly executed by the proper na- 
tional authority of the Choctaws, and is as follows: : 
‘“ Whereas, by an act of Congress entitled ‘An act to 
supply deficiencies in the appropriations for the service of 
the fiscal year ending the thirtieth day of June, one thou- 
sand eight hundred and fifty-two,’ all payments of interest 
on the amounts awarded Choctaw claimants under the 
fourteenth article of the treaty of Dancing Rabbit Creek, 
for lands on which they resided, but which it is impossible to 
give them, shall cease, and that the Secretary of the Interior 
be directed to pay said claimants the amount of principal 
awarded in each case respectively, and that the amount 
necessary for this purpose be appropriated, not exceeding 
eight hundred and seventy-two thousand dollars, and that 
the final payment and satisfaction of said award shall be 
first ratified and approved as a final release of all claims of 
such parties under the fourteenth article of said treaty, by 
the proper national authority of the Choctaws, in such form 
as shall be prescribed by the Secretary of the Interior: 
Now, be it known that the said general council of the 
Choctaw Nation do hereby ratify and approve the final 
payment and satisfaction of said awards, agreeably to the 
provisions of the act aforesaid, as a final release of all 
claims of such parties, under the fourteenth article of said 
treaty. 
“A. Natu, Speaker. 
“ Nov. 6, 1852. 
‘‘ Passed in the Senate. 
‘ D). McCoy, Pres’. 
“Approved. 
“GEORGE W. HARKINS. 
“(GEORGE FOLSOM.” 
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It was delivered to defendants (before payment of the 
money appropriated by said act to the parties entitled to 
said scrip) to obtain en payment, and is now among the 
records ot the defendants. 

And the Attorney-General ean avers that by reason 
of the premises the claims of the said 1,155 Choctaw heads 
of farnilies, made as aforesaid for nd to be reserved to 
them under the provisions of the said fourteenth article of 
the treaty of 1850, were fully : satinfied Pe discharged, and 
that any further claim by or on behalf of said 1,155 per- 
sons, or of any other persons claiming as Choe taw heads 
of families in that behalf; was forever pases and he 
therefore prays the court that so much of the amended 
petition as sets ‘ie a cause or causes of action in behalf 
of the said 1,155, or of any other, Choctaw heads of families 
for the value of nae alleged to be due them under and 
by virtue of the stipulations of the said fourteenth article 
of the said treaty of S« — nr 27, 1830 (referring par- 
ticularly to articles ¥ to 11, both inclusive, and schedule 
“C” of article 31 of the said peti ties: be dismissed. 

THOMAS SIMONS, 
Assistant Altorney- General. 


Record, pp. 38, 39, 40, 41. 


REPLICATION TO DEFENDANT’S SPECIAL PLEA. 


The appellant in its replication to said special plea 
averred: 

That before and subsequent to the date of the said act 
of Congress of July 21st. 1852, as well as before and 
subsequent to the date of the said alleged release in the 
said special plea set forth, the appellant and the said heads 
of families, and individua! Choctaws named in -the said 
special plea, claimed, and here claim and aver as against 
the defendant, that the defendant, and its ofheers and 
agents, had continuously and unjustly violated the rights 
of the said appellant and heads of sees and individual 
(Choctaws, as such rights were secured by said treaty, 
named in the said special plea, to wit, the sreaty of the 
27th of September, 1830; and, particularly, had violated 


[ 
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the provisions of the fourteenth article of said treaty ; 
and asserted that such wrongs were so great, continuous, 
and oppressive that the said claimant, heads of families, 
and individuals of the said Nation were coerced and com- 
pelled to submit to the orders, requirements, and demands 
of the defendant, and of its officers and agents, in doing 
the acts which are in the said special plea set forth as acts 
done by the appellant, heads of families, and individuals, 
in so far as such acts, in fact, ever were by them done or 
submitted to; and they then and there, as against the de- 
fendant, asserted that such acts were not the voluntary 
acts of said appellant, or of said heads of families, or of 
said individuals; and they further asserted, as against the 
defendant and to the defendant, that the acceptance of the 
said scrip, and all of said payments thereof, and the giving 
of said alleged release, which are in said special plea set 
forth, were, by reason of the said wrongs, coercion, and 
oppression, not binding on the appellant, or on said heads 
of families, or individuals of said Nation. 

That the said appellant and said heads of families and 
individuals of said Nation further asserted and claimed, 
then and there, that it would be and was unjust, unfair, 
and oppressive on the part of the defendant, owing to the 
said wrongs, to set up said acts, set forth in the said special 
plea, as constituting a bar to the claims alleged in such 
special plea to be barred by said acts. 

That among the acts of injustice, violation of treaty, and 
oppression which the appellant then and there, and up to 
the 22d of June, 1855, asserted and continued to assert to 
and as against the defendants, its officers and agents, and 
which rendered the said acts, in the said special plea set up 
as a bar, not voluntary and not binding upon the defendant, 
were the following: 

That by the true construction of the said treaty of the 
27th of September, 1830, they of right were entitled to the 
net proceeds of the sales of the lands ceded by them to the 
United States under the said treaty, as well as the right to 
have the reservations provided for in and by said four- 
teenth article of said treaty, and that of these they had 
been wrongfully deprived. 

That the provisions of the acts of Congress in the said 
special plea mentioned were unjust and in violation of 
treaty obligations, and ought not to be held to be binding 
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upon the claimant, or upon the individuals of the said 
Nation, among others, for the following reasons : 

The said acts were passed by the Congress of the United 
States without their representation in Congress, and with- 
out any agency, solicitation, or procurement moving from 
the appellant or any individual of the said Nation, and 
solely upon the motion of the defendant, one of the parties 
to the said tre: ity of September 27th, 1830. 

That the act of the 8d of March, 1837, named in said 
special plea, in its first section (5 U.S. Stats. at Large, p. 
180), and said act, in the special plea mentioned, of the 25d 
yf August, 1842, in section 8 (5 U.S. Stats. at Large, p. 
514), in directing the commissions therein provided for, as 
to what families should be allowed reservations under said 
fourteenth article, required that the head of the family to 
which such reservations should be awarded should not be 
a white man; whereas, by the true interpretation of the 
said fourteenth article, every person who was the head of a 
Choctaw family and a member of the said Nation by the 
laws and customs thereof became entitled to such reserva- 
tion. 

That said acts of Congress were unjust, and violated 
their treaty rights, in that, “by the seventh section of the act 
of the 22d of F ebru: ary , 1838 (5 Stats., 211), in said plea 
mentioned, and by the third section of the act of the 23d 
of August, 1842 (5 Stats., 514), iu said plea meutioned, it 
is, in substance, oreenbidl that no Choctaw should be en- 
titled to reservations under the said fourteenth article who 
had removed to the Choctaw country west of the Missis- 
sippi River; whereas, by the terms of the said fourteenth 
article, such persons so deprived were entitled to patents 
for their said reservations in fee-simple at the end of five 
years from the ratificatior of the said treaty, and thereafter 
were entitled to the said patents absolutely, without regard 
to the place of their residence. 

That the said act of the 23d of August, 1842, violated 
said fourteenth article in this: That the ‘third section of said 
wct prohibited the commissioners, provided for in said act, 
trom allowing any reservation to any Indian who did _ not, 
at the date of the making of the treaty, on the 27th of 
September, 1830, own an improvement in the Choctaw 
country; whereas the said fourteenth article imposed no 
such limitation or condition, but, on the contrary, its effect 
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is and was to allow to each Choctaw head of a family de- 
sirous to remain and become a citizen to do so, whether 
he owned an improvement or not, but entitled them, In 
case they had an improvement, to have such improvement, 
or a portion of it, included in the reservation; and this was 
so declared in the opinion of the Attorney-General of the 
United States dated the 380th of January, 1839. 

_ That the third clause of said third section of the act of 
the 23d of August, 1842, violated the said treaty, by ex- 
cluding from the benefits of the said fourteenth article all 
Choctaw heads of families who are entitled thereto by the 
terms of said article, provided they failed to make it appear 
to the commissioners that they had not received any other 
grant of land under the provisions of any other article of 
the treaty; whereas the said fourteenth article contained 
no such limitation or condition, and such condition was a 
flagrant violation of the terms of the fourteenth article. 

That the provisions of the said third section of the said 
act of 1842, which deprived the said Choctaws of the 
reservations under the said fourteenth article, and com- 
pelled them to take script in lieu thereof, because of the 
fact that the Government of the United States should be 
found to have sold lands of such Choctaw heads of families, 
including their improvement, violated said treaty. 

That said statutes in said special plea set forth were, in 
other respects than those above stated, unjust and violative 
of the property and treaty rights of the said claimant and 
of the said Choctaw heads of families, and of the individuals 
of the said Nation. 

That before, at, and after the date of the said act of the 
23d of August, 1842, and up to the said 22d of June, 1855, 
the claimant and the individuals of the said Nation con- 
tinued to assert, as against the defendant, its officers and 
agents, other wrongs and grievances, among which were 
the following: 

By the fourteenth article of the said treaty of 1830, the 
Choctaw heads of families were entitled to a period of six 
months within which to signify their intention to remain, 
claim reservations, and become citizens of the State; but 
by the neglect and default of the defendant no officer or 
agent was appointed to whom such intention could be sig- 
nified, or opportunity of making such election furnished, 
until more than one-half of the said six months had expired. 
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That, when the agent was appointed for receiving said 
election, the defendant entrusted the duty of receiving and 
recording the evidence of the signification of such intention 
to remain to one William Ward, who was, at and during 
the time of the ostensible discharge of his said duty, habit- 
ually drunk; and the said agent was for that reason wholly 
incompete nt to discharge that duty, and was, in the pre- 
tended discharge of his said duties, grossly and outrageously 
abusive, violent, and tyrannical towards the said persons 
entitled to make said election before htm, and who offered 
to make said election; and this to such an extent that only 
69 Choctaw heads of families were, by him, registered as 
having signified said election; whereas, there was more 
than 1,500 Choctaw heads of: families so entitled to elect, 
and who desired, and attempted to signify to him, such 
election, and who were prevented from doing so by his 
wrongs aforesaid. 

That the defendant did not reserve from public sales the 
lands upon which said Choctaw heads of families resided 
at the date of said treaty, but, on the contrary, sold the 
same before the expiration of the five years during which 
the said Choctaw heads of families were, by the said four- 
teenth article of said treaty, required to occupy the same. 

That the defendant did not secure to the said Choctaw 
heads of families their right to be protected in their posses- 
sion of the lands, which ‘they desired and were entitled to 
have secured to them under the provisions of the said four- 
teenth article, but, on the contrary, permitted a very large 
proportion of all of the said heads of families, who were 
entitled to remain under the said article, to be driven off 
and excluded from their reservation by white settlers who 
had been permitted to settle in the Choctaw country before 
the five years expired from the date of the ratification of 
the said tre: ity. 

That the defendant disposed of, in. violation of the stip- 
ulations of the fourteenth article of the said treaty, the 
reservations of 1,155 of the said Choctaw heads of families 

That the defendant permitted its emigrating agents to 
use threats, force, and violence, in order to coerce the re- 
moval of the said Choctaw heads of families and others 
who desired, and were entitled, under the said treaty, to 
remain in their country in. Mississippi, and compel them to 


sO0 remove 
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That the defendant continued the use of these means, 
and of other means equally in violation of their treaty 
rights, to compel the removal of said heads of families 
and individuals of the Nation to the country west of the 
Mississippi River from about the year 1831 until the 28tb 
of September, 1858. 

That the defendant passed stringent and restrictive laws 
in regurd to the reservations of the said Choctaw heads of 
families, which were in violation of, and in conflict with, 
the stipulations of the said fourteenth article of the said 
treaty, and by such laws required the said heads of families 
to show qualifications, in order to be entitled to the said 
reservations, which were grossly in violation of the said 
fourteenth article, some of which violations of treaty right, 
as contained in said statutes, are above set forth. 

That the defendant, through its ofticers and agents, in 
executing the said laws above named, and the said provis- 
ions thereof above named, which are in violation of said 
treaty, did oppressively and unjustly exclude a large num- 
ber of the.said heads of families from the lands to which 
they were entitled under said fourteenth article. 

That the defendant failed to allow 1,413 Choctaw heads 
of families any compensation for their improvements which 
they lost in consequence of being required by the United 
States to remove from their said reservations, although com- 
pensation for the loss of such improvements was expressly 
provided in the nineteenth article of said treaty of Septem- 
ber 27th, 1830. 

That the defendant refused to deliver to 1,155 Choctaw 
heads of families, who were entitled to reservations in fee- 
simple,on the 24th day of February, 1836, the certificates for 
which provision was made in the third section of the act 
of Congress approved the 23d of August, 1842, and which 
is named in said special plea, unless such heads of families 
would consent to remove from the State of Mississippi to 
the Choctaw country west of the Mississippi River; and 
this refusal was made in violation of the provisions of the 
said third section, under which it was deliverable; and this 
course was resorted to as a means of coercing the said 
Choctaw heads of families, through their known helpless, 


homeless, and impoverished condition, and their need of 


something upon which to subsist, to remove, with their 
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children, from their reservations and homes in Mississipp} 
to the west. 

That the defendant refused to pay to the said Choctaw 
heads of families, and to their children or legal representa- 
tives, any portion of the money appropri: ited by the act of 
July 2ist, 1852, until the said heads of families, and their 
children, and their legal representatives, to whom the 

same became payable, “had removed out of the State of 
Mississip pi to the country west of the Mississippi. 

That the defendant refused to make any compensation 

to 960 Choctaws who emigrated, at their own expense, 


from the State of Mississippi to the Choctaw country west 


of the Mississippi River, and who subsisted themselves 
there for one year thereafter, although the defendant, by 
the stipulations of the s sixteenth article of the said treaty 
of 1830, agreed to pay the expenses of such removal and 
subsistence. 

That the defendant, by means of and through the acts 
of oppression and wrong-doing above set forth, and by 
means of its refusing to a low those entitled to reservations 
to acquire the same, and by reason of its allowing white 
people to drive them from their homes, and by means of 
the defendant’s disposing of the lands to which they and 
their people were entitled, rendered the said Choctaws 
homeless; and by the same means, and the refusal to allow 
to them even the grossly-inadequate provisions made 1n 
said laws for payments in lieu of the homes and reserva- 
tions of which they had been so deprived, and by means 
of other acts of violence, oppression, and outrage, reduced 
the said Choctaws named in the said special plea, and their 
children, and nearly all the persons of the said tribe re- 
maining in the State of Mississippi, to a condition so im- 
poverished, helpless, and destitute as that they became, 
and were, completely within the power and at the mercy 
of the defendant and its agents; and at the date of the 
said act of 1842, and thence on to the 22d of June, 1855, 
they continued to be in said helpless condition; and the 
said Choctaws, and heads of families and individuals, Py 
reason of the wrongs and oppressions aforesaid, and thei 
helpless condition, had no choice or option in or about he 
matter of acce pting said moneys and scrip named in said 
plea on such terms and at mah times as the defendant 
might and did dictate. 
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That at and before the 22d day of June, 1855, the de- 
fendant was justly indebted to the individuals of the said 


Choctaw Nation in the sum of $8,209,780, as a balance due 


for the value of the lands to which the said individuals of 
said Choctaw Nation became and were entitled under the 
said fourteenth article of the said treaty, which indebted- 
ness arose as follows: 

That of those individuals of the said Choctaw Nation 
who became, and were, entitled to reservations under the 
said fourteenth article, the defendant found, as in the said 
plea set forth, that 1, 155 heads of families had complied 
with the conditions of the said fourteenth article, and were 
entitled to reservations thereunder; and further found that 
the quantity of laud to which these 1, ,155 heads of families, 
and their children, became and were entitled, on the 24th 
day of February, 1836—the date of the expiration of the 
five years named in the said article—was 1,404,640 acres, 
Ww hich, at the date last aforesaid, was of the value of $5.50 
per acre; making the aggregate value of the lands to 
which the said 1, 155 heads ot families and their children 
became and were entitled on the 24th day of February, 
1836, $7,725,520. 

That the defendant, through its agents and commis- 
sioners named in the said special plea, charged with the 
duty of ascertaining who were entitled to said | reservations, 
rejected the claims “of 246 heads of families to reservations 
under the said fourteenth article, but who were, in law and 
fact, justly entitled to said reservations by reason of their 
complying with all the conditions of said fourteenth article, 
or by reason of their attempting and tendering such com- 
pliance, and who complied fully with such conditions, ex- 
cept so far as prevented by the acts of the defendant 
through its officers and agents. 

That the quantity of land to which the said 246 rejected 
claimants were so entitled on the 24th of February, 1836, 
was 268,120 acres, which was of the value, at the last- 


named date, of $5.50 per acre, making the aggregate value 


of the lands to which said rejected claimants were entitled 
$1,474,660, and making the aggregate to which both 
pe of sisieants were , entitled, to wit, the said 1,155 and 


the said 246 rejected claimants, equal to $9,200,180. 


From this aggregate the defendant became, was, and is 
entitled to have deducted, as credits, the sum of $118,400, 
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the amount realized by the Choctaws, who received the 
certificates named in the third a of the act of the 23d 
of August, 1842, and which was, by the said section, de- 
liverable east of the Mississippi River. And the defendant 
became further entitled to be credited—on account of 
moneys appropriated and paid in lieu of certificates de- 
liverable under the said last-named section west of the 
Mississippi River—with the sum of $872,000, the said two 
credits amounting to the sum of $990,400, and leaving the 
balance of the said indebtedness, as above stated, $8,209,- 
780. 

That notwithstanding said indebtedness last aforesaid, 
and notwithstanding the fact that the ap ypellant and the 
said individuals of the said Nation to whom said indebted- 
ness was owing, earnestly pressed the payment of the said 
claim or the securement of their said reservations, and con- 
tinued to do so during al! the period from the time that it 
became due until the said 22d of June, in the year 1855, 
yet the defendant never paid the said indebtedness or any 
part thereof, except as hereinabove set forth. 

That subsequently to the passage of the act of July 21, 
1852, as well as before that date and subsequently, as well 
as before the date of the alleged release set forth in the 
said special plea, and continuously up to the 22d of June, 
1855, the appellant had asserted, and continued to assert, 
against the defendant the claims for the losses sustained 
by the said appellant and the said individuals of the said 
Nation in consequence of the failure of the defendant to 
carry out the stipulations of the said fourteenth article of 
said treatv, as well as those arising from the failure to 
carry out the provisions of the said treaty, which required 
the United States to remove the members of the said Choc- 
taw Nation, at its own expense, from the State of Muissis- 
sippi to the Choctaw country west of the Mississippi River, 
and likewise continued to present, assert, and demand pay- 
ment for the loss of improvements for which they were en- 
titled to be paid by the United States under the provisions 
of the said treaty, and also for losses of stock and farming 
utensils, and also for the loss and injuries resulting from 
their constrained removal from the State of Mississippi in 
violation of the terms of the said treaty, and also for the 
losses they sustained in consequence of the action of the 
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Government in its issue and delivery of the scrip author- 
ized to be issued and delivered to them in lieu of, and 

a substitute for, their lands, as provided in the third sec- 
tion of the act of August 23d, 1842. 

That the above-named means resorted to by the defend- 
ant, through its agents, and by white people, against whose 
acts defendant was, as aforesaid, bound to protect t the Choc- 
taws and their property, which were resorted to for the 
purpose of depriving the said Choctaws of their said prop- 
erty, and driving them from the homes where they were 
entitled, and desired to elect, to remain, included within 
them, amongst many other means and resorts of like 
wrong, violence, and brutality, such acts as threats by 
United States officers and agents, telling these Choctaws 
that the United States Government meant to enforce, and 
would compel, their removal from the State; that the 
United States soldiers would be brought, with guus and 
bayonets, to compel them to go; that the United States 
would catch their children and tie their legs together like 
pigs and haul them off in wagons. 

That the defendant, through its officers and agents, did 
seize one of the chiefs of the Choctaws, who, on behalf of 
the Choctaws, aided in making, and signed the said treaty 
of September the 27th, 1830, and bound him, and tiis 
publicly, as a means of int timidation of the Choctaws, and 
retained him as a prisoner until he escaped and fled to the 
swamps; and this so alarmed the people of said Choctaw 
Nation that they fled, with their women and children, to 
the woods and swamps, where they were subsisted only by 
‘slipping into their cornfields at night,” and carrying 
thence to their women and children in the swamps corn 
for such subsistence. 

That these are but examples of the wrongs, too various 
and numerous to be here set torth, inflicted by the defend- 
ant, through its agents, and by white men, against whose 
acts defendant was bound to protect the Choctaws, and 
which wrongs were inflicted generally, purposely, and con- 
tinuously, 1 in order to compel them to surrender their lands 
named in said fourteenth article. 

That these acts of wrong, violence, and intimidation so 
continued, as above stated, during the twenty-two years 
from A. D. 1831 to A. D. 1858, and were such as to reduce 
the said Choctaws, so entitled and electing to remain under 
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said fourteenth article, to the condition in which they are 
declared to have been in tbe report, of date 31st of July, 
1838, made to the President by the commissioners ap- 
pointed and acting under the said act of Congress named 
in said special plea, to wit, the act of the 8d day of March, 
1837, in which they are declared to have been “wantonly 
driven trom their homes, and to have, for several years, 
been wanderers, living about in all seasons in open camps, 
and seeking a precarious subsistence, which scarcely sufficed 
to keep them alive;” and that into substantially this con- 
dition were a large portion of the said Choctaw people 
named in said special plea reduced and Kept by the wrongs 
aforesaid during all said period of twenty-two years; said 
Choctaw people being peaceful and orderly and inoffensive 
towards the Government of the. United States, and the 
people thereof, and being, as the last-named report de- 
clares, ‘‘shy and reserved in their intercourse with the 
whites,” | 

That when the Choctaw people so entitled to reservations, 
as to the great body of them, were, by the wrongs afore- 
said, reduced to and kept in the said condition of “extreme 
wretchedness—wanderers, living about, in all seasons, in 
open camps, and seeking a precarious subsistence, which 
scarcely sufficed to keep them alive”—the Government of 
the United States, through its agent having official charge 
of the affairs of the Choctaw people, publicly, and in part 
for the purpose of intimidating and driving them from 
their homes, urged and recommended, as the most effective 
mode of enforcing their emigration, the passage of a law 
to arrest the “ wandering Indians as vagrants, and bind out 
their children as apprentices, if found within the States 
after a given date;’’ and it was declared “that such a 
law would induce them speedily to remove.” 

That it was in this condition of the Choctaw people, so 
brought about by the wrongs of the defendant, and by 
means and by reason of said wrongs, that the said de- 
fendant compelled the appellant, and the individuals of 
the said Nation, to accept, so far as they ever did, the pay- 
ments of money and scrip, and the Nation to execute the 
release, which are in the said special plea set forth. 

That at and after the execution of the said release the 
said claimant and the said individuals, through their repre- 
sentatives and otherwise, made known to the Government 
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of the United States that the said acts were the result of 
coercion, were unjust, and not binding as a final settlement, 
according to the terms of said alleged release, and the ap- 
pellant and the said individuals of the Nation continued 
to press the said claims for said balances due them under 
said fourteenth article up to the said 22d day of June, 1855, 
as above set forth. 

That at the times of the commission of the grievances 
above set forth, the appellant, and the said heads of fam- 
ilies, and all the individuals of the said Nation, were en- 
titled to receive from the United States, under and by 
virtue of the said treaty of the 27th of September, 1830, 
the same protection, in their persons and property, from 
wrongs, as citizens of the United States are entitled to de- 
mand from their Government, and were entitled to have 
secured to them, from the United States, “‘ every possible 
degree of justice;” and were, moreover, then and there, 
and in virtue of the express stipulations of said treaty, en- 
titled to have such construction of the said treaty as that, 
whenever well founded doubts should arise, such treaty 
should be construed most favorably towards the Choctaws. 

That at the time of the ratification of the said treaty 
of the 27th of September, 1830, and ever since the said 
time, the said Choctaw Nation, and the said heads ot 
families thereof, and all the individuals of the said Nation, 
were, on account of their dependent and helpless condi- 
tion, and their other relations to the Government and 
people of the United States, the dependents and wards of 
the said Government of the United States, and were so 
recognized and declared by the law of the land; and, in 
virtue of and owing to the said dependent and helpless 
condition, were, by law, entitled to receive from the Gov- 
ernment of the United States, in the protection of their 
persons and property, and in the securement of all their 
treaty and other rights, the fullest protection, and just, 
fair, and liberal treatment. 

That, in consideration of all the matters, things, and 
premises hereinbefore and above set forth, and in con- 
sideration of the desire of the United States that the Choc- 
taw Indians should relinquish all claim to any territory 
west of the 100th degree of west longitude, and the desire 
of the United States to make provision for the permanent 
settlement within the Choctaw country of the Wichita 
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and certain other tribes or bands of Indians, by securing 
from the Choctaws and Chickasaws a lease to the United 
States of their territory west of the 98th degree of west 
longitude; and in further consideration of the desire of 
the United States to embody all subsisting treaty stipula- 
tions in one comprehensive instrument, and to adjust and 
settle upon considerations just, fair, and liberal, all the 
claims of the said Nation, and of the heads of families and 
individuals thereof, against the United States, hereinbefore 
referred to; and in further consideration of the desire of 
the United States to have the said Choctaw Nation assume 
the burden and responsibility of the payment, to the heads 
of families and individuals of said Nation, of any moneys 
owing to them by the United States; and the United States 
desiring that said claims should be adjusted upon consid- 
erations just, fair, and liberal, and the said Choctaws de- 
siring to secure a settlement of said claims of the said 
Nation, and also of the said heads of families and indi- 
viduals of the said Nation hereinbefore set forth and re- 
ferred to— | 

The United States entered into a treaty with the said 
Choctaw Nation, bearing date the 22d day of June, in the 
year of our Lord 1855 (11 Statutes at Large, p. 611), 
wherein and whereby it was stipulated and agreed between 
the United States and the said Nation that the Choctaws 
should, and they thereby did, cede to the United States 
the said tract of land lying west of the 100th meridian ; 
and said treaty did provide for settling, within the Choctaw 
country other tribes or bands of Indians; and in such 
treaty the United States did stipulate, in its twenty-first 
article, that it shall supersede and take the place of all 
former treaties between the United States and the Choc- 
taws, and also for the settlement, by the award of the 
Senate of the United States, of the claims so preferred by 
the said Choctaws against the United States, and named 
in said plea, including the claims of the 1,155 heads of 
families named in said special plea; and stipulated that 
such settlement should be made upon terms and * consid- 
erations just, fair, and liberal;” all of which will more 
fully appear by reference to said treaty. 

That by means and reason of all the premises aforesaid 
and hereinabove set forth, and especially by means and 
reason of the wrongs and injustice to which the said 
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Nation of Choctaws, and the individuals thereof, were 
subjected in and about their property and rights, under 
the said treaty of September 27, 1830, in the fourteenth 
article thereof ; 

And by reason of the grossly inadequate amount and 
value of the payments m: ide to them, as set forth in the 
said special plea, as contrasted with the value of the said 
property which purports to be released by said alleged re- 
lease in the special plea set forth, and which was secured 
to them by the said fourteenth article, as above set forth ; 

And by reason of the coercion, violence, and oppression 
to which they were subjected in and about being deprived 
by the defendant, and the officers and agents thereof, of 
their said property, secured by the said fourteenth article, 
as above set forth; 

And by reason of the acts of the appellant, and of the 
individuals of the said Nation, which are in said plea set 
forth in regard to the receipt of scrip and money, and the 
execution of the pretended release, set forth in the said 
plea—in so far as done at all—not being the voluntary acts 
of the said Nation, or of any individual thereof, but, on 
the contrary thereof, such acts, so far as done, being done 
under the coercion and compulsion of the defendant, exer- 
cised through its laws, officers, and agents; 

And by reason of the fact that to hold said release and 
said receipt of scrip and money, as in the special plea set 
forth, to constitute a bar to the claims purporting to be cov- 
ered by said release, would be grossly unjust, unfair, and 
illiberal under the facts herein set forth ; 

And by reason of the covenants and stipulations con- 
tained in the said treaty of the 22d of June, 1885, afore- 
said, any and all releases, acquittances, and bars of said 
claims which, in law or equity, might, but for the matters 
herein replied, arise or be implied from the matters and 
things in said special plea set forth, as a bar to said claims, 
were and are rendered void, set aside, and annulled by 
means and reason of the facts and things herein replied ; 
and claimant avers that it was, by both parties to said 
treaty of the 22d of June, A. D. 1855, meant, intended, and 
agreed that, for the considerations aforesaid, upon which 
said last-named treaty was based, the stipulations of said 
treaty should, and the same did, waive, cancel, annul, and 
set aside any and all releases and acquittances, if any, 
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which might have arisen, or which did arise, out of the 
matters in said special plea set forth; and any and all such 
acquittances, releases, and bars, if any arose or did exist, 
which claimant denies, were and are set aside and annulled 
by the terms and effect of said treaty last aforesaid. And 
in consideration and by reason of all the premises and facts 
aforesaid, the said appellant and the said heads of families 
and the said individuals of the said Nation became and are 
entitled to recover their said claims, in the petition and in 
the said special plea set forth; and such right to such re- 
covery and payment is freed and discharged from any and 
all defences which could or might, in law or equity, be 
otherwise set up, by thedefendant, under or in virtue of, or 
connected with, the said alleged release in the said special 
plea mentioned, and freed from any defenses arising from 
or in- virtue of any and all payments to, and receipts 
by, the said appellant, or the individuals of such Nation, 
whether such payment was of the scrip named in the said 
special plea, or of the said $872,000 paid in lieu thereof, 
except such defense as consists in crediting to the United 
States, at its actual value, what was, in fact, paid to such 
claimant and to the individuals of the Nation upon account 
of the lands named in said fourteenth article, which 
credits have been allowed in the claim made in claim- 
’s petition. 

That, pursuant to the stipulations of said treaty, all the 
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‘ims were submitted to the Senate for its adjudica- 
tion, and the said Senate, with full knowledge of said re- 
lease, and after due consideration thereof, in connection 
with said claims, on the 9th day of March, 1859, adjudged 
that on account of said claims, and in full satisfaction of - 
the same, there should be allowed to the said Choctaws 
the net proceeds of the sales of their lands, which said 


judgment is in the words following, to wit: 


«That the Choctaws be allowed the proceeds of the sale 
of such lands as have been sold by the United States on 
the first day of January last, deducting therefrom the costs 
of their survey and sale, and all proper expenditures and 
payments under said treaty, excluding the reservations 
allowed and secured, and estimating the scrip issued in 
lieu of reservations at the rate of $1.25 per acre; and 
further, that they be also allowed twelve and one-half cents 
per acre for the residue of said lands.” 
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Wherefore the plaintiff says that the said release, and 
the receipt of the said scrip, and of the said $872,000 (1n so 
far as in fact received), and which are in said special plea 
set forth, do not, nor does either of them, constitute any bar 
to the said claim of the appellant set forth in said special 
plea, or of the said claim of the said 1,155 heads of families, 
nor are the same a bar to any other claims mentioned in 
said special plea. 

Record, pp. 41 to 51, inclusive. 


The answer of the United States to the foregoing repli- 
cation of the appellant was filed on the 18th of March, 
1885, and is a general denial of the allegations of the 
replication. 

Record, p. 51. 


The Court of Claims found the facts substantially as 
stated in the petition in regard to the extent of the claims 
to reservations which had been asserted by Choctaw heads 
ot families under article XIV of the treaty of 1830. 

Findings of fact XII, XIII, XIV, AV, Record, pp. 


— 


71, 72. 


That court also found the facts stated in the defendant’s 
special plea substantially as avered by the defendant. 
Findings VIII, 1X, X, AI, XIII, XIV, XV, XX, 
AXITT, Record, pp. 63, 64, 65, 66, 67 to 70, 
41, 42, 40, 1%, 40. 


Iu regard to the facts averred in the replication of the 
appellant, the Court of Claims found the following facts: 


Ist. That the agent (who was William Ward, the United 
States Agent for the Choctaws) in the employment of the 
Government, in carrying out the treaty with the Choctaws, 
discouraged applications for reservations under the four- 
teenth article, and Colonel Ward advised the removing 
agents to threaten the Indians with punishment if they did 
not emigrate. | 

Finding VII, Record, p. 68. 
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2d. Ward, the agent, was instructed by the War De- 
partment on the 21st of May, 1831, to receive the applica- 
tion of the Indians under the fourteenth article. His office 
was formally opened for business the latter part of June 
following. He had received and filed thirty-five applica- 
tions before that time. That said Ward “was unfit for the 
duties of the situation; his conduct was marked by aets 
calculated to deter the Indians from making application; 
he was abusive and insulting to them, intending thereby to 
] 


prevent them from rh than appli ication under sal d article, and 


ny 4 
necessitate their oing west of the Mississippi.’ 
Finding LX, Record, p. 66. 
3d. That said Ward “insisted during the registration that 
there must be a personal application by the head of each 
family by those who desired the benefits of the fourteenth 
article; that he could not recognize app! lications by 
proxy.” He insisted that the Indians had sold their land; 
that he had been instructed to induce as many as possible 
to go west; that more had been registered than had been 
anticipate d. 
4th. That after the 24th of August, 1831, the agents of the 
United States (Armstrong and ~Lane) insisted that those 
whose names were not registered should go west, and if 
hey did not go soldiers would be sent to drive them out; 
at they would take their children from them, and many 
other threats were made by them. 


Sth. At the time of the report of the commissioners 
under the acts of 1887 and 1838, to wit, on the 31st day 
of July, 1838, about 5,000 remained in Missiasippi. Not- 
withstanding the efforts of the removing agents of the Govern- 
ment to remove them, they remained, asserting their intention to 
do so. and « laiming the bene fit of the fourteenth artic le of the 
treaty of 1830. It was the intention of those remaining 
east of the Mississippi to take the benefit of the fourteenth 
article of the treaty. 


Finding [X, Record, p. 67. 


6th. On the 31st of July, 1838, when the commissioners 
appointed under the act of Congress approved March 3d, 
4 | 
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1837, (5 Stats. at Large, 180,) made their report to the 
President, the condition of those Choctaw heads of families 
who were entitled to reservations under said article XIV 
was described as follows: 


The Choctaw Indians are shy and reserved in their 
intercourse with the whites, and do not readily mix with 
them. It is proved in a great number of cases that they 
have been most wantonly ‘abused and ill-treated by them, 
and that they could not live in peace in the same neigh- 
borhood. The large stocks of cattle and hogs introduced 
by the white settlers destroyed their crops, and their houses 
and cabins were torn down, burned, or taken possession of 
by them when they left home on their necessary hunting 
expeditions or to seek employment in picking cotton, &c. 
Under these circumstances they were compelled in a great 
number of cases to remove. It is in proof, also, that many 
removed in consequence of reports circulated among them 
that the lands occupied by them had been sold by the Gov- 
ernment, and when it was impossible for them to ascertain 
the truth or falsehood of such reports. They well knew, 
however, from bitter experience that, whether true or false, 
they were at the mercy of their white neighbors. The in- 
stances are not rare, as the evidence abundantly shows, 


-in which families have been wantonly driven from their 


homes and have for several years been wanderers, living 
about in all seasons in open camps and seeking a preca- 
rious subsistence, which scarcely sufticed to keep them 
alive. 


Finding VIII, Record, p. 66. 


7th. That “ many heads of Choctaw families, who either 
signified their purpose to remain or were prevented from doing 
so by the acts of the agents of the United States, were driven 
from their reservations by white settlers, and before any 
classification was made under any jaw passed by Congress 
the lands of such reservees had been sold to the number of 
eleven hundred and fifty, and such heads of families pre- 
vented from securing their claims under the torrteenth 
article. Said eleven “bundred and fifty Choctaw heads of 
families had 1,470 children over ten years of age on the 
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27th of September, 1880, and 1,219 children under ten 
years of age at that date.” 


Finding XII, Record, p. 71 


8th. That “under the provisions of the act of Congress 
approved August 23, 1842, the United States having failed 
to grant to the said Choctaw heads of families the lands 
which they and their children claimed under said treaty, 
and having disposed of the said lands, so that it was im- 
possible to give said Choctaw heads of families the lands 
whereon they resided at the date of the treaty of 1830, did, 
between June, 1843, and November, 1851, issue and de- 
liver to the said eleven hundred and fifty-five Choctaw 
heads ot families, and to their children, the certificates or 
scrip provided for in the said act for one million four bun- 
dred and four thousand six hundred and forty acres of land, 
which certificates or scrip the said Choctaw heads of families 
and their children were ri quired by the United States to receive 
and accept in lieu of the reservations of land which, under the 
said fourteenth arti le of the treaty, the said Choctaw heads of 
familie Ss and their childr. it claimed. 
The United States refused to deliver to the said Choctaw 
heads of familie s and sty children that one-half of the scrip 
which mi ght have been delivered to them. under the provisions 
of the said act of Cong) ess east of the Mississippi River until 
the said Choctaw heads of familie s and their children had either 
started for , Or ade Th lly arriv ed 7 ALP the Choc Law territor Y west 
of the Mississippi River.” 

Finding XIV, Record, pp. 71, 72. 


ith. That “the claimants under the fourteenth article, the 
suid Choctaw heads of tumilies and their children, were re- 
duced tO Ai hie [pl CSS condi tion of De ant, iD hich rend ered if prac ti, - 
cally impossibl c for them 10 contend if nth the United State S in 
their requireme ff f that the Si id ( hoctaw hi ads of familie Ss should 
accept and. receive the serip pr ovuided to be Sooned. to them in lieu 
of the reservations by the act of 1842 ; and thi said scrip and 
th money paid to redeem the same were taken and ace pted be- 
COUSE they DEK Ee powerless fo enforce Any di mands against, or 
LIMpose conditions upon, the United States | 


Finding XVI, Record, p. 72 
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10th. That “the average value of the land ceded by the 
treaty of 1830, and to which the reservations provided by 
the treaty applies, was, in 1830 and 1831, the sum of $1.85 
per acre,” . 


Finding X XIX, Record, p. 85. 


11th. That the value of the scrip issued to the said Choctaw 
heads of families and their children in lieu of the reserva- 
lions to which they were entitled, as stated in the fourteenth 
finding, is shown in an official communication of the Com- 
missioner of Indian Affairs to Hon. W. K. Sebastian, 
chairman of the Committee on Indian Affairs of the Uni- 
ted States Senate, as follows: 

There is no data in this office from which to ascertain 
with certainty the disposition made or the amount realized 
by the Choctaws for their scrip. It appears, however, by 
a statement made by Superintendent Rutherford in Septem- 
ber, 1847, that of 1,401 pieces of scrip transferred in the 
year “ 1846 and the first part of 1847,” that 213 halves, 227 
quarters, and 190 eighths were transferred by the holders 
to individuals in consideration of services; that 78 halves, 
95 quarters, and 92 eighths were sold for 50 cents per acre ; 
that 33 halves, 50 quarters, and 50 eighths were sold at 


$200 per section; that 284 Indians, who denied the claims 


of agents, sold 73 halves, 122 quarters, and 89 eighths at 
$200 per section ; that 80 pieces sold 6 halves, 40 quarters, 
and 34 eighths at $400 per section; and that 9 persons sold 
3 halves, 1 quarter, and 5 eighths at $480 per section. 

It is presumed that these sales present a pretty fair sample 
of the disposition made and the average prices realized for the 
balance of the scrip. 

Finding XXX, Record, p. 86. 


An examination of this statement shows that this scrip 
was worth to the said fourteenth-article claimants. about 
tweniy-one and one-half cents per acre. The United States 
charged them for it $1.25 per acre. The Court of Claims 
found that the lands to which the reservations applied, and 
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to which said claimants were entitled, were worth $1.85 
per acre in the years 1830 and 183 

The appellant.contended that by force of these facts thus 
found by the Court of Claims, and by reason of the relation 
of guardian and ward which existed between the parties, 
the acts done by the appellant under the provisions and 
requirements of the acts of March 3, 1837, February 22, 
1838, August 23, 1842, and July 21, 1852, were involun- 
tary, and that the release set out in the defendant’s special 
plea was void; that by force of the provisions of the treaty 
concluded between the United States and the appellant on 
the 22d day of June, 1855, the said release was set aside 
and was not admissible as a defense to “the rights and 
claims” of the said Choctaw heads of families and their 
children, for whom the said release was executed; and that 
said release did not bar or preclude the said Choctaw 
heads of families and their children, upon a “review of 
the entire question of differences de novo,” from asserting, 


either before the Senate of the United States or betore the 


Court of Claims, the allowance of that ‘* FURTHER AND FULL 
SATISFACTION” for which the treaty of 1855 made provision. 
The Court of Claims held, however, that the acts done 
DY the appellant under the provisions and requirements Ol 


i 


the above-specitied acts of Congress, and the execution of 


‘the said release set out in the defendant’s special plea, con- 


stituted a complete bar to the assertion of any further or 
other claim against the United States by the said eleven 
hundred and fifty-five Choctaw heads of families and their 
children who were specified in said defendant’s special plea. 
Record, Pp. LOY LO 1] D. 
The said court also held that those fourteenth-article 
claimants whose claims were rejected by the commissioners 
under the acts of 1837 and 1842, and who received from 
the United States no compensation for the reservations to 


which they were entitled, could have their claims considered 
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and allowed by the Court of Claims in the present pro- 
ceedings. The court thereupon allowed to 191 of said 
fourteenth-article claimants the value of 225,760 acres of 
reservations, which the court found to be worth in 1830 
and 1831 $1.85 per acre, or the sum of $417,656. 
Findings XIII and XXIX, Record, pp. 71, 88, 94, 
116, 118. 


OTHER CLAIMS UNDER THE TREATY OF 1830. 


The appellant also asserted claims for the non-per- 
formance by the United States of the stipulations of the 


fifteenth, sixteenth, nineteenth, and twentieth articles of the 


treaty of 1830, amounting to the sum of four hundred and 
eighty-nine thousand five hundred and thirty dollars and 
thirty-two cents ($489,530.32). 


B. Claim for the Pay of an Additional Principal Chief under 
Article XV. 

The claim under article XV was for the pay of an ad- 
ditional principal chief, for twenty years, at five hundred 
dollars per year, amounting to ten thousand dollars 
($10,000). 

Record, p. 9, par. 12. 


The Court of Claims found that, since the ratification of 
the treaty of 1830, it does not appear that the Choctaw Nation 
has elected an additional principal chief for said Nation. 

Finding XVII, Rec., p. 72. 


This claim was rejected for that reason, and no question 
of law is presented for consideration by such rejection upon 
the facts found by the Court of Claims. 


C. Claim for Self-emigration and Subsistence under Article 


XVI. 


The claim under article XVI was tor the expenses in- 
curred in the removal and subsistence of nine hundred 


and sixty Choctaws who emigrated and subsisted them- 
selves at their own expense between the years 1834 and 
1845. ‘This expense the United States by that article as- 
sumed and agreed to pay. The appellant claimed on this 
account the sum of fifty-one thousand nine hundred and 
ninety-eight dollars and forty cents ($51,998.40). 

Record, p. 9, par. 13. 


The court found that nine hundred and sixty Choctaws 
had, between the dates stated in the petition, emigrated 
and subsisted themselves at their own expense for one 
year, and that the commutation value in money for such 
emigration and subsistence was $54.16 for each emigrant, 
and theretore allowed this claim for fifty-one thousand nin 
hundred and ninety-three dollars ($51,998 ). 

Finding XVIII, Record, pp. 72, 78, 94, 122, 123. 


D. Claim under Article XIX. 


The claim under article XIX was for the value of the 
reservations made by that article for the benefit of those 
Choctaw heads of families who during the year 18380—in 
the language of the treaty, “ during the present year ’’—had 
“in actual cultivation” a certain number of acres of land, 
“with a dwelling-house thereon.” 

Article XIX provides as follows: 

The following reservations of land are hereby admitted : 


To Colonel David Folsom four sections, of which two 
shall include his present improvement, and two may be 
located elsewhere on unoccupied, unimproved land. 

To I. Garland, Colonel Robert Cole, ‘Tuppanahomer, 
John Pitchlyvnn, Charles Juzan, Johoke-tubbee, Eaycha- 
hobia, Ofehoma, two sections each, to include their improve- 
ments, and to be bounded by sectional lines, and the same 
may be disposed of and sold with the consent of the Pres- 
ident. And that others not provided for may be provided 
for, there shall be reserved as follows: 

First. One section to each head of a family, not exceeding 
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forty in number, who, during the pr esent year, may have had 
in ac eal cultivation, with a dw elling-house thereon, fifty acres 
or more. Secondly. Three quarter-sections, after the manner 
aforesaid, to each head of a family, not exceeding four 
hundred and sixty, as shall have cultivated thirty acres 
and less than fifty, to be bounded by quarter-section lines 
of survey, and to be contiguous and adjoining. 

Third. One half-section as aforesaid to those who shall 
have cultivated from twenty to thirty acres, the number 
not to exceed four hundred. 

Fourth. A quarter-section as aforesaid to such as shall 
have cultivated from twelve to twenty acres, the number 
not to exceed three hundred and fifty, and one-half that 
quantity to such as shall have cultivated from two to 
twelve acres, the number also not to exceed three hundred 
and tifty persons. Each of said class of cases shall be 
subject to the limitations contained in the first class, and 
shall be so located as to include that part of the improve- 
ment which contains the dwelling-house. If a greater 
number shall be found to be entitled to reservations under 
the several classes of this article than is stipulated for 
under the limitation prescribed, then, and in that case, the 
chiefs separately, or together, shall determine the persons 
who shall be excluded in the respective districts. 


The appellant asserted claims on behalf of fourteen hun- 
dred and thirteen (1,418) of such Choctaw heads of families 
who had during the year 1830 “ from two to tweive acres of 
land in actual cultivation,” with a dwelling-house thereon, 
but who received no reservations, because they belonged 
to the fifth class, which was limited as to number to 350, 
while there were in fact 1,763 in this class who were heads 
of families and who had the improvements required by the 
treaty. It was alleged that the said specitied number of 
Choctaw heads of families were entitled to one hundred 


and thirteen thousand and forty (113,040) acres of land, 
and that other persons for whom reservations were provided 
in said article were entitled to receive twenty-three thou-. 
sand two hundred (23,200) acres. The amount claimed 


oo 


on behalf of these reservees was four hundred and eight 
thousand seven hundred and twenty ($408,720) dollars. 
Record, pp. 9, 10, 11, par. 14. | 


The Court of Claims allowed the claims of those persons 
who were entitled to twenty-three thousand two hundred 
(23,200) acres, at the rate of one dollar and eighty-five cents 
($1.85) per acre, or an aggregate of forty-two thousand nine 
hundred and twenty ($42,920) dollars. 

That court rejected the claims of the said fourteen hun- 
dred and thirteen (1,413) heads of families for whom res- 
ervations to the extent of one hundred and thirteen thou- 
sand and forty (113,040) acres were made by the treaty of 
1830, although the court also found that said heads of 
families to the number above specified had the improve- 
ments required by the treaty. 


Finding XLI, Record, pp. 93, 94, 117, 118. 


The claimant’s contention was that the claims of the 
said Choctaw heads of families to whom no reservations 
were assigned—the said fourteen hundred and thirteen 
(1,413) heads of families—were entitled to have their claims 
considered and allowed for the following reasons: 


Ist. Because the nineteenth article of the treaty of 1830 
had specially reserved four hundred and fifty-eight thousand 
four hundred (458,400) acres for the purpose of satisfying 
the claims of those who had improvements and were to re- 
move from the State of Mississippi. ‘These were known as 
Cultivation Claims, and were to be recognized and satis- 
fied to the extent of the quantity of land reserved for that 
purpose; and that inasmuch as the satisfaction of all the 


claims recognized and allowed by the United States had - 


absorbed only one hundred and twenty-three thousand six 


hundred and eighty (123,680) acres of the quantity reserved, 
the United States was, in justice aud equity, bound to sat- 
isfy the claims of thiose .not expressly provided tor by the 


oa 
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language of the treaty out of the surplus of reservations 
which the United States retained after satisfying the claims 
of those who were recognized as entitled to reservations 
under the provisions of that article of the treaty. 


2d. Because the provisions of the treaty of June 22, 


1855, authorized an examination of all the “rights and 
claims” of all Choctaw heads of families upon principles 
“just, fair, and liberal,’ and provided for a “ further and 
full satisfaction’? to those Choctaw heads of families whose 
claims had not been adjusted and settled by the United 


States either wholly or in part. 


38d. Because any “ review” of the “question of differ- 
ences de novo” was to be made by the Court of Claims upon 
the principles of the treaty of 1855, and that treaty would 
justify the allowance of compensation to the said fourteen 
hundred and thirteen (1,413) Choctaw heads of families for 
their improvements which were surrendered to the United 
States, even if provision for compensation to said heads of 
families, for said improvements, was not expressly provided 
by the nineteenth article of the treaty of 1830; and that the 
Court of Claims should have allowed to the said Choctaw 
heads of tamilies who received no compensation for their 
improvements under the treaty of 1830, the further sum of 
two hundred and nine thousand one hundred and twenty-four 
($209,124) dollars. 


E. Claims for Rifles, Moulds, and Ammunition under Article 
aS 


The claim under article XX was for the value of the 
“rifle, moulds, and ammunition ” which the United States 
agreed to furnish “to each warrior who emigrates.” There 
were fourteen hundred and fifty-eight (1,458) Choctaw 
warriors who emigrated from the State of Mississippi to 
the Choctaw country west between the years 1834 and 
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fourteenth-articl Cf 
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1855 who were not furnished by the United States with 
the “rifle, moulds, and ammunition” specified in the 
treaty ’ 

[t was alleged that said “rifle, moulds, and ammuni- 
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tion ’ were reasonably worth to the said Choctaw warriors 
thirteen dollars and fifty cents ($13.50) each, or an aggre- 
gate for all of said warriors amounting to the sum of 
nineteen thousand two hundred and seventy-eight dollars 
($19.278). 


A : > ad 

Record, p. 11, par. 15. 
lhe Court of Claims allowed on account of this class 
of claims eighteen thousand ($18,000) dollars to twelve 
hundred and thirty-six (1.236) Choetaw warriors who were 


removed by the United States subsequent to the year 1843. 


‘ 


Finding XIX, Record, pp. 73, 94, 128. 


KF. Claim tor Unnaid Tnterest Due fit Serip Fund ad unde ig the 
Act of March 3d, 1845. 


he appellant also asserted a claim for one hundred 
-four thousand one hundred and fitty dollars 
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and sixty-six cents ($154,150.66), ror interest Ppayadle 
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on that one-half of the serip which had been issued to the 


} 


fourteenth-article claimants 1h lieu of then reservations, as 
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provided in tine third section. ol the act Ol August Zod, 
18 —. and funded by the United Stati 2. under the DroVislons 
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of the act of March 3d. 1845. he amount of the scrip 
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which was funded was eight hundred and seventy-two 
4.1 - “ } } = j 1 * he f \ ryy yy . . - — . L. 
thousand dollars (SS 42.000). he amount of interest which 


accrued on that amount of funded serip between March 3d, 
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1845, and July 21st, 1852, was three hundred and five 
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thousand five hundred and fifty-one dollars ($505,551 
During that period the United States paid to the said 


amants, in whose names tne sald scrip 
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had been tunded, or to thelr heirs and lexal rep 
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‘esentatives, 


one hundred and seventy-one thousand four hundred dol- 
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lars and thirty-four cents ($171,400.34), and no more. 
That the difference between said sums was due and payable 
to the said fourteenth-article claimants. 

Record, pp. 11, 12, 13, par. 16. 


The Court of Claims, upon this claim, found that the 
scrip was funded as alleged; that the amount of interest 
paid was the amount alleged in the petition; that the scrip 
was withheld from the fourteenth-article claimants, for 
whose benefit the same was funded, until such claimants 
had arrived in the Choctaw territory west of the Missis- 
sippi River; that the allowance of the unpaid interest on 
said funded scrip was barred by the release executed by 
the Choctaw National Authority, as required by the act of 
July 21st, 1852; and that the right to said unpaid interest 
“ being an incident of a claim under the fourteenth article, from 
the payment of which the United States was discharged by said 
release, the right to interest ceased with the extinguishment of the 
original cause of action.” 

Findings XV and XX, Record, pp. 72, 73, 121, 122. 


EXTENT OF CLAIMS ASSERTED AT THE DATE OF THE TREATY 
OF. 1855. 

The amount of claims which existed and were asserted 
by and on behalf of the appellant against the United States, 
as stated in its petition, as existing at the date of the treaty 
of June 22, 1855, was, therefore, eight million eight hun- 
dred and forty-three thousand one hundred and sixty dol- 
lars and ninety-eight cents ($8,843,160.98). The Court of 
Claims in its judgment allowed on account of said claims 
as follows: 


For claims under article XIV....... babes veoee $417,656 00 
‘6 ‘6 ‘6 ade <°,|: SEROMA RU 51,993 00 
és ‘6 <6 sme °° FOES NE Serena 42,920 00 
és ee <6 > & sea picts 18,000 00 


$530,569 00 


Record, p. 94. 


. 


The appellant contended that the Court of Claims should, 
if it examined and adjudged the claims and demands of the 
appellant “de novo,” have allowed further sums, as follows: 


Ist. ‘To the eleven hundred and fifty-five Choctaw heads 
of families and their children the reasonable value of the 
reservations which they were entitled to have granted to 
them in fee-simple on the 24th day of February, 1836. That 
such reasonable value on that date was five dollars and fifty 
cents per acre. ‘That there were one million four hundred 
and four thousand six hundred and forty acres of reserva- 
tions due to said eleven hundred and fifty-five Choctaw 
heads of families in fee-simple on that date. That these 
fourteenth-article claimants should have been allowed, as 
the value of said reservations at that date, the sum of six 
million seven hundred and two thousand six hundred and 
fitty-nine dollars and eighty cents ($6,702,659.80). This 
amount is produced by charging the United States with 
the reasonable value of these reservations on the 24th day 
of February, 1836, and deducting therefrom the amount 
paid in cash for the redemption of the funded scrip ($572,000) 
and the amount received by said claimants for the unfunded 
scrip which they were required to receive in the Choctaw 
Nation west of the Mississippi River. (Finding XIV.) 
The amount received for the unfunded scrip, at twenty-one 
and one-half cents per acre, was $150,861.20. (Finding 
XXX, Record, p. 80.) The amount received for funded 
and unfunded scrip was, therefore, one million twenty-two 
thousand eight hundred and sixty-one dollars and twenty 
cents ($1,022,861.20). 

Findings XV and XXX, Record, pp. 72, 85. 


2d. ‘hat the said one hundred and ninety-one Choctaw 
heads of families, who were also claimants under the four- 
teenth article, and to whom the court awarded the sum of 
four hundred and seventeen thousand six hundred and 
fifty-six dollars ($417,656) as the value of 225,760 acres of 
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reservations “in 1830 and 1831” (Finding X XIX, Record, 
p. 85), should have been allowed the reasonable value of 
said reservations on the 24th day of February, 1836; and 
that said fourteenth-article claimants should have been 
allowed the sum of one million two hundred and forty-one 
thousand six hundred and eighty dollars ($1,241,680) in- 
stead of the sum which the court did allow to said claim- 
ants, to wit, four hundred and seventeen thousand six 
hundred and fifty-six dollars ($417,656). 


3d. That the Court of Claims should have allowed to 
the nineteenth-article claimants, who received no reserva- 
tions under that article because they belonged to a class 
of reservees which exceeded the number specified in the 
treaty, the sum of two hundred.and nine thousand one 
hundred and twenty-four dollars ($209,124). 


THE CLAIMS ASSERTED BY THE APPELLANT UNDER THE 
ADJUDICATION AND DECISION OF THE SENATE. 


The appellant had asserted before and subsequent to the 
conclusion of the treaty of June 22, 1855, that it was, in 


justice and equity, entitled to receive the amount of the 


net proceeds of the sales of the lands ceded by it to the 
United States by the treaty of 1830; and said claim, so 
made and asserted by the appellant against the United 
States, was one of the differences and controversies exist- 
ing between the appellant and the United States when the 
treaty of June 22, 1855, was made and concluded between 
the United States and the appellant. 
kecord, pp. 18, 14, par. 17. 


That for the purpose of adjusting and bringing toa final 
adjustment and settlement the rights, interests, and claims 
of the appellant against the United States, commissioners 
were appointed by the appellant, who were “clothed with 
full power to settle and dispose of, by treaty or otherwise, 


oY 


all and every claim and interest of the Choctaw people 
against the Government of the United States, and to adjust 
and bring toa final close all unsettled business of the 
Choctaw people with the said Government of the United 
States.” 


Record, Dp. 14, 15, par, 18. 


The said commissioners, thus authorized, on the 23d 
day of June, 1855, concluded on behalf of the appellant 
a treaty with the United States, which contained the fol- 
lowing preamble and stipulations in relation to the final 
settlement and adjustment of the claims then asserted by 


the appellant against the United States, to wit: 


W hereas the political connection heretofore existing be- 


tween the Choetaw and Chickasaw tribes of Indians has 
given rise to unhappy and injurious dissensions and con- 
troversies among them, which render necessary a readjust- 
ment of their relations to each other and to the United 
States; 

And whereas the United States desire that the Choctaw 
Indians shall relinquish all claim to any territory west of 
the one hundredth degree of west longitude, and also to 
make provision for the permanent settlement within the 
Choctaw country of the Wichita, and certain other bards 
of Indians, for which purpose the Choctaws and Chicka- 
saws are willing to release, on reasonable terms, to the 
United States that portion of their common territory which 
is west of the ninety-eighth degree of west longitude; and 
whereus the Choctaws contend that by a just and fair con- 
struction of the treaty of September 27th, 1850, they are 
of right entitled to the net proceeds of the lands ceded by 
them to the United States under said treaty, and have pro- 
posed that the question of their right to the same, together 
with the whole subject-matter of their unsettled claims, 
whether national or individual, against the United States, 
arising under the various provisions of the said treaty, 
shall be referred to the Senate of the United States for 
final adjudication and adjustment. 


ArticLe XI. The Government of the United States not 
being prepared to assent to the claim set up under the 
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treaty of September 27th, 1830, and so earnestly contended 
for by the Choctaws as a rule of settlement, but justly ap- 
preciating the sacrifices, faithful services, and general good 
conduct of the Choctaw people, and being desirous that 
their rights and claims against the United States shall 
receive a just, fair, and liberal consideration, it is therefore 
stipulated that the following questions be submjtted for 
adjudication to the Senate of the United States: 


First. Whether the Choctaws are entitled to or shall be 
allowed the proceeds of the sale of the lands ceded by them 
to the United States by the treaty of September 27th, 1830, 
deducting therefrom the cost of their survey and sale, and 
all just and proper expenditures and payments under the 
provisions of said treaty; and if so, what price per acre 
shall be allowed to the Choctaws for the land remaining 
unsold, in order that a final settlement with them may be 
promptly ettected; or 


Second. Whether the Choctaws shall be allowed a gross 
sum in further and full satisfaction of all their claims, 
national and individual, against the United States; and if 
so, how much? 

ARTICLE XII. In case the Senate shall award to the 
Choctaws the net proceeds of the lands ceded as aforesaid, 


the same shall be received by them in full satisfaction of 


all their claims against the United States, whether national 
or individual, arising under any former treaty; and the 
Choctaws shall thereupon become liable and bound to pay 
all such individual claims as may be adjudged by the proper 
authorities of the tribe to be equitable and just, the settle- 
ment and payment to be made with the advice and under 
the direction of the United States Agent for the tribe; and 
so much of the fund awarded by the Senate to the Choc- 
taws as the proper authorities thereof shall ascertain and 
determine to be necessary for the paymeut of the just lia- 
bilities of the tribe shall, on their requisition, be paid over 
to them by the United States; but should the Senate allow 
a gross sum in further and full satisfaction of all their 
claims, whether national or individual, against the United 
States, the same shall be accepted by the Choctaws, and 
they shall thereupon become liable for and bound to pay 
all the individual claims as aforesaid, it being expressly 
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understood that the adjudication and decision of the Senate 
sh; Li I] be =e 


Reeord. pp. 15, 16, par. 19. 


(he Senate of the United States, acting under the au- 
tnority thus conferred, en ion the examination of 
i? z } ° : ‘ F - ne = a a -" J 
the matters and questions thus submitted to it on the 18th 
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Gay Ol March. Lsoo. ‘he result of said examination was 
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the adoption by the Senate on the 9th day of March, 185Y 
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OF the following preamble and resolution, to wit: 


W hereas the eleventh article of the treaty of June 22. 


1855, with the Choctaw and Chickasaw Indians provides 


f 


hat the following questions be submitted for decision to 
the Senate of the United States: 


Kirst. whether the Choctaws are entitled to or shall be 
allowed the proceeds of the sale of the lands ceded b 
them to the United States bY the treaty ot September 
1830, deducting therefrom the cost of their survey a d 


heed 
just and proper expenditures and payments 
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under the provisions of: said treaty; and, if so, w 
allowed to the Choctaws tor nas 
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maining unsold. in order that a final settlement with them 
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Secondly, whether the Choctaws shall be allowed a YTOSS 
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national or individual, against the United States; and, if 
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Resolved. That the Choctaws be allowed the proceeds of 
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the sale Ol such lands as have been sold bv the United 
States on the Ist day of January last, deducting therefrom 
‘osts of their survey and sale, and all proper expend- 
itures and payment s under sald tr aly, exc luding the reser- 
vations allowed and secured, and estimating the scrip is- 
sued in lieu of reservations at the rate of @] 25 per acre; 
and further, that they be also allowed twelve and a half 
cents per acre for the residue of said lands. 


The said resolution thus adopted was the ** award and 


a. 


judgment” of the Senate upon the matters and things sul 


mitted to it by article XI of the treaty of June 22, 1855, 
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and. was so declared to be by the Senate. The Senate, by 
another resolution adopted on the same day, directed an 
account to be stated with the appellant by the Secretary of 
the Interior “showing what amount is due them accord- 


. ge eae 99 
x to the above-prescribed principles of settlements, 


ing 
which account, when stated, the Secretary of the Interior 


was required “ to report to Congress.” 


Record, pp. 16, 17, par. 20. 


The Secretary of the Interior performed the duty thus 
imposed, and on the 8th day of May, 1860, that officer 
transmitted to Congress an account between the appellant 
and the United States, which showed a balance due from 
the United States to the appellant amounting to two mil- 
lion nine hundred and eighty-one thousand two hundred 
and forty-seven dollars and thirty cents ($2,981,247.30). 

Record, pp. 17, 18, par. 21. 


The appellant averred that the said account, as stated’ 
by the Secretary of the Interior, was erroneous in the fol- 
lowing particulars, which it prayed the court to correct, to 
wit: 

ist. ‘The error in stating that the proceeds of the lands 
sold up to January 1, 1859, and the residue of said lands, 
at 124 cents an acre, amounted in the aggregate to $8,078,- 
614.80. 

Whereas the true amount of said aggregate was and 
should have been stated in said account to be $8,413,418.61. 


2d. The error in stating that the cost of survey and sale 
of said lands, 10,423,139.69 acres was ten cents an acre, or 
$1,042,313.96. 

Whereas the actual cost of said survey and sale was 
$256,387.74. 

3d. The error in deducting from said aggregate of pro- 
ceeds of lands sold the sum of $120,826.76 for amount to 
orphans for reservations. 
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Whereas the said sum of $120,826.76 was not deducted 
or taken or drawn from or in anywise included in or con- 
nected with the aggregate fund against which it is charged 
in the said account. 


4th. The error in deducting from said aggregate the 


following items 
Payments made to meet contingent ex- 

penses of commissioners appointed to ad- 

just claims under the fourteenth article of 

Choctaw treaty of September 27, 1830..... $51,820 79 
Hor various expenses growing out of the lo- 

cation and sale of Choctaw reservations 

and perfecting titles to the same, includ- 


ing contingent expenses, such as pay of 


— 


witnesses, interpreters, etc., incurred in 
executing the act of March 3, 1837, and 
subsequent acts relative to adjusting claims 
under the fourteenth article of the treaty 
21,408 36 
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$72,729 15 


cst 


All of which errors being corrected would show that the 


, 


balance payable to the ap] ellant under the award of the 


$4 995,533.24, instead of $2,981,247.30, as 


~ 


Senate was 


— 


erroneously 


‘ 


more fully appear from the following statement : 


stated by the Secretary of the Interior, as wi 


Proceeds ot lands sold and amount ot un- 
sold residue, at 123 cents Per ACTC.....+66- 98,415,418 6] 
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Deductions made by the Secretary of the , 
GREET Seo aan OO PEE ie $5,097,367 50 


Findings XXXVI and XXXIX, 


Rec., pp. 88, 91, 93. 


From which deduct for errors, as follows: 


Ist. Overcharge for survey 
and sale, being difference 


OIE ss isvkiesccnennss veeee $1,042,313 96 
NE iiniiceeisestiivss <ttioni secon 256,387 74 
$785,926 22 


2d. Payments to orphans im- 


properly charged.,.......... 120,826 76 
38d. Charges for correcting 
errors of Government - 
IDR isin chacepswincia ssa: 12,729 15 
Total deductions for erroneous charges..... 979,482 13 
S&S > 
Whole amount of proper charges........... . $4,117,885 37 
Amount of proceeds as before stated....... $8,413,418 61 
Deduct amount of proper charges........ sco Shh e OOO OF 
Leaving a balance of.................06 $4,295,533 24 


Which sum was actually due to the appellant under the 
adjudication and decision, award, and judgment of the 
Senate when the account of the Secretary of the Interior 
was stated, and the appellant prayed judgment for said 
sum, after deducting $250,000 paid on account of said 

of March 2d, 1861, and the. further 
sum of $250,000 in bonds appropriated by the same act. 


award, under the act 


The said sums of $250,000 in money already paid and of 
$250,000 in bonds still due and separately claimed, making 
together $500,000, being deducted from $4,295,533,24, the 
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actual net proceeds, less all proper charges prior to 1861, 


leaves the sum of $3,795,533.24, for which, with five per 
cent. interest from March 9, 1859, until paid, the appellant. 
prayed judgment. 

Record, pp. 19, 20, par. 28. 

The appellant also claimed interest on said award and 
judgment of the Senate, after deducting the amount paid 
thereon, and on account of said award and judgment, under 
the pro\ isions of the act of Congress of March 2, 1861. 


[> ej} 6)&) . f 
Keeord. pp. 22, 23, par. 27. 


DEFENDANT’S DEMURRER. 


The United States, on the 26th of February, 1884, tiled 
a demurrer to those paragraphs of the appellant’s petition 


co 


which stated the award and judgment of the Senate asa 
distinctive or separate cause of action. The demurrer was 
against paragraphs 18, 19, 20, 21, 23, and 27, and to 
schedules “ A” and “6” of paragraph 31. 


Record, p. 32. 


DEMURRER OVERRULED. 


The demurrer of the detendant to so much of the appel- 
lant’s petition as based its cause of action on the award 
and judgment of the Senate was, after argument and con- 
sideration thereof, overruled by the Court of { ‘alms Ol} the 
3d day ot March, LSa4. 

Reeord, p. Bo. 
PRINCIPLES ANNOUNCED BY THE COURT OF CLAIMS IN ITS 
OPINION ON THE DEFENDANT’S DEMURRER. 

The Court of Claims, in its opinion overruling the de- 
fendant’s demurrer, stated the following propositions in 
regard to the adjudication and decision of the Senate: 

Ist. That “ by agreement of the parties contained in the 
treaty this adjudication and decision was made final, and 
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so was and is conclusive, unless the finality and conclu- 
siveness have been set aside by the concurrence of both 
parties, since neither party alone could disturb it.” 


2d. That “in our opinion that has been done for the 
purposes of the present case. On the one side Congress, 
representing the United States, passed the act of March 3, 
1881, above set out in full, giving this court jurisdiction 
to try all questions of difference arising out of treaty stipu- 
lations with the Choctaw Nation. Therein it is further 
enacted that— | 

««< Power is hereby granted the said court to review the 
entire question of differences de novo, and it shall not be 
estopped by any action had or award made by the Senate 
of the United States in pursuance of the treaty of eighteen 
hundred and fifty-five.’ 

“ On the other side, the claimants, by coming into court, 
submitting to its jurisdiction thus conferred, and filing a 
petition, have assented to the terms of the act throughout. 

«'The adjudication and decision of the Senate is, there- 
fore, by the subsequent acts and agreement of the parties, 
not to be taken as final and conclusive in the trial of this 
case.” 


3d. It does not follow, however, that the action of the 


Senate will be wholly without force or effect under any 


circumstauces of the case, that it cannot be given in evi- 
dence for any purpose, and that all reference to it in the 
petition must be disregarded and ruled out on demurrer. 
‘The act does not so provide. The jurisdiction conferred is 
general to try all questions of difference a ‘IsIng out of the 
treaty stipulations. Power is then granted to the court to 
review the entire question of differences de nove. One of 
the questions of difference may be whether or not the ad- 
judication and decision of the Senate was warranted by 
the facts. ‘To review that question we must have the action 
of the Senate before us. The enactment does not exclude 
such action from the consideration of the: court, but, on 
the contrary, implies that it may be rightly offered in evi- 
dence. As to the effect of such action, the act declares 
that the court shall not be estopped thereby. 


ith. That “estoppel in law belongs to the branch of 
evidence. It precludes parties from contradicting one 
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piece of evidence by other evidence, however conclusive 
the latter might be if admissible. When, therefore, Con- 
gress by its enactment removed the estoppel which sprung 
from the action of the Senate under the treaty stipulations, 
and the claimants by their petition to this court agreed 
thereto, it left such action open to explanation and rebuttal 
by any facts which might be proved on the one side and 
the other in the trial of all questions of difference, but it 
did not so 


| if 


it out of the case as to exclude it from all 
consideration by the ecourt.”’ 
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oth. ‘That “ either party may put in evidence that adjudi- 


cation, and if not controverted 1t may present the princi- 
ples, so far as it goes, upon which our final decision will 
rest. but if econtroverted we shall consider whatever facts 
and arguments may be offered in relation thereto.” 

6th. ‘That “ while we hold that there has been no binding 
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award in any particulal which is final and conelusive in 
this court, under the act of Congress, we also hold, as 
t , ° . } . ae . - 
aiready indicated, that the action of the Senate is properly 
introduced in the petition, that 1t may be presented at the 
trial as prima-facie evidence, and that under some circum- 
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stances it ttia Y pecome ahi Important e1rerment in tne LICCISLUOTLI 
of the case.’ 
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ELATING TO THE AWARD AND . 
MENT OF THE SENATE. 
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‘he Court of Claims found the facts in relation to the 


making of the treaty of 1855 and the adjudication and de- 
cision of the Senate in substance as follows: 

j hg = } | 4 in 4 * - } ‘ ‘ ‘ . ) > >) + 1 ’ 7 : : 

|. It found that the appellant appointed commissioners 

‘A . 
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for the purposes specined ln tne petition , tnat salad Com- 


missioners eniered upon the discharge of their duties by 
presenting to the proper authorities of the United States 
on the 5th day of April, 1854, a communication stating 
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the character and extent of their claims against the United 
VS 


states: that the statements of said communication were 
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examined by an agent of the United States designated 
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for that purpose; that its statements were found to be 
substantially correct by such agent; that the discussion of 
the claims thus presented and asserted by the appellant 
was continued, and plans for their settlement discussed by 
the appellant and the United States down to the conclu- 
sion of the treaty of June 22, 1855. 

Findings XXIV, XXV, XXVI, XXVIII, XXVIII, 


tecord, pp. 75 to 85, inclusive. 


II. That subsequent to the ratification of the said treaty, 
which occurred on the 21st day of February, 1856, the fol- 
lowing proceedings were had, to wit: 


A. On the 18th day of March, 1856, the appellant, by its 
delegates, presented a memorial to the Senate praying that 
body to proceed to the adjudication of its claims against 
the United States according to the stipulations of said treaty, 
which memorial was, on the 18th day of March, 1856, re- 
ferred for examination and report to the Committee on 
Indian Affairs of the Senate. 

The claims mentioned in the preamble of the treaty of 
1855, to wit, “their unsettled claims, whether national or 
individual,” and mentioned in the eleventh article of the 
treaty as “ their rights and claims against the United States,” 
are the same which were presented to the Senate in the 
memorial referred to the Senate Committee on the 18th 
of March. 


B. ‘The Senate Committee considered said memorial, made 
an investigation, and heard arguments in support of the 
claims of the Choctaw Nation against the United States 
existing previous to the date of said treaty; and the Senate 
retained said memorial, and considered the claims and de- 
mands of the Choctaw Nation, as presented by said me- 
morial, until the 9th day of March, 1859. 


c. ‘THE CONSIDERATION WHICH WAS GIVEN BY THE SENATE 
TO THE SUBJECTS-MATTER SO SUBMITTED TO IT BY THE SAID 
ELEVENTH ARTICLE OF THE SAID TREATY, AND TO THE EVIDENCE 
WHICH WAS SO PRESENTED TO, AND TAKEN AND CONSIDERED BY, 
THE SENATE, WAS FULL, FAIR, AND IMPARTIAL, AND ITS ADJU- 
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lar and twenty-five cents per acre; and further, that they 
be also allowed twelve and a half cents per acre for the 
residue of said lands. 

And the said resolution, thus adopted on the said 9th 
day of March, 1859, was, by the Senate, declared to be its 
award and judgment upon the questions and matters sub- 
mitted to it for adjudication by the eleventh article of the 
treaty of June 22, 1855. | 

Finding XXX VIII, Record, p. 90. 

gE. The Secretary of the Interior was directed by resolu- 
tion of the Senate ‘‘ to cause an account to be stated with 
the Choctaws showing what amount is due them accord- 
ing to the above-prescribed principles of settlement, and 


> and in obedience to the 


report the same to Congress ; 
mandate of said resolution that officer did, on the 8th day 
of May, 1860, transmit to Congress a statement of account, 
as required by said resolution. ‘The balance found to be 
due to the appellant by that statement was two million 
nine hundred and eighty-one thousand two hundred and 
forty-seven dollars and thirty cents ($2,981,247.30). 
Finding XX XIX, Record, 90 to 93. 


The whole quantity of lands ceded by the appellant to 
the United States by the treaty of 1830 was 10,423,139 
gate amount received for the lands sold 


acres. ‘The aggre 
Bi Ve CEE ' v= 


was $7,711,672.05. 

The extent of reservations allowed and secured under 
the provisions of the treaty of 1830 was 334,101.02 acres, 
in which was included the reservations made for the Choctaw 
orphans. 


Finding XX XV, Record, p. 88. 


The amount of the proceeds of the sale of the lands sold; 
for that appropriated for military bounty lands located, 
being 172,196.47 acres, at $1.25 per acre; and for the res- 
idue of the lands remaining unsold on the Ist of January, 


judgment for the amoun 
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1859 vpveling?e 3.892.006.70 acres, al s cents Del acre 
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aggregated $8,415,4138.61. 
The cost of the survev and sale of the said lands sold 
>» ¢ 


previous to January Ist, 1859, was $256,387.74. 


Winding XXXVI, Record, pp. 88, 89. 


he amount which was properly chargeable against the 
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said proceeds of sale, as and for “ all proper expenditures and 
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payments under said treaty, was four million one hundred 


and seventeen thousand eight hundred and eighty-five 
dollars and thirty-seven cents ($4,11 
The appellant contended that by virtue of these tacts, the 
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and decision of the Senate. to wit, the sum otf four milion 
two hundred and ninety-five thousand tive hundred and 


tliysa . Ly ‘ °C —_s ee . 7 , se 6) «) ~ 8) BAN 
thirty-three dollars and twenty-four cents ($4,.295,.533.24), 
} } 5 * iH x 7 : . ; f . 
less the amount appropriated as a pay ment on aceount oj 


said award and judgment, under the provisions Ol the act 


" Vi imal e/ : ry. . " ' + P . _ + ] ran —— 
of Mareb 2, 1L3Sol. phe amount appropriated was fOVve 
| 


hundred thousand dollars. ‘The amount paid was $250,000. 
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and twenty-four cents ($4,045,533.24). 
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ie United States under the treaty of 1830 were merged 
in the award and judgment of the Senate; and the appel- 
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claims, unless the said award aud judgment was set aside 


? 
by the Court of Claims in the exercise of the power con- 
ferred by the jurisdictional act “To REVIEW the entire 
question of differences de novo.” 

Record, pp. 21, 22, par. 26. 


LEGAL QuESTIONS INVOLVED IN CONSIDERING THE FORCE AND 
EFFECT OF THE AWARD AND JUDGMENT OF THE SENATE, 
UNDER THE FACTS FOUND BY THE COURT OF CLAIMS AND 
THE PROVISIONS OF THE JURISDICTIONAL ACT. 


The legal questions upon this subject may be concisely 
stated as follows: 

Ist. The award and judgment of the Senate being within 
the power and jurisdiction conferred by article XI of the 
treaty of 1855, and upon the matters submitted to it by 
that article, was necessarily final and conclusive, without 
regard to the provisions ot article XII of that treaty, be- 
cause no provision was made for a review of its adjudica- 


tion and decision by any other tribunal. 


2d. ‘Uhat award and judgment could not be set aside 
because of error of law or fact committed by the Senate 
unless the error of fact was so excessive and flagrant as to 
afford conclusive evidence of « corruption, fraud, or flagrant 
partiality ’ on the part of the Senate. 


dd. It being found by the Court of Claims that there 
was neither fraud, mistake, corruption, partiality, nor sur- 
prise in the making or procuring of said award, there was 
no legal reason for setting it aside. 


4th. It was not set aside by the language of the juris- 
dictional act, because the power conferred upon the Court 
of Claims by that act “To REVIEW the entire question of 
differences de novo” is not in law the equivalent of a dec- 
laration that “the award and judgment of the Senate is 
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was preserved by the Jurisdictional act for the purpose of 
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enabling that court to exercise in respect to it the power 
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veneral rules of law by which the validity and CONCIUSIVe- 


ness of judgments, decrees, or awards are to be determined. 


oth. ‘That the act of bringing a suit by the appellant 
under the authority of the jurisdictional act was not in 
law a Waiver of its right to have the fruits of the award 
and judgment of the Senate, unless said award and judg- 
ment should be set aside by the Court of Claims as the 


resuit of its exercise of the power “* TO REVIEW. 


6th. That if the jurisdictional act must be construed as 


”~ 


setting aside the award and judgment of the Senate 


-_ 


. %>% i : 
out the exercise oj the power °**T0O REVIEW,’ then so much 


of the jurisdictional act as attempted tO set aside sald award 


a wer 


and judgment, without the exercise of the judicial 


‘“TO REVIEW.” was unconstitutional and void. 


The Court of Claims, however, held upon these ques- 
tions substantially as follows: 
Ist. That the award and judgment of the Senate was 


rendered of no foree or ettect in this proceeding, because 


the appellant brought its suitin the Court of Claims under 


the authority of the jurisdictional act. 


2d. That the jurisdictional act directed the Court of 
Claims to ignore the award and judgment of the Senate, 
without regard to the facts found by that Court, that there 
was in the said award and judgment no infirmily of fact 
which would justify the court in setting it aside in the 
exercise of its power “10 REVIEW.” 
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3d. That the terms of the jurisdictional act, and the action 
of the appellant under the authority of that act, had destroyed 
the award and judgment; and the court was required “ TO 
REVIEW the entire question of differences de novo,” not- 
withstanding the award and judgment of the Senate under 
the treaty of 1855. 


4th. That the jurisdictional act, “ by reason of its pecu- 
liar provisions, destroyed the sanctity of the adjudication of 
the Senate; and that the parties are remitted to their legal 
rights as they exist unaffected by the action of the Senate.” 
record, pp. 103, 104, 105. 


CLAIM FOR THE Bonps AUTHORIZED TO BE ISSUED TO THE 
APPELLANT UNDER THE PROVISIONS OF THE ACT OF 
CONGRESS APPROVED -MarcH 2, 1861. 

That act provided as follows: 


For payment to the Choctaw Nation or tribe of Indians 


on account of their claim under the eleventh and twelfth articles 


of the treaty with said Nation or tribe made the twenty-second 
of June, eighteen hundred and fifty-five, the sum of five hundred 
thousand dollars; two hundred and fifty thousand dollars 
of which sum shall be paid in money, and for the residue 
the Secretary of the Treasury shall cause to be issued to the 
proper authorities of the Nation or tribe, on their requisition, 
bonds of the United States, authorized by law at the 
present session of Congress: Provided, That in the future 
adjustment of the claim of the Choctaws under the treaty 
aforesaid the said sum shall be charged against the said 
Indians. 
12 Statutes at Large, 238. 


The appellant made requisition for said bonds as re- 
quired by said statute, but they were not delivered by the 
United States. The appellant therefore claimed the right 

to receive the amount of said bonds with interest thereon at 


99) 


the rate of Six per eent, per aAnhUM from the date whe ii de- 
mand was made for said bonds. 
Record, p. 26, pars. 24, 25. 

The Court of Claims found that the bonds authorized 
to be issued under said act of Congress were never issued 
or delivered to the appellant, although the appellant by its 
authorized delegates and agents made requisition, and de- 
mand therefor from the Secretary of the ‘Treasury on the 
4th day of April, 1861. 

Finding XLI, Record, p. 938. 


The court also found the following further fact, which was 
assumed to have some eftect on the right of the appellant 


to receive the amount of said bonds and interest, to wit: 


Under the act of Congress approved March 3, 1865, 

titled “An act making appropriations for the current 
and contingent expenses of the Indian Department, and 
for fulfilling treaty stipulations with the various Indian 
tribes for the year ending June 30, 1866,” the Secretary of 
the Treasury paid to the Secretary of the Interior $250,000 
for the purposes therein expressed, and the Secretary of 
the Interior expended the same for the relief of individual 
members of Cher “a Creek, Choctaw, Chickasaw, Sem- 
inole, Wichita, and other affiliated tribes of Indians who 
had been driven from their homes and reduced to want on 
account of their friendship to the Government. | 


Finding XX XII, Kecord, p. 87. 


The Court of Claims held that as matter of law the ap- 
pellant was not entitled in this suit to recover the amount 
of said bonds and interest, because the acts of Congress 
which authorized the issue of said bonds, being the acts of 
March 2d, 1861, above quoted, and March 3d, 1871, (16 
Stats. at Large, 57C,) were suspended by the act of Febru- 
ary 14th, 1873. (17 Stats. at Large, 462.) ‘The appellant 
contended that the suspension of the authority conferred 
upon the Secretary of the Treasury by said acts did not 


if 
l 
; 
i 
) 
i 
i 
; 
4 
: 
: 


em nae ats eth nips 


Se i, SIFTS 


Ap Aa en he A RR a A RNC SE HAP ee Sa 
POOR RAMI SERS A RT ENC RCSA 


Lt ee ey A NOT thy 
ASR ST MES TAT SUA eo. 


i A AAR 


o6 


take away from the appellant the rights which it had ac- 
quired in respect to said bonds by making requisition 
therefor, as provided in the act of March 2d, 1861; and 
that by virtue of the provisions of articles X and XLV of 
the treaty concluded between the United States and the 
appellant on the 28th of April, 1866, (14 Stats. at Large, 
774-779,) the statutory right to said bonds became a treaty 
obligation, of which the Court of Claims had jurisdiction under 
the terms of the act of March 8d, 1881. 


THE CLAIM FOR THE BALANCE DUE THE APPELLANT FOR AN- | 
NUITIES, THE PAYMENT OF WHICH WAS SUSPENDED FROM 
JULY Ist, 1861, To JuLYy Ist, 1866, BEING A CLAIM 
OUTSIDE OF THE AWARD OF THE SENATE. 


The appellant also claimed the sum of fifty-nine thou- 
sand four hundred and forty-nine dollars and thirty-two 
cents ($59,449.32) as the balance of aunuities which ac- 
crued to the appellant, and became due and payable under 
various treaty stipulations between July Ist, 1861, and July 
Ist, 1866; the amount of annuities which became due 
and payable was $406,284.93; that the United States had 
expended for and on behalf of the appellant the sum of 
$346,835.61, leaving a balance due the appellant amount- 
ing to the sum above stated. 

Record, p. 24, par. 29. 


The Court of Claims found the facts as stated in the pe- 
tition and the following further fact in regard to the ex- 
penditure of the said sum of $406,284.93, to wit: 


The whole of said $406,284.93 was spent by the United 
States under the said act of Congress for the benefit of 
the Choctaw and other Indian tribes, but the sum of 
$59,449.32 was spent for other Indians than the Choctaw. 


Finding XXXIV, Record, p. 87. 
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The court thereupon allowed to the appellant the amount 
claimed in the petition. 
Record, pp. 119, 120. 


The only question of law which the allowance of this 
item of claim presents is as follows: 

Can the United States claim a credit against the appel- 
lant for the payment of moneys belonging to the appel- 
lant to other Indians than the Choctaws without the sauec- 
tion, approval, or assent of the appellant, even if such 
payment to such other Indians than the Choctaws was 


Cie Hee ee eee Pi ae all a a al 
made under the authority of an act of Congress? 


A CLAIM ASSERTED UNDER TREATY STIPULATIONS, NOT 
[INCLUDED IN THE ADJUDICATION OR DECISION OF THE 
SENATE. 

The treaties between the United States and the appel- 
lant coneluded January 20th, 1825, September 27th, 
1830, and June 22d, 1855, had fixed and established the 
boundary-line between the Choctaw Nation and the State 
of Arkansas. ‘The last of said treaties described the line 
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thus established as follows: 

Beginning at a point on the Arkansas River, one hun- 
dred paces east of old Fort Smith, where the western 
boundary-line of the State of Arkansas crosses said river, 
and running thence due south to Red River; thence up Red 


River to the point where the meridian of one hundred 


degrees west longitude crosses the same; thence north 
along said meridian to the main Canadian Kiver; thence 
down said river to its junction with the Arkansas River; ; 


ing 


thence down said river to the place of beginning. 
11 Stats. at Large, p. 611. 


‘The appellant alleged that the United States did not 


survey and mark the line between the appellant and the 
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State of Arkansas as above described, but that in the sur- 
vey and establishment of said line, under the authority of 
an act of Congress approved March 3d, 1875, the United 
States departed from the line which had been designated 
by said treaties; and that by meansof such departure from 
the line which the treaties had established, there was taken 
from the appellant 136,204.02 acres of land, and that 
the appellant claimed by reason thereof the sum of 
$167,896.57. 
Record, pp. 3, 4, par. 44. 


The Court of Claims having found the facts as stated in 
the petition, allowed on account of this taking and appro- 
priation by the United States of the lands belonging to 
the appellant the sum of $68,102. 


Finding XX XI, Record, pp. 86, 94, 118, 119. 


The only questions of law which this claim presents are: 

Ist. Is the United States liable to the appellant for tak- 
ing lands which belonged to the Choctaw Nation by means 
of an erroneous survey of the boundary-line of said lands 
and the adoption of such erroneous survey by an act of 
Congress ? 


2d. What is the measure of damages by reason of such 


taking of said lands? 


II. 
ASSIGNMENT OF ERRORS. 


[. The Court of Claims erred in deciding that the act of 
Congress approved March 3d, 1881, which authorized that 
court “to take jurisdiction of, and try, a// questions of dif- 
ference arising out of treaty stipulations with the Choctaw 
Nation, and to render judgment thereon,”’ by force of its 
own terms aud provisions set aside the adjudication and 
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decision made by the Senate of the United States in favor 
of the appellant under and by virtue of the authority con- 
ferred by article XI of the treaty of June 22d, 1854. 


Record, pp. 105, 104, 105. 


II. The Court of Claims erred in deciding that the ap- 
pellant, by the act of bringing its suit under the authority 
of said statute, waived the finality and conclusiveness of 
the said adjudication and decision of the Senate, and con- 
sented that the same should be set aside without the exer- 
cise of that power “TO REVIEW” which the jurisdictional act 
required that court to exert. 


Reeord, pp. 104, 105. 


III. The Court of Claims erred in deciding that the said 
adjudication and decision of the Senate should be ignored 


and set aside, because— 


The legal rights of the parties were misapprehended by 
the action of the Senate, and that in the exercise of its 
power under the treaty of 1855 it assumed functions of 
policy unauthorized by the rule of law which was to 
govern its adjudication by the submission under that treaty. 

Record, p. 104. 


[V. The Court of Claims erred in treating as of no force 
and eftect the said adjudication and decision of the Senate, 


having found as a fact established by the evidence that— 


The consideration which was given by the Senate to 
the subject-matter so submitted to it by the said eleventh 
article of the suid treaty, and to the evidence which was 
so presented to, and taken and considered by, the Senate, 
was full, fair, and impartial, and its adjudication, as made 
under the said article, was not influenced or affected by, 
and was in no way or degree the result of, any fraud, cor- 
ruption, partiality, and there is no evidence tending to 
show that it was the result of surprise, or mistake on the 
part of the Senate, or of any member thereof. 

Record, pp. 89,90, 104, 105. 
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V. That although the act of March 3d, 1881, provided 
“that the Court of Claims is hereby authorized to take 
jurisdiction of and try ALL QUESTIONS OF DIFFERENCE arising 
out of treaty stipulations with the Choctaw Nation, and 
to render judgment thereon,” and although the record 
shows that the fact was, and is, that the real, important, 
and substantial “ question of difference arising out of treaty 
stipulations with the Choctaw Nation” was the obligation 
of the United States to pay the amount due to the appel- 
lant under the award and judgment of the Senate made 
and rendered under article XI of the treaty of 1850, 
because the said award and judgment was made by a 
special tribunal of exclusive jurisdiction, and because the 
decision of said tribunal was made final by the express 
provisions of article XII of the treaty under the authority 
of which it was made and. rendered, yet the Court of Claims 
erroneously held and decided that the said act of March 3d, 
1881, which so expressly required the said court “to try” and 
adjudicate “all questions of difference,” nevertheless excluded 
this material and important question of difference from 
being tried and adjudicated by the court; and that the 
legal effect of the provisions of the said statute was to re- 
peal the finality clause of article XII of the said treaty, 
and set aside the award and judgment of the Senate made 
and rendered, under the provisions of said treaty. 


Record, pp. 102, 103, 104, 105. 


VI. The Court of Claims erred in deciding that the 
losses and damages sustained by those Choctaw heads of 
families and their children who were entitled to reser- 
vations under article XIV of the treaty of 1830, but who 
were deprived of their reservations by the acts of the 
agents of the United States, were not proper matters for. 
consideration by the Court of Claims in its exercise of the 
power conferred by the act of March 3d, 1881. 

Record, pp. 109 to 115. 
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VIL. The Court of Claims erred in sey that the 
claims of reservees under article XIV of the treaty of 
1830, as well as the losses and damages which said reser- 
vees sustained by being deprived of their reservations, 
were settled, satisfied, released, and discharged by the ac- 
tion of the commissioners upon their claims to reserva- 
tions, as prov ided in the acts of Congress approved March 
3d, 1837, February 22d, 1838, and August 23d, 1842, by 
the issuance of scrip in lieu of reservations, as provided 
the third section of the act of August 23d, 1842, by the 
funding of one-half of said scrip, as provided in the act of 
March 3d, 1845, and by the payment of said funded scrip 
and the execution of the alleged release by the appellant, as 
provided in the act of July 21st, 1852; and in holding that 
the said release was binding and conclusive upon the ap- 
pellant notwithstanding the provisions of the treaty of 18955. 


Record, pp. 109 to 115 


VIIT. The Court of Claims erred in deciding that the 
said Choctaw reservees whose reservations were lost to 
them by the acts of the United States, by its failure to pro- 
vide tor the proper execution of the provisions of article 
XIV of the treaty of 1830, were not in this proceeding en- 
titled to have easing i any claims for loss or damage 
resulting trom such loss of reservations by the aets ot the 


United States, or for loss and damage by being oblige i to 


accept scrip 1D lieu of their reservations, by being required 
by the United States fo il ea ces of said scrip in the 


Choctaw territory west. instead of in the State of Missis- 


sippl, because the claimants under the fourteenth article 
had received the money appropriated to redeem said scrip, 
and the appellant, in its corporate or national character, 
had executed the release provided in the act of July 21st, 
1852, the said court having found as a fact established by 
the evidence that— 

he claimants under the fourteenth artic the said 
Choctaw heads of families and their children, were reduced 
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lo a helpless condition of want, which rendered it practically im- 
possible for them to contend with the United States in their re- 
quireme nt that the said Choctaw he ads of fan vilies should accept 
and receive the serip provided to be issue dt o them in lieu of the 
reservations by the act of 1842 Py and the said scrip and the 
With paid to redeem the same were taken and accepted because 

CY Were pow @) ‘le Ss to « nfor CE any le Ul ands agamst, or LM pose 
mi lions upon, the United States. 


Record, pp. 72, 109 to 110. 


IX. The Court of Claims erred in deciding that t:+ effect 
and force in law of the payment of the money specified in 
the act of Congress approved July 21st, 1852, and the exe- 
cution of the alleged release required on the payment 
thereof, as provided in said act, were not set aside and 
rendered inadmissible as matters of defense by the pro- 
visions of the treaty of 1855. 

record, pp. 109 to 115. 


X. The Court of Claims erred in deciding that under the 
authority conferred by the act of March 8d, 1881, “TO RE- 
viEw”’ the entire question of differences de novo, it had 
no power or authority to.review, examine, or consider all 
the subjects-matter of loss and damage which the appel- 
lant submitted and presented to the Senate previous to the 
adjudication and decision by that body of the questions 
submitted to it by article XI of the treaty of 1855. 

Record, pp. 109 to 115. 


XI. The Court of Claims erred in deciding that it was 
not the effect in law and fact of the provisions of said 
treaty of June 22d, 1855, to es xermmpt and free said 
Choctaws, and their children, and the appellant, from any 
and all binding Or legal force and eftect of said pretended 
releases, acquittances, SO aud discharges, set up 
by the defendant, in so far as the satne would in any way 
or degree operate, as against the appellant, to work injustice, 


harshness, hardship, or what is against equity; whereas in 
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law and fact it was and is the true effect and design of =n 
said treaty of the 22d of June, 1855, in consideration of t 
grants and premises set forth in the said treaty, to secure to 
the said Choctaws a just, full, liberal, and complete settle- 
ment and payment of each, every, and all of the claims 
set forth in the petition of appellant, and to provide for a 
‘‘ FURTHER AND FULL SATISFACTION” of such claims. 


XII. The Court of Claims erred in deciding that under 
the siiidiis of article XIX of the treaty of 1830 four- 
teen hundred and thirt Ch pr rSOons, who had in the year 1830 
“trom two to twelve acres of land in cultivation, with a 
dwelling-ho ise thereon,” were not entitled to the eighty 
acres of land reserved by said article to such persons who 
were Choctaw heads of families, and who had that quantity 
of land in cultivation, with a dwelling-house thereon, in 
the year 1830, because the court find, as a fact established 


| 


by the evidence, that the aie ‘ of land (458,400 acres) 
expressly reserved by said article XLX of said treaty for 
the purpose of satisfying said sta was not all used 
appropriated for the satisfaction of the reservatious pro- 
vided for in that article. 


Record, p, 117. 


XIII. The Court of Claims erred in deciding that the 
appellant was not entitled to recover the amount of the 
bonds authorized to be issued and delivered to the appellant, 
with the interest thereon, as provided in the acts of Con- 
gress approved March 2d, 1861, and March 3d, 1871. 

Record, pp. 120, 121. 


XIV. The Court of Claims erred in deciding that the 
yellant was not entitled to recover the arrears of interest 
due and payable to those claimants under article ATV of 
he treaty of 1830 to whom scrip was sniladcontl which 


»., to the extent of o1 ne-half | part thereof, amounting to 


64 
$872,000, was funded at an annual interest of five per cent. 
per annum, as provided in the act of Congress approved 
March 3d, 1845. 
Record, pp. 121, 122. 
XV. The Court of Claims erred in fixing the value of 
the reservations allowed to one hundred and ninety-one 
Choctaw heads of families (as per finding XIII), under 
article XIV of the treaty of 1830, as worth “ one dollar and 
eighty-five cents per acre in 1830 and 1881, instead of finding 
or fixing the value of said reservations at the time when 
the said claimants became entitled, under the covenants 
of article XIV of the treaty of 1830, to receive from the 
United States “grants in fee-simple” for said reservations, 
to wit, on the 24th di Ly of Februar UP 1836. 
( Record, pp. 71, 85, 115, 116. 
if XVI. The Court of Claims erred in refusing to allow 
interest on the several amounts for which it rendered 
| judgment in favor of the appellant from the date when 
| said amounts severally and respectively became due and 
| payable by the United States 
i Record, p. 122. 
| 
i 
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IIT. 
Brief. 
LEGAL PROPOSITIONS AND AUTHORITIES. 


A. THE Act oF CONGRESS CONFERRING UPON THE COURT 
OF CLAIMS AUTHORITY “‘ TO TAKE JURISDICTION OF AND 
TRY ALL QUESTIONS OF DIFFERENCE ARISING OUT OF 
TREATY STIPULATIONS WITH THE CHocTaw NATION, AND 
UDGMENT THEREON,’ DID NOT IN ‘TERMS 


TO KENDER J 
NOR BY FoRCE OF ITS OWN LANGUAGE SET ASIDE THE 
ADJUDICATION AND DECISION OR THE AWARD AND 
JUDGMENT MADE AND RENDERED BY THE SENATE OF 
THE Unirep States IN Favor oF THE APPELLANT 
UNDER THE AUTHORITY CONFERRED BY ARTICLE XI] 
OF THE 'REATY OF JUNE 22D, 1855. 


The act of March 8d, 1881,is “an act for the ascer- 
talnment of the amount due the Choctaw Nation,” and it 
provides as follows: 

ist. That the Court of Claims is hereby authorized to 
take jurisdiction of and try. all questions of difference 
arising out of treaty stipulations with the Choctaw Nation, 
and to render judgment thereon. 

2d. That power is hereby granted the said court TO RE- 
VIEW the entire question of ditterences de novo, AND IT SHALL 
NOT BE ESTOPPED BY ANY ACTION HAD OR AWARD MADE BY 
THE SENATE OF THE UNITED STATES, IN PURSUANCE OF THE 
TREATY OF EIGHTEEN HUNDRED AND FIFTY-FIVE. 

Supplement to Revised Statutes, p. 608. 


In considering the force and effect to be given to the 
language and terms of this statute, it is appropriate to con- 
sider some of the important facts which preceded the pas- 
sage of this statute as they are found in the “Findings of 
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Fact,” and the antecedent legislation of Congress upon 
this subject. 

The treaty of June 22d, 1855, was the result of long 
and patient investigation and discussion between the 
United States and the appellant, which commenced on the 
Sth of April, 1854, and continued until the 18th of June, 
1855. The negotiations which preceded that treaty were 
conducted on the part of the delegates representing the 
appellant, and the Commissioner ‘of Indian Affairs and 
the Secretary of the Interior on behalf of the United 
States, with reference to the accomplishment of the follow- 
ing objects: 

First. ‘That the United States should provide, in a 
LEW treaty, for an examination and settlement of all the claims 
of the Choctaws, whether national or individual, under the treaty 
of 1830, as specified in their letter to the Commissioner of In- 
dian Affairs dated April.b, 1854. 

Second. That the Choctaws should adjust their dis- 
putes with the Chickasaws; should lease to the United 
States “ all that portion of their common territory between 
the 98th and the 100th degree of west longitude, for the 
permanent settlement of the Wichita and such other bands 
of Indians as the Government might desire to locate 
therein; and should absolutely and forever quit-claim 
and relinquish to the United States all their right, title, 
and interest in and to any and all lands west of the 100th 
degree of west longitude. 


Finding XXVIII, Record, p. 85. 


The treaty which resulted from the negotiations thus 
conducted and carried on contained provisions in regard 
to the settlement of the claims for which the appellant had 
contended in the negotiations which preceded the treaty, 
to wit, those provisions which have been already quoted 
and are contained in articles XI and XII of the treaty 
concluded between the United States and the appellant on 
the 22d of June, 18565. 

The Senate entered upon the consideration of the ques- 
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tions submitted for its adjudication on the 18th of March, 


1856, and on the 9th of March, 1859. came to a conclusion 


and decision thereon, which was expressed in the resolu- 


tion set out in Finding XXXVIII,.which was entered of 


record on the Journal of the Senate, and was by the Senate 
declared to be its ** award and judgment upon the questions 
and matters submitted for its adjudication by said article 
XI of the treaty of June 22d, 1855.” 

On the 8th of May, 1860, the Secretary of the Interior 
transmitted to Congress a statement of account between 
the United States and the appellant assumed to have been 
nade on the “ principles of settlement” fixed by the said 
award and judgment of the Senate. The statement of 
account made by the Secretary of the Interior showed 
balance due to the appellant amounting to the sum of 
$2,981,247.30; but he suggested that the appellant might 
properly be charged with the sum of $530,000, which had 
been paid to the appellant out of the trust funds of the Chicka- 
saws, as the consideration paid by the. Chickasaws tor rights 
and privileges granted to the Chickasaws by the appellant 
bv the = of January 17th, 1837, (11 Stats. at 
Large, p. 573,) and the further sum of $600,000 paid by 
the United S States to the appellant for the lands relinquished 
and leased to the United States by article [X of the treaty 
of 1855. If these two sums were to be deducted upon the 
principles of settlement fixed and decided by the Senate, 
then the balance due to the appellant under the account 
stated by the Secretary of the Interior was $1,851,247.30 

This suggestion by the Secretary of the Interior in re- 
gard to the propriety of the deduction of said items was the 
initial point of contention between the appellant and the 
United States in regard to the amount the appellant ought 
to be paid under the adjudication and decision of the Sen- 
ate. It was the begiuning of the discussion between the 
appellant and the United States which has continued from 
that time until now. It was the supreme “ question of dif- 
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ference” from that time until the passage of the act of 
March 8d, 1881; and the appellant insists that thai statute 
was enacted for the purpose of having a judicial determina- 
tion of that contention... The United States did not in all 
these years of discussion and contention ever urge or sug- 
gest that it was not bound and concluded by the adjudica- 
tion and decision of the Senate. The real and substantial 
question of difference was: How much or what amount 
shall the United States pay to the appellant in satisfaction 
of its obligations to the appellant under the adjudication 
and decision of the Senate ? 

On the 19th of June, 1860, the Senate Committee on 
Indian Affairs having had under consideration the account 
stated by the Secretary of the Interior, which had been 
transmitted to Congress on the eighth of May, 1860, sub- 
mitted a report thereon, (Senate Report 283, first session, 
Thirty-sixth Congress,) in which it was declared that other 
and further deductions should be made from the amount 
found due by the Secretary of the Interior. The language 
of that Committee on that question was as follows: 

First. The five per cent. on the net proceeds of the 
actual sales of said lands, [5,912,661 15-100,] which the 
United States have paid to the State of Mississippi, amount- 
ing to $362,100.70. 

SxeconD. And also that the phrase “ the residue of said 
lands”? in the award [used instead of the words “ the lands 
remaining unsold” in the submission] should not be con- 
strued to include such of the lands as have been given the 
State of Mississippi under the swamp-land act, nor the 
grants for railroad and school purposes; but that so much 
aus in the account is allowed for such lands, at twelve and 
a half cents an acre, [or $286,595.75,] should also be de- 
ducted. 

These two amounts deducted from the balance as found 
by the account, leave the sum of $2,332,560.85 due and 
owing to the Choctaws, according to the award of the 
Senate, by virtue of articles eleven and twelve of the treaty 
of 1850. 
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The magnitude of this sum, and the misconceptions that 
prevail in respect to the nature of the debt itself, make it 
proper for the Committee to remark that, in order to arrive 
it the foregoing result, every charge against the Choctaws 


and every deduction has beeu made that any equity would 
warrant; and that certainly no less sum has $2.332,560.85 


would ever be adjudged by a court of justice to be due and 
owing upon the aw: ird of the Senate. upon the most strict 
rules of construction against the Choctaws; and that the 
amount actually due them for actual loss and damage sus- 
tained by the non-performance of the stipulations of the 
treaty of 1830, if the actual value. at the time of all the 
reservations they lost was brought into account, would be 
found to be much larger than that sum, and probably three 
yr four times as large. 


It is thus apparent that the contention which the award 
and judgment of the Senate created between the appellant 
and the United States was nota dispute in regard to the 


finality or conclusiveness of the decision of the Senate, but 


in regard to the amount due to the appellant by the United 
States by force of the terms of that decision. It the amount 
which the Secretary of the Interior suggested should be 
deducted, and that which the Senate Committee on Indian 
Aftairs declared should not be allowed, were taken from 
the balance shown to be due by the account stated by the 
Secretary of the Interior, there would remain due to the 
appellant the sum $1,202,550.85. 

On the 2d of March, 1861, Congress passed an act which 
recognized the obligation of the United States to pay a 
part of the amount reported by the Secretary of 
rior as due to the appellant under the adjudication and de- 
CiSiON of thi Senate. The act whieh contained the recog- 
nition by Congress of that obligation was as follows: 

For payment to the Choctaw Nation or tribe of Indians, 
on account of their claim under the eleventh and twelfth 
articles of the treaty with sii Nation or tribe made the 
22d of June, 1855, the sum of $500,000 ; $250,000 of which 
Sum shall be paid Ln money, and for the residue the Sec- 


oo A Ne te tot 


oo 


eyes 


u 
* 


<¥. 


AY yt ean er ee 


Apion 


CE NTT Se PSY Ged peck TET RR ae 


mee RS Sine Sorts. PCS PORES 


70 


retary of the Treasury shall cause to be issued to the proper 
authorities of the Nation or tribe, on their requisition, bonds 
f the United States, authorized by law at the present ses- 
sion of Congress; Provided, That in the future adjustment 
of the claim of the Choctaws, under the treaty aforesaid, 
the said sum shall be charged against the said Indians. 
12 Stats. at Large, 238. 


This was a payment “on account” of the amount due 
under the award and judgment of the Senate, because the 
appellant at that time asserted no claim against the United 
States which did not have its origin and foundation in the 
adjudication and decision made by the Senate under the 
provisions of the eleventh article of the treaty of 1850. 
The adjudication and decision of the Senate was thus ex- 
pressly recognized, but the amount to be paid thereunder 
was lett to “ future adjustment,” which was thereafter to be 
made in some torm by the United States. This is the 
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obvious meaning of the words ‘ future adjustment” in the 
act of March 2d, 1861. 

The act of Congress approved July 5th, 1862, suspended 
he payment of all appropriations made for the benefit of 
the appellant, and authorized the President to use the 
moneys appropriated for the benefii of the appellant in the 
manner provided in that act. 


12 Stats. at Large, 528. 


‘The suspension of payment thus authorized continued 
until the Ist of July, 1866. 
12 Stats. at Benge. 1938. 
13 Stats. at Large, pp. 180, 562. 


On the 28th of April, 1866, the United States entered 
into a treaty with the appellant (and the Chicas: uws), Which 


provided amongst other things as follows: 

Art. X. The United States reaffirms all obligations 
arising out of treaty stipulations or acts of legislation. with 
regard to the Choctaw and Chickasaw Nations entered into 
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prior to the late rebellion, and in force at that time, not 
inconsistent herewith; and further agrees to renew the 
payment of all annuities and other moneys accruing under 
such treaty stipulations and acts of legislation from and 
after the close of the fiscal year ending on the 30th of June, 
in the year 1866. 


Cad 
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Art. XLV. All the rights, privileges, and immunities 
heretofore possessed by said Nations, or individuals thereof, 
or to which they were entitled under the treaties and legis- 
lation heretofore made and had in connection with them, 

} } , - > . . 
shall be, and are hereby, declared to be in full roree, so far 
as they are consistent with the provisions of this treaty. 

14 Stats. at Large, pp. (74, 779. 

That treaty having been ratified, the appellant again 
brought to the attention of Congress the matter of its 
claims against the United States under the award and judg- 
ment of the Senate. ‘The first record of any action taken 
by that body upon the memorial of the appellant is to be 


” ? 


found in the action taken by the Committee on Approy 
tions of the House of Representatives on the 27th of | 
ruary, 1867, which Committee recommended an appro- 
priation of $1,832,560.85 in money and bonds of the 
United States to satisfy and discharge the award and judg- 
ment of the Senate. ‘This action was followed on the 80t] 
of May, 1868, by the same Committee recommending an 
appropriation for the same sum previously recommended, 
for the same purpose. 

The Committee on Indian Affairs of the House of Rep- 
resentatives, on the 6th day of July, 1868, recommended 
the passage of a bill providing for the payment of the 
same amount above stated, for the same purpose, and 
accompanied the bill with a report (No. 77, Fortieth. Con- 
gress, second session), in which that Committee used the 
following language: 

The Senate, on revising this statement of the Secretary 

iy 


of the Interior, (referring to the account stated and trans- 
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mitted to Congress on the 8th of May, 1860,) made a 
further deduction of five per cent. on the net proceeds of 
the actual sales of said lands (5,912,661.13 acres), which 
the United States had paid to Mississippi, amounting to 
$362,100.70, and also decided that so much of the account 
as is composed of 124 cents per acre, on lands which had 
been given to the State of Mississippi under the swamp- 
land act, and for railroads and schools, should be deducted, 
amounting in all to $648,696.45, leaving the balance due 
to the Choctaws under the final award of the Senate 
$2,332,550.85. 

It is difticult to see why under the treaty the Indians 
should have been charged with the 10 cents per acre on 
the unsold lands, amounting to $451,047.50, or with the 
money or lands given away by Congress to the State of 
Mississippi, amounting, as shown above, to $286,595,79, 
and 2,292,766 acres of land; but as by the treaty the award 
of the Senate was to be final, your Committee are not dis- 
posed to question it. it turns out that the Choctaws not 
only received nothing from the unsold lands, but, by the 
system of charges and deductions adopted by the Senate, 
they were compelled 10 pay on account of such lands the 
sum of $182,186.40. These facts are referred to merely 
for the purpose of showing that the Senate, when acting 
in the character of referee, did not show any favor to the 
Indians. 

Congress by the appropriation made March 2, 1861, 
clearly recognized and affirmed the former award of the 
Senate. Deducting this appropriation, there still remains 
due to said Indians $1,832,560,85. 


The action taken by Congress upon this report is ex- 
pressed in the fifth section of the act of July 27th, 1868, 
which provided as follows: 

That the Committees on Indian Affairs of the Senate 
and the House of Representatives shall examine the claims 
of the Choctaw and Chickasaw Indians for all matters of 
difference between them and the Government of the United 
States, and shall report the result of said examination to 
their respective houses at the next session of Congress. 

15 Stats. at Large, 223. 
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The Senate Committee on Indian Affairs, on the 10th 
of April, 1869, reported that the question of the amount 
due the appellant, under the adjudication and decision of 
the Senate, was a question which properly belonged to the 
Judiciary Committee, and asked to be discharged from the 
further consideration of the subject. 


Congressional Globe, April 10th, 1869, p. 


The Senate Committee on the Judiciary, on the 22d 
of June, 1870, reported a bill providing for the issue of 
bonds of the United States to the amount of $1,832,560.85 
for the purpose of paying the amount due the appellant 
under the adjudication and decision of the Senate. 

Congressional (tlobe, July 12th, 1870, pp. a4, So, 
Ct seq. 

The above amount was obtained by accepting the report 
of the Senate Committee on Indian Affairs of June 19th, 
1860, as containing a correct statement of the amount due 
the appellant under the decision of the Senate, and deduct- 
ing therefrom the sum of $500,000 appropriated by the 
act of March 2d, 1861. 

The act of March 3d, 1871, (16 Stats. at Large, o7Q,) 


he Seeretarv of the Treasury to issue to the 
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appellant bonds of the United States to the amount of 
$250,000, as directed by the act of March 2d, 1861. 

During all these years between the date of the last-men- 
tioned act, and down to the date of the passage of the 
jurisdictional act, the appellant continued to demand and 
urge upon the United States its right to be paid the amount 
which it claimed to be due under the award and judgment 
of the Senate, In consequence of these constant and re- 
peated demands of the appellant, other reports were made 
by the different Houses of Congress, some of which are as 


follows: 
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Senate Report No. 318, Forty-second Congress, third-ses- 
sion, January 22,1873, recommends the payment of the 
said award with interest from the date of the award, 

Another report is House Report No. 80, Forty-second 
Congress, third session, February 22, 1873, which recom- 


mends the payment of the award, $2,332,560.85—less $250,000 


| 
fi 
p 
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already paid. 

Another report is House Report No. 391, Forty-third 
Congress, first session, dated April 9, 1874, which recom- 
mends the payment in bonds of said award, atter the de- 
duction of the sum of $250,000 which had been paid under 
the act of 1861, to wit, the payment of $2,731,247.30, with 
interest. . 

Another report is House Report 599, Forty-third Con- 
gress, first session, dated May 20th, 1874, which recom- 
mends the payment of the award, $2,731,247.30, with interest. 


The result of these investigations and reports was the 
passage of the act of the 23d of June, 1874, (18 Stats., 
230,) which provided that the Secretary of the Treasury 
should investigate the amount due from the Choctaw Na- 
tion to the individuals of the tribe, as referred to in arti- 
cles 12 and 13 of said treaty of 1855. The object of this 
report being declared in the act to be required— 

With a view of ascertaining what amounts, if any, 
should be deducted from the sum due from the United 
States to the Choctaw tribe, for the purpose of enabling 
the said tribe to pay its liabilities, and thereby to enable 
Congress to provide a fund to be held for educational and 
other purposes for said tribe, as provided for in said article 
18 of the treaty aforesaid. 


Under this act of Congress the Secretary (Bristow) made 
a report December 23, 1874, being Executive Document 
No. 47, Forty-third Congress, second session, the substance 


of which, as to the amounts due, is as follows: 
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Lhe results of the inquiry directed by Congress may be 


briefly summarized as follows: 
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Amount of “net proceeds” ot 1m due,” as 
ascertained under theaward oft the Senate.. $2,938] 247 30 
250.000 00 


Less payment OD ACCOUDT...c<- erey sy Tey Te 
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Balance of aw ird, exclusive of interest..$2,/51,247 30 


suently to this report ot the secretary , 


made under said act of the 23d of June, 1874, the foll 


OW- 
ing reports were made: 

House Report No. 499, 4ist Congress, Ist session, May 
Ld, I S76. report conceded the binding fore: of the award, de- 
lared it should he naid with interest from the 2d of March, 
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recommends its adjudication In the Court of Claims. 
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On the 26th of February, 1878, Report No. 251, 45th 
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( ongeress 2a session. [ne majority of the House (committee 


Indian Affairs recommend that the question of the 


ii Ch 
amount payable under the award be referred back to the 
Senate, to determine what amount 7s due under the award, 
and a minority of the Committee reported the bill to pro- 


djudication of the claim in the Court of Claims. 
2 ] } Y Om ( 4 | 1 4 : 
On the 18th of February, 1879, the Committee on Indian 


ported D) bill No. 1816. 45th Con- 
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agvainst the United States under the award. 


On the 16th of May, 1879, (House Report No. 4, 46th 
Congress, Ist session,) the Committee on Indian Affairs of 
the House reported the bill which became a law and is 


the jurisdictional act under w 
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ich this suit is prosecuted. 
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THe LANGUAGE OF THE JURISDICTIONAL ACT MAY BE READ 
AND ITS PROVISIONS INTERPRETED IN THE LIGHT OF THIS 
ANTECEDENT HIsToRY, IN ORDER THAT THE COURT MAY 
UNDERSTAND THE Exact CONTENTION AND CONTRO- 
VERSY WHICH THE STATUTE INTENDED TO SETTLE. 


The history of this controversy has been thus fully pre- 
sented in order that we might read and interpret the lan- 
guage of the jurisdictional act in the light of the surround- 
ing facts and circumstances in which that act was passed. 

[t is a well-settled rule in the construction of statutes 
that the same aids of interpretation may be resorted to as 
are authorized in the interpretation of the language of deeds 
and contracts ‘The object in each case is to ascertain the 
intention or purpose with which the deed or contract was 
made or the statute enacted. The language of the deed, ; : 
contract, or statute must in all cases be held to express the 
intention of the parties to a deed or contract, as well as of 
the law-making power, Ina statute, if the language used is ~e 
clear and free from ambiguity. If, however, the intention 
of the parties to a deed or contract, or that of the law- 
makers in a statute, is uncertain or doubttul, then the lan- 
guage used may be read in the light of those surrounding 
facts and circumstances in the midst of which the contract 
was made or the statute enacted. If the statute which is the 
subject of construction is remedial in its character, then it 
is permitted to read its language in the light of that con- 
troversy for the settlement of which its provisions: were 
enacted. : . 

In respect to those principles which relate to the inter- 

pretation of contracts, this court, in the ease of Nash v. 
Towne, 5 Wall., 696, used the following language: 


ee & 


Courts, in the construction of contracts, look at the lan- 
ruage employed, the subject-matt £ and the surrounding Ci 
cumstances. They are never to be shut out from the salne 


lights which the parties enjoyed when the contract was 
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executed; and, in that view, they are entitled to place 
themselves in the same situation as the parties who made 
the contract, so as to view the circumstances as they viewed 
them. and so to judge of the meaning of the words and of the 
correct application of the language to the things described. 


In the case of Otis v. The United States. 20 Court of 
Claims, 315, 327, Judge Davis, delivering the opinion of 
the court, deduced from the above and other decisions of 
this court the following propositions in relation to the rule 
for the interpretation of contracts : 


When it becomes the, duty of the court to ascertain the 
true construction which should be given to a disputed arti- 
cle of a contract, there are threé things which ordinarily 
should be the subject of consideration: Ist, the cireum- 
stances known to both parties which preceded and attended 
the making of the contract in the light of which it should 
be interpreted Py 2d, the Gene ral PUL pose of the contract, and 


en -. ee. an es ae = : ‘ 
those specific provisions which directly or indirectly beat 


upon and attect the provision which is the subject of con- 
trove rsy Sd. the lan Fuage and ettect of the c| 


ele to w be lk a construction must be applied. 


ause or arti- 


, 
i 


‘To the same ettect, also, are the following authorities: 
Canal Company v. Hill, 15 Wall., 94-100. 
Platt v. U. P. R’y Co., 99 U.S., 48. 


] «We ate ei Q oD 
Ruggles v. Illinois, 108 U. 8., 526. 


f V1 z > . . TY . . . a 4 j vei , Y i | i rig ‘4 
his court has very strongly declared that these 
ples are applicable to the construction of statutes, so far as 
‘| 
ie ? . . ° : a9 , - 7 . ; 4 ; . i I. 
an understanding of their wntention and purpose may pe 
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derived from a consideration of the history of the times in 
the midst of which the act was passed. and by the leht of 
I . | +1, . ‘ . f¢ . os . \6 . “en “vy j aare ?) PQPIIn& {* 14 ‘ 
Whoien tne reason Ol 1ts PAaASSAL ¢ CALLA CLL bAAT GAULIIYS Ul its 
peculiar provisions are to De read. 
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In ine ease Oo} he [ nited States v, Union Pacitie Nall- 
road Company, 91 U.S8., 72, 79, this court used the fol- 
lowing language: 
In. construing an act of Congress we are not at liberty 


rm 


to recur to the views of individual members in debate, 
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nor to consider the motives which influenced them to vote 
for or against its passage. The act speaks the will of Con- 
oress, and this is to be ascertained from the language used. 
Bul courts in Constr UING a Statuti may with proprie ti recur to 


thi histori Y of the tine ae Fp hre 7 af WAS Passi | ° and this ie fre- 
quently Mecessar 4 in ord r to aseert “in thre reason, as ell 


th meaning, of par tie ular provisions in it. 


In that case the court permitted the provisions of the act 
of Congress entitled “An act to aid in the construction § of 
a railroad and telegraph line from the Missouri River to 
the Pacific Ocean, and to secure to the Government the 
use of the same for postal, military, and other purposes,”’ 
to be read in the light of the events transpiring at the 
time the act was passed, and by the light of these events 
read and interpret the obligations which the railroad com- 
pany contracted and assumed with the United States 
under the provisions of said statute. In that case it was 
the public history of the times of which the court took 
notice in construing the statutory and contract obligations 


| 
ry 


of the railroad company. ‘The obligations of the railroad 
company grew out of the statute, as well as the bonds 
and mortgage which the company had issued to the United 
States under the authority of the statute; but the court 
held that these contract obligations were limit ed and con=- 


trolled by the statute; and that the language of the statute 


might properly be read in the light of the events of the 
time in which the statute was passed, for the purpose of 
interpreting the obligations of the railroad company to 


the United States under its contract. as well as under the 
statute. 
[In the present case the appellant had contended with 


the United States tor a series of! years in regard to the 


extent of its rights under treaty stipulations It had con- 
en f, = 


Ist. That the United States was bound by the express 


stipulations of the treaty of 1855 to carry into effect the 


“ @ 
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award and judgment of the Senate made under the pro- 


visions of that treaty 


2d. That the United States was bound to provide for the 
payment and satisfaction of the full amount due to the 
appellant upon the account stated, in pursuance of said 
award and judgment, after correcting the errors which ap- 
peared on the face of the account, as stated by the Secre- 


tary of the Interior. 


dd. That the amounts recommended for deduction by 
the Secretary of the Interior in the account stated, and 
transmitted to Congress on the 8th of May, 1860, as well 
as those stated in the report of the Senate Committee on 
Indian Affairs, dated June 19th, 1860, were not authorized 


by the award and judgment of the Senate. 


4th. That the adjndication and decision of the Senate 
] » ve ‘ " : = V7 [ Pp L, . + + . t- OFF - / a ] ’ 
under articie AL OT the treatv ot} l oo WaS Thal and Con- 
i oe y Pos . « m ~ re 4 ‘ Be “—— . v4 : } + 1 r é ] 
Ciusive as agalnst tne t nited srates Mmaepenaent of and 
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without regard to the express stipulations of articie XL of 
A 


Said treaty, which provides “THAT THE ADJUDICATION AND 


DECISION OF THE SENATE SHALL BE FINAL.” 


Congress in the acts of March 2d, 1861, July 7th, 1868, 
March 3d, 1871, and June 23d,.1874, had provided fora 


1c? 11 


partial fulfillment of the obligations of the | 
under the adjudication and decision of the Senate, and had 
provided for an examination of the “matters of differ- 


ree a Gag ae 
ie United States by the 
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ence” between the appellant and 
Committees on Indian Aftairs of the two Houses of Con- 


gress, and hi: id also diree ted t the Seere tary ot the | reasury— 
‘Lo ii ne Into the amounts of labilities due from the 
Choctaw tribe of Indians to individuals, as referred to in 
: ~~ oe 2 990A SEE with . 

articles 12 and 13 of the treaty of June 22d, 1855, with a 


view of ascertaining what amounts, if any, should be de- 
ducted from the Sum due from the Unit al States to said Choc- 


o> ae 
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taw tribe, for the purpose of enabling the said tribe to pay 
its liabilities, and thereby to enable Congress to provide a 
fund to be held for educational and other purposes for said 
tribe, as provided for in article 13 of the treaty aforesaid. 


Aside from the amount due to the appellant from the 


United States for annuities, the payment of which was 


suspended from July 1, 1861, to July 1, 1866, and the 


ce 


claim for lands taken from the appellant by the erro- 


neous survey of the boundary-line between the State of 


= pave 1 | ] + eo aes +h} »} 6 ic] 

Arkansas and the appellant, there was nothing claimed 
Rh hA < 

j x ? 4 Or ] . ar rh an, 4 4 | 4 -— = in “t706) ] . " 
DY the appellant CXCCPt that which was aque unde! the 
adjudication and decision of the Senate. It 1s obvious, 
+15 ,* , }* 5 ‘ : ol P eB ek ' sos) } . , ‘ . Oy vey ‘ 7 ‘ +4 
thereiore, that when OHngress passea these several acts 11 
Wis | omiglatine with refearanecea t tha ilaime § | le al Is 
¥ cll if Pisiatlng With rererence to tae ( ialmwns ali UC mah we 
which tne appellant had asserted under the award and 
te 


7 
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yuagment or the senate. it is clear from this legisiatlon, 


as well as from what was done under it. that the one supreme 


; , 7 


stion of difference about wf) eh Thie legisl trae mind IPMS an 
doubt wes THAT WHICH RELATED TO THE AMOUNT WHICH 
THe UNITED STATES OUGHT TO PAY TO THE APPELLANT IN 
ORDER TO SATISFY AND DISCHARGE ITS OBLIGATIONS UNDER 
THE TREATY OF 1855, as these were defined, determined, 


and established by the adjudication and decision of the Senate 


under that treaty. ‘he question which was suggested in 


——) 


all this antecedent legislation was not one which called in 


oy 


question either the conclusiveness or the finality of the ad- 


judication and decision of the Senate, for that seems to 


have been conceded; but the question was, How much 

] . N . — eS ot 11 b>’ a so . . . 
does the United States owe the appellant under that adjudi- 
eation and decision ? 


The act of July 


> 


‘ 


Tth. 1868. had reference to this one 


question of difference, as the reports of the committees of 


Congress charged with the duty of examining the subject 
clearly demonstrate. ‘Those committees neither considered 


nor discussed any other question. ‘The act of June 28d, 


a 
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1874, directed inquiry to be made by the Secretary of the 
Treasury in regard to the amount which the appellant 
owed to its individual citizens on account of their losses 
2% for the non-performance by the United States of the stipu- 
lations of the treaty of 1830. These losses the appellant, 
rn by article XII of the treaty of 1855, had assumed and 
agreed to pay. out of the proceeds of the award of the 
Senate. ‘The object of this last act, therefore, was to en- 
able Congress to determine what amount should be paid 
to the appellant, and how much should be retained for a 
school fund, as provided in article XIII of the treaty of 
1855. ‘The whole contention between the appellant and 
the United States, as these acts aud the congressional his- 
tory of the controversy show, had been a contention about 
the amount the United States was required to pay in order 
to discharge its obligations to the appellant under the 

7 award and judgment of the Senate. 
[t is permitted, therefore, to read and interpret this juris- 
dictional and remedial statute by the light of that contro- 

_— 

versy which had for so many years existed between the 
appellant and the United States. It had been from the 
beginning a contention and controversy in respect to th 
amount due to the appellant under the adjudication and de- 
cision of the Senate. ‘There had not at any time nor in 
any place been any suggestion made or objection urged 
against the finality and conclusiveness of that adjudication 
and decision. The contention had been at all times only in 
regard to the amount which should be paid by the United 
States in order to satisfy and discharge the treaty obliga- 
% tion, which obligation required the payment of the amount 
which, on the principle established by the award of the 
Senate, should be due and payable to the appellant; and 
ee the dispute was never in regard to the finality of the ac- 


tion taken by the Senate under article AI of the treaty of 


1855. Reading the language of this remedial statute by 


1] 
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ee 


the light of this important fact, it can be readily under- 
stood why it was entitled “An act for the ascertainment of 
the amount due the Choctaw Nation.” Its object and purpose 
was to enable the Court of Claims and this court, on ap- 
peal, to finally settle and determine that long-pending 
controversy in regard to the amount due to the appellant 
upon the adjudication and decision of the Senate. It au- 
thorized the Court of Claims to take jurisdiction of and 
try “ ALL QUESTIONS OF DIFFERENCE arising out. of treaty 
stipulations.”” ‘This necessarily required an examination 
of every question of difference which had its origin in treaty 
stipulations. The power ‘*T0 REVIEW” de novo was con- 


ferred with reference to that one question of ditterence 


which had grown out of the adjudication and decision of 


the Senate; and the only “ question of differences’’ about 
which there had been contention related to the amount 
due under the award and judgment of the Senate; hence 
the jurisdictional act provided, and intended to provide, 
for the settlement of that disputed question. 


THE LANGUAGE OF THE JURISDICTIONAL ACT DOES NOT, BY 
H'ORCE OF ITS OWN ‘l'ERMS AND INDEPENDENT OF THE ACTION 
OF THE COURT OF CLAIMS SITTING IN REVIEW OF THE AD- 
SJUDICATION AND DECISION OF THE SENATE, SET ASIDE AND 
DESTROY THE AWARD OF THE SENATE. 


W hen, therefore, we come to read the language of this 
act, “ for the ascertainment of the amount due the Choctaw Na- 
tion,” we naturally examine each of its provisions, in order 
to ascertain if it has, by force of the language used, the 
effect of setting aside and putting an end to the adjudica- 
tion and decision of the Senate, and thereby eliminating 
from the questions of which the court has jurisdiction that 
supreme question of difference which had grown out of, 
and resulted from, the stipulations contained in the eleventh 
and tivelfth articles of the treaty of 1855. 


oe 
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of Claims assumes to have produced this result, is as fol- 


lows: “*PoWER IS HEREBY GRANTED THE SAID COURT TO RE- 


VIEW THE ENTIRE QUESTION 


ine power * TO REVIEW conferred upon the Court of! 


~— pete | ied <a 7 —_ , 
Claims by this language cannot mean that the adju ication 
, . ° ° af Cc‘ 7 ° . y 
and decision of the Senate is thereby set aside. We are 
, . ? } ° 
to construe these words, “ power 18 hereby given the said 


mary ye mh "sph “t4Y rr > od sty i‘ eh s . ARAD “ver . 99 
court TO REVIEW the entire question Oot ditmerences ale H0VU0, 


d conditions of this 


with reference to the circumstances al 
the time this statute was enacted. ‘There 
was no power “to review” the adjudication and decision 
of the Senate reserved by the treaty of 1855 either to the 


contro, ers) al 


appellant or the United States. The adjudication and de- 


nes : on NJ . cTrverrm oe a ‘ > alan r 7% f > l, ¢-} 
cision of the Senate was final and conclusive upon both 


the appellant and the United States without 


express stipulations of article XII of the treaty of 
and bv the stipuiations of that article, it was expressly pro- 
vided “THAT THE ADJUDICATION AND DECISION OF THE SENATE 


SHALL BE FINAL.” 
The conclusiveness of the adjudication 

tribunal is expressly declared by this court in Comegys v. 

Vasse, 1 Peters, 193, 212, in the following language: 


[t has been justly remarked, in the opinion of th 


2 learned 


judge who decided this cause in the Circuit Court, that it 
does not appear from the statement of facts who were the 
persons who presented or litigated the claim before 
r Vasse himself was be- 


the 
board of commissioners, nor whethe 
fore the board, nor who were the parties to whom or for 


whose benefit the award wus made. Wedo not think that 


the fact is material. upon the view which we take of the 
The obj. er of 


authority and duties of the cormmissloners. 
: i? 


the lreaty was to invest the COMM ssioners with ful pow r and 
authority to receive. examine, and decide upon the AMOUNT and 
VALIDITY of the asserted claims upon Spain for damages and 
injuries. ‘HEIR DECISION, WITHIN THE SCOPE OF THIS AUTHOR- 


. ; j o 
ITY, IS CONCLUSIVE AND FINAL. if hey pronounce the claim 
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walid. or invalid, iF thi y¥ ascertain the amount. their award in the 
, re i a/ 


prel 178eS8 18 not re-eraminable. The parti Ss must abide bi it as 
i i a 


the decree of a competent tribunal of exclusive jurisdiction. 


[t was because there was no power “TO REVIEW” the ad- 
judication and decision of the Senate, either in the courts 
or by Congress, that this authority was conferred on the 
Court of Claims. The power “ TO REVIEW” is not, either 
in terms or by necessary implication, the equivalent of a 
declaration by Congress that ‘‘ the adjudication and decis- 
ion of the Senate” is hereby set aside and declared void. 
If the adjudication and decision of the Senate was by the 
force and effect of the above language completely annulled 
and destroyed, what need was there for making provision 
by which the court should be authorized “ TO REVIEW; ” 
because the exercise of the power ” TO. REVIEW ” contem- 
plates such an examination of the entire question of differ- 
ences as would enable the Court of Claims to determine 
whether-or not the adjudication and decision of the Senate 
ought, when viewed in the light of legal principles, in the 
exercise of the power “TO REVIEW,” to be set aside and 
ignored “as furnishing arght of action on the part of the 
appellant against the United States. The power “ TO RE- 
VIEW ’ is the vesting of authority to examine again, to re- 
vise, or reconsider. I[t is a re-examination by the same 
or a different tribunal of matters which have been pre- 
viously examined. ‘The previous decision or judgment 
remains until it is set aside or reversed as the result of the 
exercise of the power “*T0 REVIEW.” The power “TO RE- 
VIEW” does nothing more than confer authority to re- 


examine. I[t does not reverse or set aside any antecedent 


judicial proceeding; that result is accomplished only as 


the effect or conclusion of the exercise of the power “ To 
REVIEW.” Authority “to review” a matter is the grant 
of judicial power, and the power must always be exercised 


by the pursuit of appropriate judicial methods; and the 


~ i 
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exercise oO} that power necessarily lniplies the re exumlla- 


tion of a question or matter which has been previously 
adjudicated. 


= REMOVAL OF ESTOPPEL DOES NoT Destroy THE LEGAL ForCcE 
OF THE AWARD. 


[t is equally clear that the provision of the jurisdictional 
act which declares that the Court of Claims shall. not be 
‘‘estopped”’ of its power of review “by any action had or 
award made by the Ni nate of the United States in PULSUANCE of 
th treaty of ( ight AL hundred and fifty- finve.”? does not by foree 
of its own terms set aside and annul the adjudication and 
decision of the Senate in favor of the appellant. This 
language adds nothing to the force of that provision which 
eont rs the power ‘* 10 review.’ The grant of power tO the 
Court of Claims “(to review the question of differences de 
novo” carried with it the power to re-examine the adjudi- 
_ cation and decision which the Senate had made under the ’ 

, 


i ne 


treaty of 1855; and for the purposes of that review 
estoppel, which resulted from the finality and conclusive- 
ness of that adjudication and decision, was necessarily re- 
moved. ‘The grant of authority “TO REVIEW,” by force of 


Lie 


the terms in which the power was conferred, removed 
estoppel from that which was to become the subject of re- 
view. It is obvious, therefore, that the language of that 
provision of the statute by which the power of review was 
conferred upon the Court of Claims is not sufficient to war- 


rant the assumption that it did in terms, or by the natural 


and ordinary meaning of its language, set aside and de- 
stroy the adjudication and decision of the Senate in favor 
of the appellant under the treaty of 1855. The languag 
2° hes, of the provision conterring the power ” TO REVIEW ” does hot 

by force of its own terms effect that result, when standing 


by itself; but when this language is construed in con- 


4 


nection with the ample provisions of the first clause 
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of the statute, it is impossible to find in it any provis- 
ion which in terms, or by reasonable intendment, sets aside 
the adjudication and decision of the Senate, unless that re- 
sult should be accomplished in consequence of the exercise 
of that judicial power “to review’’ whica the jurisdictional 
act conferred on the Court of Claims. There is, however, 
another and equally conclusive reason why the power 
granted to the Court of Claims “to review the entire QUES- 
TION OF DIFFERENCES de novo’’ should not be held or con- 
strued to set aside the adjudication and decision of the 
Senate, or the award which resulted from that adjudica- 
tion and decision. That reason is to be found in the con- 
sequences which would necessarily follow such a construc- 
tion. Such a construction would completely destroy and 
render without force that provision of this statute which 
authorized the Court of Claims “TO TAKE JURISDICTION OF 
AND TRY ALL QUESTIONS OF DIFFERENCE ARISING OUT OF 
TREATY STIPULATIONS WITH THE CHoctaw NATION, AND TO 
RENDER JUDGMENT THEREON.” 

It is not permitted in the construction of a statute to 
ignore any of its provisions. Some etiect must be given to 
each of its mandates and requirements unless they are im- 
possible of execution or enforcement. When this statute 
was enacted, the one supreme question of difference, as we 
have seen, between the appellant and the United States 
was in regard to the obligation of the United States to 
pay the amount due under an adjudication and decision of 
the Senate, to which, under the stipulations of the treaty of 
1855, the appellant and the United States had submitted 
some of their questions of difference. It had been agreed 
in article XI of that treaty as follows: 


ArtIcLeE XI. The Government of the United States not 
being prepared to assent to the claim set up under the 
treaty of September 27th, 1830, and so earnestly contended 
for by the Choctaws as a rule of settlement, but justly ap- 
preciating the sacrifices, faithful services, and general good 
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conduct of the Choctaw people, and being desirous that 
their rights and claims against the United States shall 
receive a just, fair, and liberal consideration, it is therefore 
stipulated that the following questions be submitted for 
adjudication to the Senate of the United States: 

First. Whether the Choctaws are entitled to, or shall be 
allowed, the proceeds of the sale of the land ceded by them 
to the United States by the treaty of September 27th, 1830, 
deducting therefrom the costs of their survey and sale, and 
all just and proper expenditures and payments under the 
provisions of said treaty; and, if so, what price per acre 
shall be allowed to the Choctaws for the land remaining 
unsold, in order that a final settlement with them may be 
promptly effected ; or, 

Secondly. Whether the Choctaws shall be allowed a 
gross sum in further and full satisfaction of all their claims, 
national and individual, against the United States; and, if 
so, how much. 


‘The tribunal thus created had, after more than three 
years of examination and deliberation, decided the ques- 
tions submitted to it by the treaty by the adoption of the 
following resolution, to wit: 

Resolved, ‘That the Choctaws be allowed the proceeds of 
the sale of such lands as have been sold by the United 
States on the Ist day of January last, deducting therefrom 
the costs of their survey and sale, and all proper expendi- 
tures and payments under said treaty, exciuding the res- 
ervations allowed and secured, and estimating the scrip 
issued in lieu of reservations at the rate of one dollar and 
twenty-five cents per acre; and, further, that they be al 
allowed twelve and a half cents per acre for the residue of 
said lands. 

And the said resolution, thus adopted on the said 9th day 
of March, 1859, was, by the Senate, declared to be its 
AWARD AND JUDGMENT upon the questions and matters sub- 
mitted to it for adjudication by the eleventh article of the 
treaty of June 22, 1855. 


Finding X XX VIII, Record. p. Q(). 


SO 


The amount due to the appellant, under and by virtue 
of said ** AWARD AND JUDGMENT,” Was ascertained and re- 
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ported to Congress on the 8th day of May, 1860. The 
appellant, under that ** AWARD AND JUDGMENT,” became en- 
titled to receive from the United States the amount which 
was found to be due from the United States, according to 
the principles above stated in the award or decision of the 
Senate, and the jurisdictional act required the Court of 
Claims to ascertain and determine how much was due and 
payable in its adjudication of the “ questions of difference,” 
in respect of which it was, under that act, “to render 
judgment.” 

[t is neither susceptible of dispute, nor is it disputed, 
that when the jurisdictional act of 8d of March, 1881, was 
enacted, and when it explicitly required that the court 
should ‘take jurisdiction of and try all questions of differ- 
ence arising out of treaty stipulations,” the great and all- 
embracing “ question of difference ” pressed upon the Gov- 
ernment was this, namely, that the Government was bound 
to stand by and enforce the award of the Senate as valid 
aud final; that it had not done this, and was in default; 
that the amount due on the principles of the award ought 
to be promptly ascertained and paid, and that this was a 
treaty stipulation, final, conclusive, and binding. ‘To say, 
therefore, that this supreme question of the binding torce 
of the award was not submitted to the court at all, but 
that the court was to treat this “ question of difference” 
as settled by the absolute repeal of the award, by the pro- 


visions of the second clause of the jurisdictional act, is to 
defy and trample upon the express mandate of the statute, 
as found in its most material enacting provision. 

That the appellant’s contention, as pressed on the Gov- 
ernment-at the date of this act of 1881, that the Senate’s 
award was valid, was final, and one which ought to be exe 
cuted, was a question growing out of a treaty stipulation 
is not capable of dispute. 

See Great Western Ins. Co. v. United States, 112 
U. S., 193-197. 
Alling v. United States, 114 U.S. h., 562. 
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diction—had been anywhere reserved or conferred upon 
any other tribunal. 

We have indicated, and will hereinafter further indicate, 
that this statute cannot be construed as designed to de- 
prive the court of all jurisdiction to try that supreme 
“question of difference arising out of treaty stipulations,” 
to wit, the right of appellant to demand that the Senate 
award shall stand and be executed; that so to construe 
this statute is absolutely to defy the express and unambigu- 
ous words of the statute commanding the court ‘‘to take 
jurisdiction of and try a// questions of difference;” that 
the court must allow to stand and to be operative every 
provision and word of this statute where that is possible ; 
that the second clause of this jurisdictional statute, and 
which relates to the power to review de novo, is not a lim- 


itation upon the first clause, but is an amplification or en- 
largement of the jurisdiction conferred by such first 
clause. We here state, as the result of what has already 
been urged, very explicitly and carefully, and desire, if i 
possible, to fix upon the attention of the court what the 

appellant insists is the plain sense of this entire jurisdic- 

tional provision, taken as a whole. 

Stating this, in its broad and entire scope, we submit 
that the effect of the jurisdictional section is to grant to 
the court the power to try “al/ questions of difference ” 
relating to each, any, and every right being asserted by 
the Choctaws at the date of the act, and which grew out 
of treaty stipulations. [t—the jurisdictional provision asa 
whole—did not mean to arbitrarily repudiate or deprive 
the Nation of any treaty right, or of the right of trial as to 
any such alleged treaty right. This is absolutely self- 
evident. 

But Congress meant, furthermore, that, in that trial, the ~ 
Government should not be deprived of any defense arising 
upon the merits of the controversy which is known to 
our laws. It did not design to allow either party to be | 


we 
1 Bla aie ac tome 
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deprived of anything which the general principles of the 
law, or of equity, would suffer to be interposed to defeat 
any such alleged treaty right. | 

The second clause of this jurisdictional provision is 
plainly designed to have the very usual, proper, and simple 
effect of saying that the court might “review” the ques- 
tion of the alleged validity of the Senate award, and the 
alleged obligation of the Government to execute the same 
as a finality. It meant to direct that the court might make 


this review, but, of course, make it subject to, and gev- 
erned by, the principles of law and justice—might go, de 


novo, to the absolute and ultimate merits of the entire 


case for the purpose of seeing whether there was in the 
case that which, on the principles of law and equity, ought 


to, and would, overthrow the award and annul that treaty 
provision which makes the award of the Senate final, and 
which would deprive the appellant of the benefit of that 
finality clause of article XII of the treaty. 

This second clause is a provision which secures the Gov- 
ernment against such estoppels in making its defense as 
are worked by a judgment or decree, or an award where 
the power of the court to set aside the Judgment, or the de- 


cree, or award, on motion for a new trial, or on motion in 


- . 


arrest ot judgment, or on a writ of error, OF On appeal, or 
on a bill of review, or on a bill to set aside a judgment, 
decree, or award for alleged fraud, gross mistake, or fla- 
grant partiality, have passed away from the court, and 
trom the parties litigant. 

‘his second clause secures the Government, as a 
the award, in the right to have a review such as is had 
under these well-known methods of correcting errors and 
avoiding injustice, by means of the severa! and respective 
methods of reviewing judicial. determinations, and which 
methods are so familiar to the law. ‘This, we submit, is 


the natural, obvious, and single design of this jurisdictional 


provision, taken as a whole. It is an interpretation of 
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such provision which makes harmonious, and leaves oper- 
ative, every part and word of the provision. It gives to 
each part a simple, usual, and natural operation, and one 
in manifest accord with obvious and natural justice. It is 
an interpretation which secures to the defendant, upon the 
ultimate merits of the matter, every possible defense to 
which the Government would or could be entitled, as 
against the award, under any system of law known to 
civilized governments. It is the only interpretation which 


does not involve unwarranted and flagrant repudiation of 


explicit treaty rights, as secured by said finality clause, and 
is the only interpretation of the act of which it can, with 
trath, be said that it is honest. 

We, therefore, concede that, under this second clause, 
reserving the “ power to review,” &c., the Court of Claims 
was empowered to try the question as to the binding force 
of the award, and that, in trying this question, it had power 
to review all facts and questions de novo. But in making 
this review, and in determining the finality and validity of 
the award, the court did not become a lawless body, or “a 
law unto itself.” On the contrary, this question of the con- 
tinuing and -binding force of the award was to be tried 
“according to law.” ‘This is so manifest as to render its 
enforcement by argument needless and its elucidation 
impossible. How the court disregarded the law by ignoring 
and disregarding the award will be elsewhere considered. 

The construction which the Court of Claims put upon 
the second clause of the statute makes it a limitation upon, 
and a practical repeal of, the first clause, because the court 
declares that the legal effect of the second clause is to set 
aside, aud destroy, and put out of consideration, the “award 


and judgment” made and rendered by the Senate in pur- 
suance of the stipulations of the treaty of 1855. The con- 
struction which that court put upon the second clause is 
inadmissible, for the following reasons: | 


— 
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declares that the words ot a proviso shall never 


or construed as tu limit 
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tion and purpose of the enacting clause 


In the Case of The United States ( PViIUNSULI, iv 1 : 


141, 165, this court has very strongly and clearly declared 
the rule of interpretation which is alWays to be applied to 
exceptions or provisos, whieh are alleced LO Dé ilmMitatlions 
Upon the general terms of an enacting clause 

ln that case this court, on page 165, used the following 
language: 

Passing from these considerations to another, w 
necessarily brings under review the second point oOb- 
jection to the charge of the court below, W are led to the 
general rule of law which has always prevailed, and beco 
consecrated alinost as a maxim in tl iit pr lati f StATHTES, 
thy THAN re thr AL icling elau “7 18 fi FECT al bit its | LHUU fC l 
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a proviso in an act which makes the proviso plainly re- 
pugnant to the body of the act, is inadmissible.” ‘To the 


same effect, also, is the case of Ryan et al. v. Carter et al, 


938 U. 8. B., 88. 


Seconp. The construction which the Court of Claims 
put upon the second clause of this statute makes it destroy 
the broad and comprehensive mandate of the first clause, 
and denies to that court all power to try the “ question of 
difference” as to the validity of the award (as asserted by 
appellant) when tested by those legal principles upon which 


must depend its ultimate force and binding ettect. That 


construction renders inoperative the first clause of the 
statute, because it eliminates from any discussion or con- 
sideration the rights of the appellant, as well as the obli- 
gations of the United States under the treaty of 1855, to 
abide by and faithfully execute the provisions of the 
eleventh and twelfth articles thereof. That construction 
violates that canon of interpretation which requires effect 
to be given to al/ the provisions of a statute, unless there 
is such repugnancy or conflict between the different pro- 
visions that they cannot stand together, and effect be given 
to all. 

United States v. Bassett, 2 Story R., 389. 

Ogden v. Strong, 2 Paine R., 584. 

Beals v. Hale, 4 Howard, 37. 

hice v. R. R. Co., 1 Black., 378. 

1 Kent’s Com., 462. 


TuirD. The construction which the Court of Claims 
adopted makes the jurisdictional act repeal articles XI and 
XII of the treaty of 1855, wherein the principles for the 
settlement of the “rights and claims” of the appellant 
against the United States are agreed upon and expressed, 
and the finality and conclusiveness of “the award and 
judgment” of the Senate are expressly declared. A con- 


Q5 


struction which effects that result will not be adopted if 
the power “ ¢o review de novo” can be exercised, and yet the 
provisions of those articles of that treaty remain unim- 
paired. The power ** 10 71eW de nov0.”’ contemplated by 
the second clause of the first section of the statute, can be 
exercised without impairing any of the provisions of the 
treaty of 1855. The finality of “the award and judgment” 


=) 


of the Senate, as declared in article XII of that treaty, was 


not repealed by the jurisdictional act, which conferred the 


a 


} } a 


power **to review.” This construction would permit a 
repeal by implication where there is no conflict or repug- 
nancy, and this is never permitted in the construction of 
statutes. ‘his court has repeatedly declared. the rule ot 
aw upon this subject as follows: 

There must bea posvi ive TEPUugnance between the pro- 
visions of the new law and ‘those of the old; and even 
then, the old law is repealed by implication only pro tanto, 
to the extent of the repugnancy. 


‘There must be such a positive PEPUgqnance between the 
two statutes that they cannot stand togethe Z 
Wood v. United States, 16 Peters, 342, 3638. 
United States v. Walker, 22 How., 311. 
MeCool v. Smith, 1 Black., 459. 
United States v. Tynan, 11 Wall., 8. 
Fabbri v. Murphy, 95 U.S. R., 196. 
Authur v. Homer, 96 Jdid., 140. 
State v. Stoll, 17 Wall., 425, 430. 


That this statute should not be so construed as to impair 
rights secured by treaty, or to violate the plighted faith of 
the Government, this court declared in the case of CHEW 
Hrone v. Unttep States, 112 U.S. R., 536, 549, where 

» 1? ° ? ‘ . as 7 
the following language was used: 

Hor, since the purpose avowed in the act was to faith- 
fully execute the trealy, any interpretation Of its Provistons 
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would be rejected which imputed to Congress an intention 
to disregard the plighted faith of the Government, and, con- 
sequently, the court ought, if possible, to adopt that construc- 
tion which recognized and saved rights secured by the treaty. 
The utmost that could be said, in the case supposed, would 
be, that there was an a) pparent conflict between the mere words 
of the statute and the treaty, and that, by implication, the latter 
(1. € €., THE TREATY), SO far as the people and the courts of 
this country were concerned, was abrogated. * * * 
But, even in the case of statutes, whose repeal or modifica- 
tion involves no question of good faith with the Govern- 
ment or people of other countries, the rule is well-settled 
that repeals by implication are not favored, and are never 
admitted where the former can stand with the new act. 


This language is exceedingly appropriate to the present 
discussion, because the construction which the Court of 
Claims put upon this remédial statute, enacted for the pur- 
pose of ascertaining the amount due the Choctaw Nation, 
and directing that court to try ali questions of difference 
arising out of treaty stipulations with the appellant, repeals 
treaty stipulations and destroys rights secured by treaty. 


Fourta. The construction which the Court of Claims 
put upon this statute is, moreover, an attempt to destroy 
vested rights. This “award and judgment” which the ap- 
pellant had secured under the treaty of 1855 was so far a 
right of property as to be beyond the reach of the legisla- 
tive power. It was strictly a right of property growing 
out of treaty stipulations, and as such it could not right- 
fully be taken away except by the consent of the appellant. 
This much the Court of Claims conceded in its opinion on 
the demurrer of the United States to so much of the ap- 
pellant’s petition as declared upon the “award and judg- 
ment” of the Senate, as a distinctive cause of action, for 
the court there said : 


By agreement of the parties contained in the treaty this 
adjudication and decision was made final, and so was and 
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statute unconstitutional and void, for the reason, that, 
7 where an act of Congress grants authority to a court, to ex- 
: ercise strictly judicial powers, as these are defined by this court, 
and to render a common-law judgment, there it is incom- 
petent for Congress to assume judicial powers, by under- 
taking to prescribe, in the act, what effect the court shall 
give to any instrument of evidence, which the general 
principles of law make competent evidence, in proving 
the issue so authorized to be tried. It follows, therefore, 
in such cases, where strictly judicial trials are authorized, 
that Congress cannot prescribe to the court that it shall give 
, no force or effect to a Presidential pardon; (13 Wall., 128;) 
; no force to a designated promissory note; no force to a 
named judgment; no force to a named treaty, or to a des- 
ignated award. It is obvious, therefore, that if the juris- 
dictional act, was a statute designing to say, in the first 
instance, that the court should have power “ to try all ques- 
tions of difference and to render judgment thereon,” and then 
to add that, in reaching that judgment, the court should 
give no force to a named award, made final by treaty, and 
which, but for the statute, would be competent evidence 
as a valid judgment at common law, then such a provision 
would be palpably unconstitutional. And yet such result 
is the logical consequence of adopting the construction 
which the Court of Claims put upon the jurisdictional act. 
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Srxtu. In stating the proposition which has just been 
submitted, it is important to understand its exact purpose 
and extent. It is not intended by what has just been 
asserted to deny that Congress may establish “special tri- 
with special powers “to examine testi- 
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? bunals or courts,’ 


mony, and decide, in the first instance, upon the validity 
and justice of any claim for money against the United 
States.” Nor is it denied that in making such a submis- 
sion to such “special tribunal”? Congress may attach to 
the submission any terms. and conditions it may please as 


99 


conditions precedent to a finding, by the special tribunal, 
against the United States. But what we do contend and 
assert 1s, that neither the jurisdictional act in this case, nor 
the trial and judgment which it authorizes, nor the ulti- 
inate tribunal selected by the act, is of this “ special ” char- 
acter described in Gordon v. United States, 117 U.S. R., 
699. On the contrary, the ultimate tribunal here selected 


is this court. ‘The act tolerates no judgment against the 
United States, except such as results from the exercise, by 
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the Court of Claims and this court, of “ strictly judicial 
powers; and it is also obvious that, on the hearing of the 
appeal, which the statute requires to be taken: from any 
judgment which that court might render, in the exercise of 
its judicial powers, this court. cannot act otherwise than 
judicially. 

The jurisdictional act does not suffer the tribunal to stop 
with a mere auditing report, but, on the contrary, is man- 
datory in requiring that, touching al/ the quesiions sub- 
mitted, the court shall “render judgment thereon.” This 
court can render no judgment except a “ strictly judicial ’ 
judgment. Hence it is unmistakably fixed in the very 
letter of this jurisdictional act that it permits no auditing 
proceeding, but commands a * strictly judicial” trial. The 
provision for appeal to this court is not permissive or di- 
rectory, but is mandatory, and is of the essence of the act, 
and not severable, so as to permit the residue of the act to 
stand and be enforced with this provision omitted. 


; 
' 
| 


Hence, since this is the nature of this jurisdictional act, 
commanding and suffering nothing less than @ purely judi- 
cial trial and Ne tia and since it commands that certain 
named issues or “ questions of. difference” shall be tried, 
‘and that on these issues the jugment shall be, if ane 
the United States. the judgment of no other tribunal than 
this court, the question arises, ls it competent for Congress 
CO prescribe to shia court a condition or rule or law in 


which Congress shall say to this court, “ You shall try 
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judicially said designated issues, but shall give no force to 
a certain instrument or transaction, which you can see, and 
do see, is a competent and material and necessary instru- 
ment of evidence in the trial and conducting of such purely 
judicial trial, and in reaching such judgment so ordered by 
the act—can Congress say to this court that you shall give 
no effect to the judgment of the Senate in making such 
stretly judicial trial, although this court shall be of opinion 
that no right judgment can be reached by this court in such 
trial without giving to such award the force which is given 
to it in such trial by “the law of the land?” 

Our proposition is that Congress can issue to this Court 
no such mandate; nor can it issue such mandate to the 
Court of Claims, where that court is directed to exercise 
such “strictly judicial” functions as are required by the 
mandate of the jurisdictional act. 


SEVENTH. If the construction which the Court of Claims 
put upon this statute is sustained, and no other interpreta- 
tion can be given to it, or is possible, then it necessarily 
results that the statute sets aside and destroys, by force of 
its own terms, a final judgment or award, without the in- 
tervention of any judicial proceedings or any judicial ac- 
tion. The accomplishment of such a result by the exer- 
cise of legislative power is not permitted where the powers 
| of the Legislative and Judicial Departments of the Govern- 
j ment are limited to the appropriate powers conferred upon 
and reserved to each. ‘To set aside or reverse a judgment 
or an award is a judicial act, and involves the exercise of & 
judicial power. This court will hesitate to impute to Con- 
gress either the purpose or the desire to exercise judicial 
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powers or to perform judicial acts, and yet that result is 
inevitable if the construction which the Court of Claims , 
_ put upon the language which conferred the “ power to re- 
view the entire question of differences de novo” shall be 
sustained by this court. Authorities which deny such a 
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In Dorsey v. Dorsey, 37 Maryland -R., 64, the court 


it | cislation to authorize the court 
of final resort to reopen and rehear cases previously de- 


Again, the same class of authorities declare that ‘the 
legislature may control remedies, but when the matter has 
proceeded to judgment it has passed beyond legislative con- 
troi,”” 

Lewis v. Webb, 3 Maine, 326. 

Griffin’s Kx’r v. Cunningham, 20 Gratt., 51. 
‘eel b>, Yancey, 2 23 (sratt.. 690. 

Hooker v. Hooker, 18 Miss., 599. 

\n examination of the authorities upon this question 1n- 
duces that learned and distinguished Jurist, Judge Cooley, 


tO state tne following propositi ion as the established law 
ipon this question. ‘That canes at pages 114 and 115 


of the fifth edition of that work, states the conclusion to 


be derived from a consideration of all the authorities as 


As the legislature cannot set aside the construction of 
the law already applied by the courts to actual cases, 
ner can it compel the courts for the future to adopt a 
particular construction of a law which the law permits to 
remain in foree. * *“ * If the legislature would pre- 
scribe a different rule for the future from that which the 


courts enforce, it must be done by statute, and cannot b 
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done by mandate to the courts, which leaves. the law un- 
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changed, but seeks to compel the courts to construe and 
apply it, not according to the judicial, but according to the 
i, /7 ti ’ judgement, If thi legislature cannot thus indirectly 


control thi ACliON of the courts, ¢ OY requiring of them al construc- 
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tion of the law according to its own views, it is very plain u 
cannot do so directly, by setting aside their judgments, compelling 
them to grant new trials, or directing what particular steps shall 
be taken in the progress of a judicial inquiry. 


This court, in the case of United States v. Klein, 13 
Wall., 128, had occasion to deal with an act of Congress 
which attempted to limit and control this court in its exer- 
cise of the appellate power which had been conferred by 
general laws in regard to appeals from the Court of Claims. 
The act attempted to reverse the decisions of this court, 
previously announced, as to the legal effect of a pardon granted 
by the President, and directed this court to make a. pardon 
evidence of guilt, and to create a disability, instead of mak- 
ing the pardon to effect a restoration of rights, as this court 
had previously declared was the legal result of a pardon 
in respect to the matter stated in the statute under con- 
sideration. ‘This court, in denying to Congress the power 
to pass such a statute, used the following language: 


The Court of Claims is thus constituted one of those in- 
ferior courts which Congress authorizes, and has jurisdic- 
tion of contracts between the Government and the citizen, 
from which an appeal regularly lies to this court. Un- 
doubtedly the legislature has complete control over the 
organization and ‘existence of that court, and may confer 
or withhold the right of appeal from its decisions. And 
if this act did nothing more, it would be our duty to give 
it effect. Ifit simply denied the right of appeal in a par- 
ticular class of cases, there could be no doubt that it must 
be regarded as an exercise of the power of Congress “to 
make such exceptions from the appellate jurisdiction as 
should seem to it expedient.” 

But the language of the proviso shows plainly that it 
does not intend to withhold appellate jurisdiction except 
as a means toanend. Its great and controlling purpose 
is to deny to pardons granted by the President the ettect 
which this court had adjudged them to have. The pro- 
viso declares that pardons shall not be considered by this 
court on appeal. We had already decided that it was our 
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duty to consider them and give them effect, in cases like 
the present, as equivalent to proof of loyalt y. It provides 
that whenever it shall appear that any judgment of the 
Court of Claims shall have been founded on such pardons, 
without other proof of loyalty, the Supreme Court shall have 
no further jurisdiction of the case and shall dismiss the 
same for want of Jurisdiction. The proviso further de- 
clares that every pardon granted to any suitor in the Court 
of Claims, and reciting that the person pardoned has been 
guilty of any act of rebellion or disloyalty, shall, if accepted 
in writing, without disclaimer of the fact recited, be taken 
as conclusive evidence in that court, and on appeal of the 
act recited; and, on proof of pardon or acceptance sum- 
marily made on motion or otherwise, the jurisdiction of 
the court shall cease, and the suit shall be forthwith dis- 
missed. | 

It is evident, from this statement, that the denial of juris- 
diction to this court, as well as to the Court of Claims, is 
founded solely on the application of a rule of decision, in 
causes pending, prescribed by Congress. ‘The court has 
jurisdiction of the cause to a given point; but when it as- 
certains that a certain state of things exists, its jurisdiction 
is to cease, and it is required to dismiss the cause for want 
of jurisdiction. 

It seems to us that this is not an exercise of the acknowl- 
edged power of Congress to make exceptions and_ prescribe 
regulations to the appellate power. 

The court is required to ascertain the existence of cer- 
tain facts, and thereupon to declare that its Jurisdiction on 
appeal has ceased, by dismissing the bill. What is this 
but to prescribe a rule for the decision of a cause In a par- 
ticular way? In the case before us, the Court of Claims 
has rendered judgment for the claimant, and an | 
has been taken to this court. Weare directed to « 
the appeal if we find that the judgment must be affirmed, 
because of a pardon granted to the intestate of the claim- 
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ants. Can we do so without allowing one a arty to the 
controversy to decide in its own favor? Can do so with- 
out allowing that the legislature may prescribe’ rules of 


decision to the Judicial Department of the Government 
in cases pending before it? We think not. 
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We must think that Congress has inadvertently passed 
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the limit which separates the legislative from the judicial 
power. | 

It is of vital importance that these powers be kept dis- 
tinct. ‘The Constitution provides that the judicial power 
of the United States shall be vested in one Supreme 
Court, and such inferior courts as the Congress shall from 
time to time ordain and establish. The same instrument, in 
the last clause of the same article, provides that in all 
cases other than those of original jurisdiction “the Supreme 
Court shall have appellate jurisdiction both as to law and 
fact, with such exceptions and under such regulations as 
the Congress shall make.” 

Congress has already provided that the Supreme Court 
shall have jurisdiction of the judgments of the Court of 
Claims on appeal. Can it prescribe a rule in conformity 
with which the court must deny to itself the jurisdiction 
thus conferred, because, and only because, its decision, in 
| accordance with settled law, must be adverse to the Gov- 
q ernment and favorable to the suitor? ‘This question seems 


| to us to answer itself. : 
' ¢ ~ > tow 
i 13 Wall., pp. 145, 146, 147. 
id 
| 
: — Mr. Justice Miller, who delivered a dissenting opinion 
+ 4. + 
| upon another point, expressed his concurrence in these 
i views in the following language: 
i I cannot agree to the opinion of the court Just delivered 
i in an important matter; and I regret this the more because 
i I do agree to the proposition that the proviso to the act of July 
} 12, 1870, is unconstitutional, so far as it attempts to prescribe 
‘ to the judiciary the effect 10 he given fo an act O} pardon or ame- 
. i : : MW.: : , ae. . 
i nesty by the President. ‘This power of pardon is confided to 
the President by the Constitution, and whatever may be its 
i extent or its limits, the Legislative Branch of the Govern- 
i ment cannot impair its force or effect in a judicial proceed- a 
| ing in a constitutional court. | 
13 Wall., p. 148. 
q ' 


ErentH. The construction which the Court of Claims 
put upon this statute when it declares that it sets aside and 
destroys the award and judgment of the Senate, is an in- 
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The result of all this discussion must be a practical dem- 
onstration of the absolute unsoundness of the construction 
which the Court of Claims put upon that language of the 
statute, which conferred upon it the power “to review the en- 
tire question of differences de novo.” ‘The following are 
some of the consequences which result from an adoption 
of that construction which the Court of Claims has given to 
this statute : 


1st. It makes the second clause of the statute, by impli- 
cation, repeal the first, because it declares that it had no 
power to try or to even notice that supreme “ question of 
difference” as to the finality of the award and the amount 
due thereon, which grew out of the treaty of 1855, and 
found expression in the “award and judgment” of the Sen- 
ate made and rendered in pursuance of that treaty. 


2d. It accomplishes this result by that construction which 
declares that the second clause, by the inherent force of its 
own language, closed the eyes of that court to any exam- 
ination or consideration of that all-embracing question of 
difference which related to the validity and finality of the 
“award and judgment” of the Senate, when tested by the 
requirements of the treaty of 1855, or by those legal prin- 
ciples by which the validity of an award or judgment is 


always to be determined. 


3d. It makes the second clause repeal the twelfth article 
of the treaty, which declares that “the adjudication and 
decision of the Senate shall be final.” 


4th. It makes the second clause invade, divest, and strike 
down vested rights if the award was valid. 


5th. It makes the second clause break down and crush 
out all that is included in that principle of law which de- 
clares that all parts of a statute shall have their full force 
if possible. | 
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6th. It makes the second clause a proviso, instead of a 
statute conferring enlarged power, and, having thus 
chauged it, overthrows that maxim which this court and 
all courts have recognized in the declaration of the prin- 
ciple that a proviso or limiting clause shall NEVER BE AL- 
LOWED to cut down or restrict the broadness of an enacting 


clause it the two can stand together. 


‘th. It makes the second clause override that proposition 
of law which is. as old, as fixed, and as sacred as any of the 
principles of the common law, which declares that repeals 
by implication are not favored, and are never to be allowed 


] . . ° ~ 
when it is possible to avoid them. 


Sth. It converts the second clause into a provision which 
invades the domain of the judicial power by making it set 
aside and destroy an award or judgment of a@ tribunal of 
exclusive jurisdiction, without the intervention of any Judi- 
cial proceedings, and in contempt of those principles of 
law by which the awards and judgments of such tribunals 


are always protected and sustained. 


9th. It makes the second clause a provision which de- 
nies to the courts—in the exercise of their judicial power 
** 10 iry and lo re nder judgment ”’—the right to consider 
and act upon, in that “strictly judicial” trial which the 
jurisdictional act requires, that which, by the accepted rules 
of law, is everywhere, and in all judicial proceedings where 


the common or civil law is recognized, made evidence, 


This court will not adopt such a construction of this 
beneficial and remedial statute as involves these conse- 
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quences if it can be avoided ; and it can be avoided by giving 
effect to the whole statute, instead of a part of it, and by 
declaring that the award and judgment of the Senate must 
stand, unless it shall perish as a result of the exercise of the 
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B. THe Act or INstTituTING Its Suit BY THE APPELLANT 
UNDER THE AUTHORITY OF THE JURISDICTIONAL STATUTE 
DID NOT ENLARGE OR ADD ForRCE TO THE TERMS OR 
PROVISIONS OF THAT AcT, NOR OPERATE AS A WAIVER 
BY THE APPELLANT OF THE FINALITY AND CONCLUSIVE- 
NESS OF THE AWARD AND JUDGMENT OF THE SENATE, 
NOR DID sucH Act ACCOMPLISH THE DESTRUCTION OF 
SAID AWARD AND JUDGMENT, UNLESS THAT RESULT 
wAsS ACCOMPLISHED BY THE PROVISIONS OF THE JURIS- 
DICTIONAL ACT. 


It has been shown quite conclusively, as we believe, that 
the award and judgment of the Senate, made final and 
conclusive by treaty stipulations, was not set aside by the 
language of the jurisdictionel act; and that it could not 
be rejected by the court as evidence, nor put out of con- 
sideration as one of the questions of difference which the 
court was required to try, and upon which it was to render 
judgment, nor be destroyed by the court as establishing in 
the appellant a right of action, unless that destruction was 
accomplished by finding in that award and judgment such 
infirmity of fact, or of law, as would justify the court in 
setting it aside as the result of the exercise of the power 
“TO REVIEW.” 

The Court of Claims, however, assumes that the effect 
in law of the act of the appellant in “coming into court, 
submitting to its jurisdiction, and filing a petition,” was an as- 
sent by the appellant to all the terms of the jurisdictional 
act; and that the adjudication and decision of the Senate 
was, therefore, (by reason of such acts,) not to be considered as 
final and conclusive on the trial of this cause. Stated in 
another form, the legal proposition which the court asserted 
was, that if the statute by force of its own terms had not 
set aside and destroyed the adjudication and decision of the 
Senate, the appellant, by accepting the right to bring its suit 
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against the United States under the authority of this statute, had 
set aside the award and judgment of the Senate, and 
rendered such award and judgment of no force or eftect 
as a distinctive cause of action in the present proceeding; 
and that this was accomplished by the act of the appellant 
in “coming into court,” rather than asthe result of the ex- 
ercise by the court of the power “to review the entire ques- 
tion of differences de novo.” 

The language of the.Court of Claims, in its two opinions, 
justifies the above statement of the legal proposition asserted 
by that court. In its decision of the demurrer. to that part 
of the appellant’s petition which asserted a right of action 
under the award and judgment of the Senate, that court 
used the following language, which is also adopted in the 
final decision of the case, to wit: 

By agreement of the parties contained in the treaty this 
adjudication and decision was made final, and so was and 
is conclusive, unless the finality and conclusiveness have 
been set aside by the concurrence of both parties, since 
neither party alone could disturb it. | 

In our opinion, that has been done for the purposes of the 
present case. On one side Congress, representing the 
United States, passed the act of March 3, 1881, giving this 
court jurisdiction to try all questions of difference arising 
out of treaty stipulations with the Choctaw Nation. * * * 
On the other side, the claimant, by coming into court, submit- 
ting to its jurisdiction thus conferred, and filing a petition, has 
assented to the terms of the act thoughout. The adjudication 
and decision of the Senate is, therefore, by the subsequent acts 
and agreements of the parties, not to be taken as final and con- 
clusive in the trial of this case. 

Record, p. 108. 

In the opinion of the court, delivered when final 
judgment was rendered, the following language was 
used : 

It is not necessary to discuss and determine the legal 
effect of the adjudication of the Senate in the abstract. 
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The fact that the petitioner comes into this court affects is 
claim under the award with all the provisions of the act of 
the 3d of March, 1881, without which it would have no 
standing in court; and as to our powers ard authority, 
sald act is the paramount law of this case. 

It is true that the treaty of 1855, by the twelfth article, 
provides “it being expressly understood that the adjudica- 
tion and decision of the Senate shall be final ;”’ but the act 
of 1881, which the claimants have acknowledged by bringing 
this suit, provides in effect that the decision of the Senate 
may be disregarded by this court, and all questions of dif- 
ferences arising out of the treaty stipulations may be in- 
quired into de novo. | 

By the act of the claimant in coming into this jurisdiction 
under the law of 1881, the finality of the award under the 
treaty of 1855 became subordinated to the jurisdiction of this 
court, and opened the field of controversy anterior to the action 
of the Senate. 

Record, pp. 104, 105. 


It is obvious that the terms of the jurisdictional act can 
be neither enlarged nor limited by the act, or fact, that the 
appellant instituted its suit under the authority which it 
conferred. ‘lo concede that effect to such an act would 
be to make the statute speak otherwise than by its own 
language. It would be conceding the right to find the true 
interpretation of a statute in the acts of one of the par- 
ties named in and who acquired rights under it, rather than 
in the statute itself. It would be an admission which would 
justify the destruction of that maxim of interpretation which 
declares that “ the intention of the law-maker is to be de- 
duced from the whole and every part of a statute taken 
and compared together.” 

The appellant has never denied or questioned the right 
of the Court of Claims ‘‘to try all questions of differ- 
ence arising out of treaty stipulations” with the appel- 
lant, “and to render judgment thereon,” or “to review 
the entire question of differences de novo.” The con- 
tention of the appellant is, and has always been, that the 
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Court of Claims must interpret this statate by its own lan- 
guage; must try a// questions of difference arising out of 
treaty stipulations, and not one or a part of such question ; 
must exercise the power “ to review” by the pursuit of ap- 
propriate judicial methods; that it must give force and effect 
to the award and judgment of the Senate, unless it should’ 
find, either on the face of that award and judgment, or in 
the facts out of which it came, such legal infirmities as 
would destroy it when examined and judged by the light 
of those unalterable principles of law by which its validity 
and conclusiveness mist be tested and determined. 

This jurisdictional act isa public, and not a private, stat- 
ute, and no limitations or waivers are to be inferred by the 
act of the appellant in accepting its terms. The “coming 
into court”? and “ submitting to its jurisdiction,” on the part 
of the appellant, did not set aside the adjudication and de- 
cision of the Senate, unless the language of the statute by 
force of its own terms effected that result, without any 
action under the statute, on the part of the appellant. 

It might with equal propriety be claimed that any act of 
Congress which created and conferred jurisdiction upon 
‘‘such inferior courts” as Congress by the Constitution is 
authorized “to ordain and establish” should be construed 
to authorize such inferior courts in the exercise of their 
judicial functions to depart from and ignore those fixed 
and unalterable principles of law by which Judicial tribu- 
nals are guided and controlled, by the fact of the citizen 
coming into such courts and submitting to their jurisdic- 
tion, as to urge that the appellant waived its right to have 
a judicial determination of all its questions of difference 


which grew out of treaty stipulations with the United 


States. It is true the appellant filed its petition in the 
Court of Claims, and submitted to its jurisdiction, under 
the authority of this jurisdictional statute, but it went into 
that court for the purpose of having a judicial, rather than 
a legislative or a political, determination of its rights. 
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This statute has none of the features or elements of an 
“agreement.” It did not require the appellant to waive or 


surrender any legal rights as a condition precedent to the 


exercise by the court of the jurisdiction which the statute 
conferred. It did not provide, as it might, if such had 
been the intention of Congress, “that the Court of Claims 
is hereby authorized to take jurisdiction of and try all 
questions. of difference arising out of treaty stipulations with the 
Choctaw Nation, and to render judgment thereon: Provided, 
‘That the said Nation shall, in its petition to said court, waive 
and relinquish all its rights under the adjudication and 
decision made by the Senate of the United States in favor 
of the appellants, in pursuance of the treaty of 1855.” 
Such a provision would have required on the part of the 
appellant affirmative action, as a condition precedent to 
the enjoyment of the rights which the statute conferred. 
The statute demanded of the appellant the performance of 
no condition; it required from the appeilant nothing more 
than other suitors in that court were and are required to 
do in order to secure a judicial determination of their 
rights. It simply provided, in its second section, as fol- 
lows : 

Such action shall be commenced by a petition stating 
the facts on which said Nation claims to recover, and the 
amount of its claim ; and said petition may be verified by 
either of the authorized delegates of said Nation as to the 
existence of such facts, and no other statements need be 
contained in said petition or verification. 


When Congress enacted this statute it was not engaged 
in a controversy with the appellant in regard to the terms 
upon which the Court of Claims should be invested with 
jurisdiction to hear and determine these questions of differ- 
ence arising out of treaty stipulations. It was not making 
propositions to the appellant to relinquish or waive any of 
its treaty rights in consideration of the enlargement of the 
jurisdiction of the Court of Claims, so that it might take 
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Jurisdiction of these disputed questions which had their ori- 
gin in treaty stipulations. The enactment of this statute 
and the arrangement of its terms were in no sense “a 
game of give and take” between the United States and 
the appellant. ‘lhe effect of the act of the appellant in 
“coming into court ” under the terms of this jurisdictional 
statute is construed by the Court of Claims to preclude 
and estop the appellant from asserting any rights against 
the United States under the treaty of 1855, or under the 
award of the Senate, which had been made in conformity 
with the provisions of that treaty. The only claim which 
the appellant asserted under the treaty of 1855 was the 
award and judgment of the Senate, which resulted from an 
adjudication and decision of that body under the stipula- 
tions of that treaty; and the Court of Claims makes the 
“fact” that the appellant “ comes into this court,” (in the 
Court of Claims), “submitting to its Jurisdiction,” “ and 
filing a petition,’ work such an estoppel as precludes the 
appellant from having any benefit or advantage in these 
proceedings from the adjudication and decision made by 
the Senate under the treaty of 1859. 

It is nowhere declared as a legal proposition that an 
estoppel of the right to have a suit determined by the appli- 
cation to it of admitted legal principles results from the 
mere act or fact of the institution of a suit in a tribunal 
having exclusive jurisdiction of the subject-matter and of 
the parties. ‘The exercise of the right of election in respect 
to the resort to a remedy does not work an estoppel in re- 
spect to the legal principles to be applied to the enforce- 
ment of the remedy selected. The doctrine of election is 
based upon the theory that the law does not permit a party 
to a suit to occupy inconsistent positions, and that, having 
selected his remedy, he is precluded from pursuing any 
other. The estoppel which results from the exercise of the 


right of election in respect to suits presupposes the existence 
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of different remedies for the enforcement of a right. If 
there is but one remedy, there can be no election, and the 
pursuit of the only remedy available to a suitor is not such 
an act as will constitute a waiver of the right to have the con- 
tention or suit determined by the application to it of those legal 
principles by which courts are always supposed to be guided and 
controlled in their judicial action. It has never yet been de- 
cided in any reported case that the mere act of bringing a 
suit under a statute which authorized it was a waiver of the 
right-of the plaintiff to have his case tried and determined 
by the usual methods of procedure, and by the application 
to it of those legal principles which are everywhere recog- 
nized as properly applicable to its determination. 

A WAIVER is very concisely defined to be— 

The relinquishment of a known right; and there must be 
both knowledge of the existence of the right and an intention to 
relinquish it. 

Bigelow on Estoppel, 506. 


The only language that can be found in the jurisdictional 
act which can be construed into the expression of an inten- 
tion by the appellant to waive its rights under the adjudica- 
tion and decision of the Senate is that which conferred the 
power “TO REVIEW ” the entire question of differences de 
novo;”’ and that concession, even if the appellant assented 
to it, by the mere fact of the institution of its suit, comes 


far short of a consent by the appellant that the Court of 


Claims in its exercise of the power “T0 REVIEW” should 
ignore and depart from fixed and unalterable legal prin- 
ciples, in order to set aside and destroy the adjudication of 
the Senate as well as the award which resulted therefrom. 
The contracting power of the Government is not vested 
in Congress; the treaty-making power is not vested in 
that braneh of the Government. The laws which it enacts 
in the exercise of its legislative power are not contracts 
unless they clearly express that purpose in their provisions; 
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and even when they are in effect contracts, they are none 
the less statutes, and are to be interpreted by those rules 
which have been wisely established for their.construction. 
[t is obvious, therefore, that it was a grave error of con- 
struction for the Court of Claims to so construe the juris- 
dictional act as to alter or enlarge its terms by the act of 
the appellant “ coming into that court” and “ submitting 
to its jurisdiction.” That court declares that “ therefore,” 
by reason of these acts, the award and judgment of the 
Senate are not to be taken as final and conclusive, nor as 
of any force or effect im the suit which the appellant in- 
stituted under the authority of the jurisdictional act. The 
appellant has not heretofore made, nor will it here make, 
any contention which denies to the Court of Claims the 
power “TO REVIEW” “all questions of difference arising 
out of treaty stipulations” with the appellant. Its con- 
tention here is the same that it was in the Court of Claims. 
[t there contended, and here contends, that if the award and 
judgment of the Senate is to be destroyed, is to be shut out 
from this discussion, is to be ignored as a “ question of 
ditterence”’ arising out of treaty stipulations, it must be in 
consequence of the existence of some legal infirmity in that 
award or judgment, which shall be revealed as the result of 
the exercise of that power “ TO REVIEW” which the statute 
conferred upon that court, rather than because the appel- 


lant submitted these treaty contentions to the Court of 


Claims in the manner provided in the jurisdictional act. 
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©. Even iF THE SENATE, IN ITS AWARD AND JUDGMENT, DID 
‘‘MISAPPREHEND THE RIGHTS OF THE PARTIES,” AND 
DID, “IN THE EXERCISE OF ITS POWER UNDER THE 
TREATY OF 1855, ASSUME FUNCTIONS OF POLICY UNAU- 
THORIZED BY THE RuLE oF LAW WHICH WAS TO GOVERN 
Its ADJUDICATION, BY THE SUBMISSION UNDER THAT 
TREATY,” STILL THE ADJUDICATION AND DECISION OF 
THE SENATE, AND THE AWARD WHICH KESULTED FROM 
THAT ADJUDICATION AND DECISION, WAS NOT VOID, AND 
OUGHT NOT TO HAVE BEEN IGNORED AND Put OvrT OF 
CONSIDERATION, FOR THAT REASON, BY THE COURT OF 
CLAIMS, IN THE RENDITION OF ITS JUDGMENT HEREIN. 


The Court of Claims gives its reasons for refusing to 
recognize the award and judgment of the Senate as of any 
force or effect in this suit in the following language found 


‘in its opinion, to wit: 


At page 105 of the Record the court used the following 
language: 


The effect of the act of 1881 was to remove from the 
jurisdiction and consideration of this court, as toward the 
adjudication of the Senate, the technical law of estoppel, 
and yet to preserve within the jurisdiction, the decision of 
the Senate, to be considered by the court as it might de- 
termine. | 


At page 104 of the Record the court said: 


‘Hither party may put in evidence that adjudication, 
and if not controverted it may present the principles, as 
far as it goes, upon which our final decision will rest; but 
if controverted we shall consider whatever facts and argu- 
ments may be offered in relation thereto.” 

There is no claim upon the part of the Government that 
the Senate made a mistake in fact, on the theory which is 
assumed; nor is it pretended that any motive other than 
the highest consideration of justice actuated that distin- 
guished body in arriving at the conclusion it did, as shown 
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by the findings; but that the legal right of the parties were 
misapprehended by the action of the Senate, and that in 
the exercise of its power under the treaty of 1855 it as- 
sumed functions of policy unauthorized by the rule of law 
which was to govern its adjudication by the submission 
under that treaty. | 
a * - * * * « © 

No effort was made to attack the award upon any other 
ground than that it applied principles of political poticy 
rather than rules of judicial justice in the decision of the 
controversy as required by the nature and character of the 
submission. 


Again, at page 105 of the Record, the court used the fol- 
lowing language: 


In view of the language of the act of 1881, in defining 
the powers of this court with reference to the action of the 
Senate, the most that can be said in favor of the award is 
that it may be considered by the court subject to such ob- 
jections to it as may arise either from the fucts found by 
the court or the law of the case, and that such facts and law 
are not affected to the prejudice of the defendants by the 
award. | | 

It is insisted by counsel for the claimant that the decision 
of the Senate cannot be disregarded by the court unless 
‘it is proved to have been the offspring of fraud, corruption, 
or flagrant partiality;” and many authorities, both of cases 
and distinguished authors, are cited in support of that prop- 
osition. We have not found any of the facts cited in the 
position of counsel against the award of the Senate; and im 
the absence of the pe euliar provisions of the aet of Our jurisdic: 
tion we would yield thi most cord? il ass nt to thi OUI ines > of 


eand } 
the proposition asserted by COURSE 


The propositions asserted in this language are as follows: 
ist. That the provisions of the jurisdictional act destroyed 
and removed the adjudication and decision of the Senate, 
as well as the award and judgment which resulted from 


that adjudication and decision, from the consideration of 


the court on the trial of this cause. 
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2d. That the Senate, in its adjudication and decision of 


the questions submitted to it by article XI of the treaty of 
1855, committed an error in law. 


The first of these objections has already been sufticiently 
answered. ‘The sufficiency of the second objection will be 
here considered. 

If the Senate did “ misapprehend” “the rights of the par- 
ties,” that did not authorize that court to declare the award 
void nor permit the court to refuse to recognize its validity 
as the award and judgment of a special tribunal of exclusive 
jurisdiction. If the award or decision made by the Senate 
was within its jurisdiction, or was covered by the terms 
of the submission, or by the fair intendment of those terms, 
then no error of law, which the Senate may have committed 
in reaching its conclusion or its award and judgment on 
the matters submitted, would justify any reviewing tribunal 
in setting it aside either in a direct or collateral proceeding. 
This court has settled this question so thoroughly that it 
needs no discussion here. 

In the case of Burchell v. Marsh, 17 How., 344, this court, 
discussing this question, used the following language: 

Arbitrators are judges chosen by the parties to decide 
the matters submitted to them, finally and without appeal. 
As a mode of settling disputes, it should receive every en- 
couragement from courts of equity. If the award is within 
the submission, and contains the honest decision of the arbitra- 
tors, after full and fair hearing of the parties, a court of equity 


will not set it aside for error, either in law or fuct. A con-_ 
trary course would be a substitution of the judgment of 


the chancellor in place of the judges chosen by the par- 
ties, and would make an award the commencement, not 
the end, of litigation.. “Jn order,” says Lord Thurlow, 
(Knox v. Symmonds, 1 Ves. Jr., 369,) ‘‘to induce the court 
to interfere, there must be something more than an error of 
judgment, such as corruption in the arbitrator, or gross 
mistake, either apparent on the face of the award, or to be 
made out by evidence ; but in case of mistake, tt must be 
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made out, to the satisfaction of the arbitrator, and that if it 
had not happened, he should have made a different award.”’ 


In the case of The York and Cumberland R. R..Co. v. 
Myers, 18 How., 246, 258, the question arose as to whether 
au award made by an arbitrator, under an agreement to 
submit a case to arbitration which was pending in court, 
was valid and binding on the party against whom it was 
made. It was objected that the arbitrator had included in 
his award matters which were not included in the submis- 
sion. ‘The court held, however, that inasmuch as the mat- 
ters objected to were included in the declaration of the 
plaintiff filed in the case in the court where the suit was 
pending, they were, therefore, within the submission which 
had submitted the whole case to the decision of the arbi- 
trator. In passing upon this question the court said: 

We have extracted the averments in the declaration that 
were designed to charge the corporation with the non- 
performance of the covenants, for the payment for work 
done before the dismissal of the contractor, * * * It 
was the duty of the arbitrator to ascertain the truth of these 
charges. They were the precise subject of the reference. 
The arbitrator has explained with clearness in his testimony 
his conclusion on the subject of this stock, that the con- 
tractor had no title to the shares; that is, that he had not 
been paid by the appropriation of so much reserved stock 
tor his use. This conclusion of his is a final decision on 
the question, FOR THIS COURT CANNOT REVISE HIS MISTAKES, 
EITHER OF LAW OR OF FACT, IF SUCH HAD BEEN ESTABLISHED. 


In the case of Burchell v. Marsh, above cited, the court 
considered the significance to be given to the word “ mis- 
take,’ when used in reference to awards; and the following» 
significant admonition is given to all courts which should 
be required in the discharge of judicial functions to pass 
upon the validity of awards. This court upon that subject 


sald: 


Courts should be careful to avoid a wrong use of the 
word “ mistake,” and, by making it synonymous with mere 
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error of judgment, assume to themselves an arbitrary power 
over awards. The same result. would follow if the court 
should treat the arbitrators as guilty of corrupt partiality, 
merely because their award is not such an one as the chan- 
cellor would have given. We are all too prone, perhaps, 
to impute either weakness of intellect or corrupt motives 
to those who differ with us in opinion. 


In the case of Mickles v. Thayer et al., 96 Mass. 114, 
the agreement of submission provided that certain matters 
in dispute should be submitted to referees “to settle and 
determine,’ and the agreement of submission provided 
that “the award of such referees, or a major part of them,” 
when made, shall be final and conclusive between the par- 
ties. The referees were to determine all questions accord- 
ing to the rules of law and equity, the same as though the 
matter was to be tried in a court of law or equity. The 
court there held, as stated in the syllabus— 

That in the absence of fraud, corruption, or mistake 
apparent upon the face of the award, the decision of the ref- 
erees was final upon the questions of law, as well as the ques- 
tions of fact, involved in the case. 


The principal question in that case was whether the 
words of submission, which required the arbitrators ‘to. 
determine all questions according to the rules of law and 
equity, the same as though the matter was to be tried ma 
court of law or equity,’ should be construed as a limitation 
upon the power of the arbitrators, or only in general terms 
directory. 

It was contended there, that the decision of the referees 
as to what was “according to the rules of law and equity,” 
was subjeet to review by the tribunal to which the award 
was returned as well as by the appellate tribunal, and that 


such tribunals had the right to review the decision of the 
arbitrators for the purpose of determining whether the 
arbitrators had or had not determined the questions sub- 
mitted according to the rules of law and equity. The 


12] 


court, however, without dissent, held that it could not review 


the decision of the arbitrators, when honestly and fairly 
made within the submission, even if the arbitrators had 
erred in their decision, and had not in fact determined 
the questions submitted according to the 


Le 


rules of law and 
equity. 

To the same effect, and deciding substantially the same 
questions, are the following authorities: 


=) 


Fairchild v. Adams. 11 Cush... 594. 


Bigelow v. Newell, 10 Pick., 348. 


These authorities are sufficient to demonstrate the } prop- 
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ties,’ or did * assume functions of policy unau 


thorized by the 
rule ¢ yf law whieh was to govern us adjudic ition,’ the Court of 
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hold of no force or effect in these proceedings, the award 
and judgment made and rendered by the Senate under the 
treaty of 1855. ‘This conclusion is inevitable, if the prin- 
ciples of these authorities shall be applied to the language 
and reas oning of the Court of Claims Upon this question, 

The contention ot the appellant, on the contrary, is that, 
THE SENATE NEITHER MISAPPREHENDED THE RIGHTS OF THE 
PARTIES, NOR ‘‘ASSUMED FUNCTIONS OF POLITICAL POLICY 
UNAUTHORIZED BY THE RULE OF LAW WHICH WAS TO GOVERN 
[ITS ADJUDICATION BY THE SUBMISSION”? UNDER THE TREATY 
OF 18055. 

The rights of the appellant, under the award and judg- 
ment of the Senate, resulted from the stipulations of 
article XI of that treaty. That article recites that the Gov- 

ernment of the Ui hind: Sladens meakeibien wheeled to assent 


to the claim set up and so earnestly contended for by the 


Choctaws “as a rule of settlement;” that it justly appre- 
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ciates the sacrifices, faithful services, and general good 
conduct of the Choctaw people; that it desires that their 
RIGHTS and CLAIMS against the United States shall receive 
& JUST, FAIR, AND LIBERAL CONSIDERATION ; and, in order to 
secure this result— 


[t is therefore stipulated that the following questions be 
submitted for adjudication to the Senate of the United 
States: 

First. Whether the Choctaws are entitled to, OR SHALL 
BE ALLOWED, the proceeds of the sale of the lands ceded by 
them to the United States, by the treaty of September 
twenty-seventh, eighteen hundred and thirty, deducting 
therefrom the cost of their survey and sale and all just and 
proper expenditures and payments under the provisions of 
said treaty; and, if so, what price per acre shall be allowed 
to the Choctaws for the land remaining unsold, in order 
that A FINAL SETTLEMENT with them may be promptly 
effected; Or, | 

SECONDLY. Whether the Choctaws shall be allowed a 
gross 8um IN FURTHER AND FULL SATISFACTION of all their 
claims, national and individual, against the United States; 
and, if so, how much. | 


This treaty submitted for the consideration of the Senate 
three distinct questions. It is obvious that the decision 
of them by the Senate would have been a complete dis- 
charge of the duty which the treaty had imposed upon that 
body. 

Ist. The Senate might have decided that the appellant 
was “entitled to” the “net proceeds” of the lands ceded by 
it to the United States by the treaty of 1830. 


2d. it might have decided (as it did) that the appellant 
‘‘SHALL BE ALLOWED” such proceeds, upon equitable consid- 
erations, in order to fulfill that agreement of the treaty 
which stipulated that the RIGHTS AND CLAIMS of the appel- 
lant should receive ‘ A JUST, FAIR, AND LIBERAL CONSIDERA- 
TION.” 
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3d. It might have decided, under the authority conferred, 
that the appellant SHOULD BE ALLOWED A GROSS SUM, IN 
FURTHER AND FULL SATISFACTION OF ALL ITS CLAIMS AGAINST 
THE Unitep States, both national and individual, and it 
might hare fixed the amount of such Gross SUT The senate 
had the option to select either of these three modes of set- 
tlement, because each of them had the express sanction of 
the treaty. The treaty was the agreement, as well as the 
law, by which the powers and duties of this treaty tribunal 

this court of exclusive jurisdiction—were to be measured 
and determined. If, therefore, the treaty tribunal was 
justified by the language and purposes of the treaty, as 


well as by the objects of the arbitration, in making the 


decision which became its award and judgment in respect 


to the matters submitted to it, then that award cannot 
be overthrown, because it was beyond the terms of the 
submission, or was in excess of the power conferred upon 
the Senate. ‘The power of the Senate, so far as the extent 
and scope of its jurisdiction was concerned, was unlimited 
in respect to the means it should adopt in the determin- 
ation of either of the questions thus submitted for its de- 
cision. 

The functions of the Senate, as the tribunal provided by 
the treaty, were completely discharged, and the duty im- 
posed appropriately performed, whenever it answered by 
its judgment the questions submitted to it. In order to 
determine the validity of the award or decision of a special 
tribunal, such as that which was created by this treaty, 
we examine— 

1st. The. treaty which contains the terms in which the 


authority to adjudicate was conferred. 


2d. The action taken by the treaty tribunal upon the 


subject committed to its jurisdiction for adjudication. 


The provisions of the treaty, and the power conferred 


by its provisions, have already been examined. It is only 
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necessary to consider what was done by this treaty tribu- 
nal, in order to determine if its acts were authorized and 
its decision within the authority conferred by the submis- 
sion. The Senate, acting under the power conferred by 
the second question submitted FoR ADJUDICATION, decided 
that the appellant “BE ALLOWED” the proceeds of the sale 
of the lands ceded by the Choctaw Nation to the United 
States by the treaty of September 27, 1830; and, in order 
to express in apt words the result of its adjudication, the 
Senate adopted, and caused to be entered of record, a reso- 
lution in the words and figures following, to wit: 

vesolved, That the Choctaws be allowed the proceeds of 
the sale of such lands as have been sold by the United States 
on the 1st day of January last, deducting therefrom the costs 
of their survey and sale, and all proper expenditures and 
payments under said treaty, excluding the reservations 
allowed and secured, and estimating the scrip issued in lieu 
of reservations at the rate of $1.25 per acre; and, further, 
that they be also allowed twelve and a half cents per acre 
for the residue of said lands. 


This resolution left nothing uncertain or doubtful. It 
answered the question in the exact language in which it 
was propounded to the Senate. It “ aLLowED” the appel- 
lant the proceeds of the sales of the ceded lands which had 
been sold prior to the Ist of January, 1859. It directed 
the deduction of the costs of survey and sale and all just 
and proper expenditures and payments under the treaty of 
1830. It excluded the reservations which the Choctaws 
had been allowed and had secured under that treaty. It 
charged the appellant with the scrip which individual Choc- 
taws had received in lieu of reservations at the rate of one 
dollar and twenty-five cents per acre, although the find- 
ings of fact (No. XXX, Record, p. 85) show that said 
scrip issued in lieu of reservations did not exceed in value 
twenty-one and one-half cents per acre. It tixed the price 
which the United States should allow “for the lands re- 


maining unsold.” It is thus apparent that the adjudication 
and decision of the Senate was within the terms of the 
submission, and fully answered all the demands and re- 
quirements of the treaty. It left nothing undetermined, 
and its determination of all the questions submitted was 
full and complete. Such an award, made by such a tri- 
bunal, must be sustained and recognized by every other ju- 
dicial tribunal, unless it has inherent in it, or incident to 
it, such infirmity, either in law or fact, as will justify its 
impeachment. | 

The Court of Claims justifies the destruction of the 
award of the Senate because, in the exercise of the power 
“TO REVIEW de novo,” it assumes that the Senate erred in 
matters of law. In other words, that the rights of the 
parties were misapprehended by the Senate in allowing 
political considerations to have operation. 

Before examining the position as to considerations of 
political policy having been allowed to influence the award, 
it is obviously proper here to premise that even if that 
were so, (which it is not,) and so appeared by the record, 
yet that fact would give no shadow of right to the court 
to set aside the award for that reason. 

There is no evidence in the record, no finding of fact by 
the Court of Claims, which shows that the Senate was 
actuated or controlled in its decision by considerations of 
‘< nolitical policy,” unless it is to be found in the report made 
by the Senate Committee on. Indian Affairs previous to 
the making of the award by the Senate. ‘That report was 
submitted to the Senate on the 15th of February, 1859. 

It was the reasoning upon which, it may be assumed, 
the special tribunal reached its conclusions upon the ques- 
tions which it decided. It revealed the considerations by 
which the tribunal was influenced in its decision; it opens 
up and exposes to view the real motives by which the Sen- 
ate was actuated in its decision. If its decision was influ-. 


enced by considerations of political policy, we shall be very 
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apt to find that fact stated in that report. If, on the con- 


trary, the decision of the Senate was the result of a consid- 
eration of the legal as well as equitable rights of the par- 
ties, we shall be quite as likely to find that reason stated in 


this report. If the award and judgment of the Senate was 


os 


the result of obedience to, and in recognition of, the desire 
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of the United States to be “‘ JUST, FAIR, AND LIBERAL,” We 
shall also be instructed by this report as to the meaning 


' 


which the Senate puts upon those significant words. We 
therefore proceed to an examination of this report with 
some degree of solicitude, because the Court of Claims 
has said that the award and judgment of this treaty tribu- 
nal had its origin and vitality in the assumption by the 
Senate of ‘“ PUNCTIONS OF POLICY UNAUTHORIZED BY THE RULE 
OF LAW WHICH WAS TO GOVERN ITS ADJUDICATION BY THE 
SUBMISSION UNDER THAT TREATY.” 


THE REPORT OF THE SENATE COMMITTEE ON THE QUESTIONS 
SUBMITTED TO THE SENATE BY THE TREATY. 


This report takes up and considers in the order here 


stated the following questions: 


Ist.. The question as to whether the appellant ‘“Ias eNn- 
titled to’”’ the net proceeds of the sales of the lands ceded 


by it to the United States by the treaty of 18380. 


2d. Whether the appellant should be allowed a gross 
sum ‘*IN FURTHER AND FULL SATISFACTION ”’ of its claims, @ 
both national and individual, against the United States; 


aud if so, how much. 4 


The first question, after an elaborate discussion of the 


different legal propositions urged on behalf of the appel- 
lant, was decided as follows: 

But, upon the question whether the Choctaws are, upon 
the face of the treaty, entitled to the net proceeds of their 
lands, the committee still cannot find in the treaty itself 


sufficient warrant so to hold. ‘The argument and the facts 
satisfy them that it ought to have been so, but not that it is 
so. Such is not, in their opinion, the legal construction of 
the treaty, though the equity of such a construction cannot 
be altogether denied; and to go behind the treaty itself and 
to seek for its true interpretation, contrary to its letter and 
legal effect, in the declarations of the commissioners, not 
inserted in the instrument itself, would be to establish 
what would certainly prove to be a very mischievous and 
dangerous precedent, and unsettle many treaties. 

It is, therefore, the opinion of the committee that the 


judgement of the Senate on the first branch of the first ques- 
e = 


tion should be that the Choctaws are not entitled in law 
and in strict right to the net proceeds of the lands ceded 
by the treaty of 1830. 


This construction of the provisions of the treaty of 1830, 
so far as its terms secured to the appellant the right to the 
proceeds of the sales of the ceded lands, was concurred in 
by the Court of Claims in the following language: 

In-the exercise of the most liberal rules of construction 
and interpretation, we can find no authority in any article 
of the treaty of 1830 for giving to the claimants the net 
proceeds of the land ceded to the anes States by that 
treaty; and while such a right, in all fairness, might have 
been provided for, we can recognize sak those actually 
secured by the provisions of the treaty. 

Record, p. 109. 


The report of the Senate Committee next considered the 


second question submitted for decision, and in entering 


upon the discussion of that question the Senate Committee 
used the following language: 


Passing now to the second question—whether the Choc- 
taws shall be allowed a gross sum, and if so, how much— 
we find on examination that the most considerable among 
the items presented by the Choctaws as properly constitut- 
ing such gross sum have their origin in the fourteenth 
article of the treaty of 1830 
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y | The Seuate report then proceeds to consider the character 
und extent of the fourteenth-article claims as they existed 
under the treaty of 1830, and the subsequent acts of the 
United States done in fulfillment of the stipulations and 

covenants of that article. It is conceded in the report of 

the Senate Committee, as it is conceded by the Court of 

Claims, that under the provisions of that article of the 


+ 


treaty every Choctaw who was the head of a tamily at the 


date of the treaty had an absolute right to select for him- 

- —-- is - ti] i 
self ‘and family a resery Tallon, aS Proviaed in said article, and 
to be protected in his right to such reservation by the | 
United States. It discusses the rights of these claimants 
os ae » . . . i te t oe +1, . sf > " +") | ’ 
from a strictly legal stand-point, as the report clearly 
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SDOWS. It stated the tacts substantially as the Court of 
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Claims has stated them in its 2d, 3d, 5th, 6th, 7th, 8th, 9th, 
1 | ] D+] 1 9¢1, 1441 Tee] OOA+h “ 1 DY Tlot 
10th, llth, 12th, 18th, 14th, loth, loth, ZUth, and Zist 
4° : 1 ‘ re ? at ry , tn . cn 4 q . . tf va' Qo? sé L-7 . 4 ) 
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behalf of the Senate, conceded the following as being rights 
secured to the Choctaws by article ALY of the treaty of 
L830: 


Ist. ‘That every head of a family in the tribe had the ab- 

solute nigh t to remain and become a citizen of the United 

States, and retain for himself or herself. and for each of 

his or her children, a very large share, in the aggregate, of 

the common lands, “ by signifying his intention ” to re- 

main and become a citizen “to the agent within six 

months from the ratification of the treaty.” There was no 

other condition precedent; and if the persons so remaining 

resided on their lands, intending to become citizens of 

the States, for five years after such ratification, then they 

were to receive grants in fee-simple. a 
The fourteenth article aflirmed the right of every Choc- 

taw head of a family in the tribe to remain and become a 

citizen of the United States. ‘They had but * to signify 

their intention ’’ to do so to t he agent within six months 

The mode ot such notification was not prescribed ; taal 

no special, technical form of giving it was required. When 

it was given, each such head ofa family became entitled to 
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a reservation of 640 acres of land for himself, 320 for 
each unmarried child over ten years of age, and 160 for 
each under ten living with him or her. 

Every one that so remained, though in law and fact a 
joint owner of all the lands east and west of the Missis- 
sippi, lost thereby all interest in the lands west, unless he 
or she afterwards removed west, and received no part 
whatever of the price of the unreserved lands east; and 
even if he or she afterwards removed, no part of the 
national annuities. If one so remaining got no reservation, 
he got nothing at all for his interest in the lands. 

Such being the case, as every one had the right to remain, 
and as those remaining received no compensation for their 
interest in the lands, if by any means they failed in secur- 
ing reservations, it followed that the United States could 
not attempt to force them to remove, so as to confiscate to 
their own use the reservations by such removal forfeited; they 
could not interpose any difficulties in the way of their 
notifying their intention to remain, nor prescribe any 
onerous mode of doing so, nor require any particular for- 
mality unlikely to be easily complied with; and most cer- 
tainly could not endeavor, by any law or Executive regu- 
lation, to add to or alter those provisions of the treaty 
made for their benefit. | 

For it must be admitted, as the Choctaws urge, that as 
the United States, having by the treaty taken the possible 
chance that a// might remain and claim reservations, were 
to be protited by the value of every reservation of which 
the Choctaws could be deprived, they could not use any 
unfair means, as by imposing unauthorized conditions, or 
even by failing to protect the reservees against violence 
on the part of individuals, and over-zeal on the part of 
agents of the Government to effect their removal, and the 
consequent loss of their reservations, any more than they 
could be astute in discovering devices by which to avoid 
securing reservations to: those who did really remain. 

If all the Choctaws had taken reservations and remained, 
there would have been no expenditures for removal, sub- 
sistence, annuities, &c.; and the quantity of land included 
in all the reservations would have been, from all that can 
be learned of the number of the Choctaws at the time, 
about 7,250,000 acres. Their lands were in all but 

17 
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7,796,000 acres; thus leaving, for the interest of those 
who had previously removed, ‘only about 546,000 acres. 

It being presumable, however, that many would remove, 
the nineteenth article made provision for remunerating 
them for or securing to them the value of their i1mprove- 
ments, by agreeing to give 1,600 heads of families, if neces- 
sary, and so many should remove, reservations amounting 
In the ageregate to 458,400 acres, to include their improve- 
ments, which they might sell, or the Government would 
pay them therefor, when they reached their new homes, at 
the price of fifty cents per acre. 

There can be no doubt that, when the treaty was ratified, 
a large portion, probably more than half, certainly more 
than a third, of the tribe intended to remain. The agents 
of the Government, however, deemed it their duty to dis- 
courage that intention, and effect, if possible, the removal 
of the whole. It appears that in one locality some five or 
six thousand persons intended to form a sort of colony, but 
that the plan was abandoned in consequence of the threats 
of the Government officers and emigrating agents, who 
caused nearly every family embraced in the scheme to 
emigrate “ through fear of personal hous ” Not more 
than fifteen or twenty of these persons remained long 
enough to receive grants in fee-simple. 

It appears, however, that a very large number of others 
did remain a sufficient length of time. In 1844 the Gov- 
ernment agent, Governor McRae, of Mississippi, reported 
that 7,000 Choctaws were still in the ceded country. Out 
of nearly 1,600 families embraced in this number, only 
sixty-nine were reported by the Government agent as 
entitled to land, Ultimately seventy-four more families 
succeeded in securing reservations, The others, constitut- 
ing more than nine-tenths of those who remained, tailed 


to obtain any land at all. They made repeated applica- 


tions for relief. In 1836 their claims were carefully in- 
vestigated by a committee of the House of Representatives, 
The report of the chairman, the Hon. John Bell, clearly 
explains the whole subject. The difficulty arose in part 
hens the violent means used to coerce emigration, but 
chiefly from the refusal of the agent to permit the Indians 
to signify their intention to remain. ‘The treaty was rati- 
fied on the 24th of February, 1831, and no instructions 
were sent to the agent to receive the Indians’ notices of 
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Intention to remain until May; and he then refused to 
receive nearly all of them—two hundred at one time. Their 
rights were consequently not recognized at the land offices, 
and their lands were sold by the Government. An act 
providing for a commission to examine their claims was 
passed on the 8d of March, 1887, but expired by its own 
limitation before the commissioners had investigated one- 
fourth of the claims presented. Another act for the same 
purpose was passed in August, 1842. Under the authority 
given by these two acts, and others of a supplementary 
character, the claims of over 1,500 families were adjudi- 
cated. Only 148 secured their proper locations; 1,150 
others were ascertained to be entitled, as having in all 
respects and in due time complied with the treaty requisites; 
but, in the meanwhile, their improvements having been 
disposed of, Congress directed scrip to be issued, authoriz- 
ing them to enter other lands in exchange for the tracts 
reserved by the treaty. 

The nature of this serip, the mode of its ISsUe, and the facts 
connected with its delivery, all have a material bearing on the 
principal item constituting the gross sum claimed by the Choctaws. 

The third section of the act of 23d of August, 1842, pro- 
vides that where it is made to appear clearly that. the 
claimant is entitled to a reservation under the fourteenth 
article of the treaty of 1830, a patent shall be issued for the 
land, unless it has been previously disposed of by the United 
States; in which case an equal quantity shall be allowed 
elsewhere out of any public land “subject to entry at pri- 
vate sale,” in Mississippi, Louisiana, Alabama, or Arkansas, 
‘‘and certificates to that effect shall be delivered under the 
direction of the Secretary of War, through such agent.as 
he may select, not more than one-half of which shall be 
delivered to said Indian until after his removal to the 
Choctaw territory west of the Mississippi.” 

Nothing is said about a removal west in connection with 
the delivery of the other half of the certificates, and no 
allusion is made‘at all to the removal of those Choctaws 
who secured the locations reserved for them by the treaty. 

The Secretary of War, however, made the emigration of the 
claimants a condition precedent to the delivery of any part of 
the certificates. At first he simply required evidence that the 


Indian was about to start. Afterwards he prohibited the de- 
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livery until after the arrival of the claimant in the Choctaw 
country west. 

Certificates for 700,080 acres were delivered to the claim- 
ants, for which it is alleged that they realized but $118,400, 
an average of less than 17 cents an acre, instead of $875,100, 
the par value at $1.25. 

The other half, which by the act of 1842 was not to be 
delivered until ‘after the removal of the Indians west, was 
not delivered at all. On the 8d of March, 1845, Congress 
directed that it should not be issued, but should carry an 
interest of five per cent., regarding the land as principal 
at $1.25 per acre. The amount thus funded was after- 
wards paid over to the claimants in bulk, under an act- 
passed July 21, 1852. 

The Choctaws, in their various communications, com- 
plain of having been treated with great injustice in this 
matter. 

They allege that the treaty secured, and could not have 
been made without securing, to those who remained in the 
ceded territory the right, not merely to stay, but to stay in 
their own homes, to cultivate their own fields, to do as they 
pleased with their own property, and to become citizens of 
the United States; that the treaty stipulation for this pur- 
pose was deliberately nullified by the Government agents ; 
that their reservations were not recognized at the land offi- 
ces; that they were deprived of their lands and driven out 
of their houses; that more than ten years elapsed before 
they received any indemnity whatever; that when it did 
come it was in the shape of land scrip, nowhere equal in 
value to the minimum price of public land, and which they 
were not allowed to touch until they first agreed to go where 
it could not be located, their own property being used as 
purchase-money to buy, not merely their right to remove, 
but also their consent to go where it would be worthless. 
Even it the serip had been equal to $1.25 per acre, it was 
still far short of what they ought to have received, for, to 
say nothing of the much higher value of land in 18386, when 
their titles ought, by the terms of the treaty, to have matured, 
or of the actual loss sustained by reason of dispossession, 
which in their case was the loss of food and shelter, they con- 
tend that, inasmuch as the lands of which they were deprived 
were sold by the United States, the proceeds belonged to the 
reservees, and that the Government ought, at the very least, 
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and in strict justice, to account for them by making up the 
difference between what the claimants actually realized and 
the amount actually paid into the Treasury for their lands, 
with interest up to the date of payment, and that even then 
they would have received far less than what was right and 


just, since it was their right under the treaty to remain in 


possession of their farms and improvements until their title 
ripened, in five years, into a fee-simple, and then to sell or 
not, as they pleased, at their leisure, their farms for a full 
and fair and adequate consideration. But the Government, 
they urge, and with great reason, habitually sold the lands 
for the minimum price of $1.25 an acre, when much of them 
was worth from five to ten, fifteen, and twenty dollars, and 
they could have sold for those prices if they had been allowed 
to remain and been adequately protected. It must be ad- 
mitted as self-evident that to value all such farms and plan- 
tations at $1.25 an acre was. giving po adequate compensa- 
tion to the owners, and it is known that reservees who 
were so fortunate as to be protected in possession did after- 
wards sell their lands for many times the minimum price. 

Another class of demands under the fourteenth article con- 
sists of the claims of two hundred and ninety-two families 
who remained in the ceded territory, but have not as yet 
secured either land or scrip. Thirty-eight of these claims, 
from some cause not stated, have not been adjudicated, 
although regularly examined. Of the two hundred and 
fifty-four adjudicated cases, one hundred and ninety-one 
had been rejected on the ground that the claimants did not 
reside on their improvements the full term of five years 
contemplated by the treaty; thirty-one were rejected be- 
cause the claims were not represented by the “head of a 
family; thirteen because the proof was not sufficient that 
the parties signified their intention to remain; five cases 
depended upon the testimony of witnesses subsequently 
impeached, and fourteen were rejected for various miscel- 
laneous causes. 

‘To these various objections the Choctaws reply, in gen- 
eral terms, that the grounds for rejecting most of these 
cases are found in the peculiar provisions of the acts of 
Congress under which they were adjudicated, and not in. 
the treaty itself, which is the paramount law; that the 
treaty evidently meant to provide for all who remained 
in the ceded territory; that the only question to be settled 
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in any of these cases is, Did the applicants intend to re- 
main? And that in nearly every instance unanswerable 
proof of such intention is found in the fact that they did 
remain fifteen years after the treaty. - 

The act of 3d March, 1837, required claimants to show 
that they had complied or offered to comply with the 
requisites of the fourteenth article, in order to be entitled 
to a reservation. 

That of 22d February, 1838, cut off all claims of any 
persons who had removed west of the Mississippi river. 

That of 22d June, 1838, directed sufficient lands to be 
reserved from sale to satisfy. all reservations of Choctaws 
whose lands had been sold by the United States through 
the neglect or default of any Government officer. but on 
the Ist of June, 1840, lands covered by pre-emption claims 
were excepted out of this enactment. 

And on the 4th of September, 1841, the act of 22d 
June, 1838, was repealed altogether. 

The act of August 23, 1842, providing for the ascertain- 
ment of such Choctaws as had complied with the requisites 
of the fourteenth article, defined those requisites to be: 

l. That the Indian signified to the agent, within six 
months after the ratification of the treaty, his intention to 
remain and become a citizen. 

2. ‘That at the date of the treaty he “had and owned” 
an improvement, on which he resided for five years from 
the ratification of the treaty, unless it were shown that the 
land was sold by the United States during these five years, 
and the claimant dispossessed by means of such sale. 

3. ‘hat he had received no land under any other article 
of the treaty. 

4, ‘That he had not emigrated, but continued to live in 
the ceded territory. | 

White men having Indian families were to be allowed 
no reservation, though members of the Nation by adoption. - ~ 
And no claim was to be regarded that had been sold or 
assigned within the five years. 

It is evident that the exclusion, in February, 1838, of all 
who had then emigrated, reiterated by the act of 1842, was ) wei 
in violation of the rights of the Indians under the treaty, be- 
cause those who remained until the 24th day of February, 
1836, five years after the treaty was ratified, were then en- 
titled to an estate in fee, and could then, at least, sell and dis- 
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pose of the lands SO held. and at ANY tame after yemove to 
the west. temoval after this period could not work a for- 
feiture; nor when the agents of the Government had used 
every appliance of persuasion, intimidation, and force lo 
induce or compel the reservees to remove, could the removal 
so procured, in justice, deprive the Indian of his title to his 
land. | 
The act of 1842 went far beyond the treaty in requiring 
the party to have had and owned an improvement. ‘This 
the treaty did not require; and so it was very properly de- 
cided by Mr. Attorney-General Grundy. 
lt went beyond it in requiring him to have resided con- 
tinuously on the same improvement for five years, because | 
the treaty did not confine the Indian, in the selection of his 
reservation, to the land on which he resided or had an im- 
provement, but only gave him the privilege of selecting 
that if he preferred it. _ It was a provision in his favor. 
Nor can it be contended that it was not going beyond the 
treaty to give him no land in the country ceded, where he 
> could not, in consequence of the sale of the land, have that 
which included his own improvement, but to give him scrip 
only, and require him to remove west of the Mississippi 
- before he should receive more than one-half of it, since his 
right was two-fold, and each part of it of value, to have 
the quantity of land stipulated in the country which was 
his home, and to remain there and be a citizen of the 
United States: and this provision compelled him, in order 
to obtain an inadequate commutation for the former right, 
to surrender the latter, equally as valuable, and equally a 
part of the consideration agreed to be given for the lands 
of the tribe. 
White men with Indian wives were “¢ Choctaw heads of 
families” upon any equitable construction of the treaty, 
because otherwise their wives and children, undeniably 
Choctaws, received nothing. 

And the treaty had in no ease forbidden alienations of 
claims to reservations within the five years. 

In aid of these provisions of law, none of the scrip was 
delivered until after the emigration commenced in 1840. 
In March of that year Congress directed that the half whose 
delivery was postponed until after removal should not be 
issued at all. In autumn of the same year the War De- 
partment ordered that none should be delivered until the 
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Indian had actually started, or was about to start, west; and 
in the spring of 1846 it was ordered that none should be 
delivered until the Indian had arrived west. 


Here is a discussion of the legal rights of the appellant 
under the fourteenth article of the treaty of 1830, as well 
as a clear and comprehensive statement of the obligations - 
of the United States under that article. It is nowhere 
intimated that it was good policy to concede to the Choc- 
taws their right to their lands in fee-simple on the 24th of 
February, 1886, provided they had complied, or offered to 
comply, eens all the requirements of that article. The right 
to a reservation in fee-simple, upon performance of the con- 
ditions, was acccorded as a matter of legal right under the 
law of contracts, and not a concession dictated by consid- 
erations of policy. The case considered was one of violated 
contract obligation, and not that which discussed the polit- 
ical question involved in the.expulsion of the Choctaws 
from the State of Mississippi. 

‘The other claims of the Choctaws are also considered in 
this report in the light of legal obligation, and not in any 
sense upon the theory that any “ policy,” political or other- 
wise, required any concession to this oppressed and de- 
pendent people 


2d. The claims of those persons who were entitled to 
reservations under the nineteenth article are next considered 
in this report of the Senate Committee; and an examination 
of that part of the report devoted to a discussion of these 
claims will fail to reveal any considerations of “ nolicy” as 
furnishing a reason for their favorable consideration. Dis- 
cussing these claims, the report continued as follows: 


The nineteenth article of the treaty of 1830 secures spe- 
cific reservations to certain individuals by lame, and to 
five classes of other reservees a quantity of land dependent 
upon the size of their fields. Thus— 
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Acres. 

To the Ist class, not to exceed 40 persons, having 

BP BOON i CRTIYWREIOG i. iis vsécicvcakckecdeeiencaes, 640 
To the 2d class, not to exceed 460 persons, having 

oO 50 acres In CUltlVatlONn..... ccccccccece 480 

‘T’o the 3d class, not to exceed 400 persons, having 

from 20 to 30 acres In cultivation.. .....cce. cece 320 
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l‘o the 5th class, not to exceed 500 persons, having 


trom 2 to 12 aeres: in cultivation... SU 
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The aggregate liability in the five classes being... 458,400 
| n additional! hability tor YO ec p- 
tains, of..... des cwhwons 6 bb ateweeee backs doudadtebaseecens 28,800 


Making an aggregate liability of................06... 487,200 
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his deficit arose from the fact that the Choctaw fields 
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but which have never been located, making an aggregate 
of 861,440 acres, for which they claim, at $1.25 per acre, 
$451,800. 

The Court of Claims found these reservations to be worth 
one dollar and eighty-five cents per acre in 1830 and 1531, 
(Finding XXTX,) which would make the amount of claims 
that ought to have been allowed under that article, as the 
claim was then asserted, aggregate $668,664. 


3d. The report next considers the claims under article 
X VI, for self-emigration and subsistence, as follows: 

Another item in the Choctaw demand is for claims under 
the sixteenth article of the treaty of 1830, for compensation 
to those who emigrated at their own expense and have 
never received any allowance for transportation or subsist- 
ence—¥60 persons at $45 each, $43,200. . 

‘To those claims, when heretofore presented, the Indian 
Department has replied that, inasmuch as the Government, 
by the terms of the treaty, was under no obligation to 
remove any Choctaws after the year 1838, no such claim 
could be considered, although mauy thousands of dollars 
were appropriated and expended for the purpose of remov- 
ing refugee Choctaws from Mississippi between 1844 and 
1853. 


The Court of Claims allowed for the claims under this 
article the sum of $51,993, and it is not to be supposed 


that the allowance was made npon considerations of 
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“‘nolicy” rather than in recognition of a legal right. 


4th. The report then considers the claim for loss of cat- 


tle which the United States neglected to appraise and pay 


for, as required by the sixteenth article: 


It is also alleged that at the time of emigrating the 
Choctaws were compelled to leave behind, and entirely 
lose, 4,899 head of cattle, valued at $30,835. 

No evidence is adduced to show that this loss was in any- 
wise owing to the neglect or bad management of the Govy- 


< 


139 


ernment officers, though from. the facts stated by the 
Choctaw delegates, as to the course pursued by those offi- 
cers, there cannot be much doubt that the stipulation of 
the treaty, that the cattle of the Choctaws.should be valued 
and paid for, was.not duly carried out. 


th. The report next considers the: claim for horses and 
hogs lost in consequence of the enforced and hurried re- 
moval of the Choctaws from Mississippi upon the demand 
of the United States, as follows: 

The Choctaws also represent that they lost in conse- 


quence of this emigration— 


? 796 head of horses, valued at......... paper ae $95,974 O00 
10,981 head of hogs, valued at........... Kaausains . 99,097 50 


$129,671 50 


‘These latter items could not, under anv circumstances, 
be considered under the head of ‘‘ eattle,”’ within the mean- 
ing of the sixteenth article of the treaty. Itis not shown by 
testimony that they were lost through any fault of the 
Government, nor is there any evidence to support the 
allegations in regard to horses, hogs, or cattle, beyond the 
fact that they are contained in rolls prepared by commis- 
sioners appointed under the authority of the Choctaw Gov- 
ernment, and that it may naturally be presumed that, upon 
a forced removal, much property of this kind would neces- 
sarily be lost, left, or sold at a great sacrifice. 


6th. The report also considers the claims for arrears of 
annuities; for the interests of those Choctaws who emigrated 
west prior to the date of the treaty of 1880; for the deficit 
in the amount of bonds purchased with the money received 
from the Chickasaws; and for the interest due on the scrip 
funded under the provisions of the act of March 3d, 1845, 


as follows: 


Another item of $36,682.49 is based upon a report of the 
Second Auditor, showing that amount to be due under 
treaties prior to 1880, being for arrearages of annuities, pay- 
able during the pleasure of the President, and stopped by 
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the Commissioner of Indian Affairs without the direction 
of the President, which the Choctaws contend was essen- 
tial. 

The sum of $356,792 is claimed for Choctaws who emi- 
grated prior to 1830, as their separate share of the benefits 
secured to the tribe under the treaty made in that year, 


on the ground that their rights are precisely analogous to 


those of the Cherokees aud Creeks, who were similarly sit- 
uated, and whose claims have been recognized by the Gov- 
ernment. The estimate of the amount due them is based 
upon the assumption that the western Choctaws constituted 
one-thirteenth of the entire tribe, rating the eastern Choctaws 
at 24,000 and the western at 2,000. The latter estimate is 
probably too large, although General Jackson stated, in 
1820, that one-third of the whole tribe had removed west; 
but, on the other hand, Mr. McClellan, agent for the west- 
ern Choctaws, represented their number in 1828-’29 at 
about one thousand. Whatever the number then west, it 


is entirely clear that, as those east were joint owners with 


them of the lands west, so they were joint owners with 
those east of the lands east, and entitled, equally with them, 
either to reservations or to a commutation in money, as 
was expressly decided by the Senate in the parallel case 
of the Cherokees, and was also decided by the treaty with 
the Creeks. 

A claim is presented for $166,666.66, growing out of a 
convention between the Choctaws and Chickasaws, ratified 
March 24, 1837, which provides that the Choctaws shall be 


paid $500,000, “to be invested in some safe and secure 


stocks under the direction of the Government.” This stip- 
ulation was in part fulfilled by the transfer, on the 11th 
February, 1841, of five hundred Alabama bonds, of $1,000 
each; whereas the sum of $500,000 in money was, at that 
time, as appears from a report of the Commissioner of In- 
dian Affairs, dated October 28, 1840, equal to, and would 
have purchased, $750,000 in bonds. The Choctuws ask for 
the difference between the market value of the bonds they 
received and the money that was promised them. They 
were certainly entitled to have such amount of the bonds 
in question as $500,000 in money would purchase, for that 
was expressly the agreement. 

The act of March 8, 1845, provided that one-half of the 
scrip, deliverable on the Indiaus’ arrival west, should not 
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be delivered to — but, instead thereof, the amount of 
the same should “carry an interest of five per cent., 
which the United States thereby agreed to pay “ annuz ally 
to the reservees, under the treaty of 1830, respectively, or 
to their heirs and legal representatives forever. "3 

‘The Indian Office decided that this interest did not com- 
mence to run until after the arrival of each Indian west. 
The amount of interest paid under this decision was less, by 
the sum of $150,989.70, than it would have been if com- 
ne d from the date of the act of 1845. The Choctaws 

laim that it ought to have been so computed, and it seems 
to the committee that, as the act provides that the sum 
“shall carry an interest of five per cent.,” without any 
further definition of the time when such interest should 
commence, it ought, by the ordinary rules of law and con- 
struction, to have been held to commence from the date 
of the act: especially as the postponement of the payment 
of the Scrip until after the removal west was itself in con- 
travention of the rights of the parties under. the treaty. 
In equity it would run from the 24th of February, 1836, 
when, according to the treaty, the rights of the claimants 
to fee-sumple titles became complete. 


This eoneludes the statement, which is made in the 
report of the Senate Committee, of the several claims as- 
serted by the Choctaws. ‘The report then discusses the 
best means of ascertaining the amount of indemnity which 
should be provided for a satisfaction of these losses, as 


follows: 


[It is evident, from these facts, that the Choctaws are 


justly and equitably entitled to receive of the United 


States a large sum, in gross, for non-performance of the 
stipulations of the treaty ot 1830. 

The next question is how much that sum should be. 
‘The precise sum, it may at once be said, it is now impossi- 


ble to ascertain. 

If we take, first, the claim for additional allowance to 
those who, ailing to secure their reservations, received 
scrip in lieu thereof, we find that of the 1,585 families 
shown by the official records to have remained, 1,150, 
admitted to have done all that was required to entitle them 
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to reservations, received none of their own lands, but serip 
and money, after long delay, in lieu thereof. Their lands 
were sold for the sum of $1,750,000, and that sum, there- 
fore, was received by the Treasury. | 

Under the laws enacted subsequent to the treaty it was 
impossible for an Indian to have his reservation allowed, 
unless he was clearly entitled, and had been wholly free 
from default or negligence. These 1,150 families lost their 
reservations, their homes, farms, and improvements alto- 
gether, and exclusively in consequence of the acts of omis- 
sion or commission of the officers of the United States. 
They were, therefore, entitled, in justice, to a full and com- 
plete indemnity, Their lands, partly improved, and nat- 
urally selected by them for their superior advantages of 
soil and situation, were worth, probably, much more than 
$1.25 per acre; perhaps, on an average, not less than five 
dollars, and much of it still more. 

Evidently to affix an arbitrary, uniform price, and that 
the minimum price of public lands, on the lands and home- 
steads thus lost to the parties, and to compel them to take 
that minimum price or nothing, was no indemnity, even if 
the amount had been presently paid them in money. It 
certainly did not proceed upon the principle of ascertaining 
the true and real amount of their loss, and paying them 
that. If it was in any exceptional case really an indemnity, 
that result was of course accidental. That the United States 
chose to sell their lands for much less than their value, as it 
in no way lessened their loss, so it in no way set a limit to 
their right to indemnity. | 

For example: In one case the claimant “had a house and 
field in Patickfah, where he resided until four years after 
the treaty, when a white man (Waters) drove him off.” 
His land was sold August 25, 1835. His claim was allowed 
in 1846 by the late Governor Marcy, who was then Secretary 
of War, and scrip was issued to him. It does not appear. 
what he received tor the scrip; but, admitting that he real- 
ized $1.25 in money for every acre, it was still no sufficient 
indemnity. What he was entitled to was the undisturbed 
possession of his land, and the right to sell it to whom, when, 
and at such price as he pleased. To turn him out of doors 
by selling it as public land in 1835, to retain the proceeds 
of sale for eleven years, and then pay them over to him 
without any allowance for the delay or the use of the money, 
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or for the value of his improvements, or that of the land 
over and above the sum for which it sold, was very far from 
doing complete justice. 

by this mode of. compensation, all claim was excluded | 
for the value of the improvements of the parties, their clear- 
ings, buildings, orchards, and the like. Not a dollar was 
allowed for that; but only the minimum price of unimproved 
public lands. And no attempt was made to > ascertain the 
true value of the lands themselves. Of course, it would at 
this remote day be utterly impracticable to ascertain the 
actual and real value of the improvements or lands which 
were the actual loss of the parties; and as to interest, the 
very magnitude of the item, exceeding, as it would in the 
age ‘egate, a million of dollars, would be likely to prove 
an insuperable bar to its allowance. If the lands and im- 
provements of the reservees were worth, on an average, 
five dollars an acre, the difference between their value and 
their price at $1.25 an acre was over five millions of 
dollars. 

Similar difficulties occur in considering the losses in the 
sale of —— In strict justice, it should be remembered 
that this scrip was made to serve a double purpose: It was 
used In pseiaies nsation forland claims,and also as an induce 
ment to emigrate tothe Ludian Territory west,where rmiost ot 
it was delivered where it could not be located, und where, 
consequently, it was comparatively worthless. The Indian 
had either to sell it ata point remote trom any market, or 
keep it as B8O much waste-paper, Thus the service the 
scrip Was required to perform as ah alc tO emigration less- 
ened its iene to the claimant. How far this cause operated 
in reducing the price oe the ticle market value, what 
that market value was, or how much the great body of the 
claimants really lost, are pots Ww hich cannot now be de- 
termined. ‘here is no doubt that the loss fairly charge- 

. able to the Government is considerable, but 11 Sian be 


impossible to fix the amount correctly. 

‘The claims heretofore rejected for reservations under the 
same article of the treaty may perhaps be more easily dis- 
posed of. The objections to most of them arise from a pro- 
vision in the act of 1842 requiring the claimant to show 
that he lived on his improvement the full term of five 
years after the treaty, ane yee actually dispossessed 1n con- 
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sequence ol the sale of his land betore the close of the five 
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years. In a large majority of these cases the alleged cause 
of rejection is that the improvements were voluntarily 
abandoned. ‘There is ample proof, however, to show that 
most of the cases of “ voluntary abandonment” were In a 
great degree, if not entirely, owing to the emigrating 
agents of the Government. A joint resolution was passed 
by the Senate in 1852 for the relief of the parties in such 
cases, but was so essentially modified in the House of Rep- 
resentatives as to destroy its intended effect. See 

The practical operation of the provision in question, 1n 
eases where the abandonment was not voluntary, is shown 
by comparing the case referred to as allowed in 1846 by 
Governor Marcy, with another of precisely the same char- 
acter, adjudicated at the same time,and rejected. | 

The two parties lived on adjoining sections. ‘They were 
both heads of families, and had both signified to the agent 
their intention to remain. Both were dispossessed at the 
same time and by the same person, the only difference 
being that the dispossessor entered the one tract at the land 
office and did not enter the other. Consequently the for- 
mer case fell within the act of 1842; the latter did not. 

It is manifest that if either of these parties were entitled 
under the treaty, they both were. | 

It would, probably, not be difficult to ascertain which of 
the rejected claims ought to be allowed and which ought 
not. But if any of these claims are admitted, the question 
arises, What is the proper measure of relief? The claim- 
ants are nearly all in the Indian country west. Their lands 
have long since been sold, and cannot be given back. To 
award scrip in the face of past experience would be absurd. 
If money is to be paid, how much ? 

Similar difficulties would be met with in attempting to 
fix the proper amount of indemnity under the other claims, 

It is obvious that the operation of the nineteenth article 
was, contrary to the intention of both parties to the treaty, 
very unequal and unjust. One party who emigrated was 
as much entitled to have the benetit of, and pay for, his 
improvements as another. In regard to that, it was pecu- 
liarly the case that equality alone could be equity. Iu con- 
sequence of a mutual error, the larger number received 
nothing for their improvements, and the United States 
profited by the error to a corresponding extent. They had 
devoted 458,400 acres of land tothe use of compensating for 
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on the ground that the letter of the treaty entitles them to 
it, but that it is the only course by which justice can now 
be done them. 

And while, on the one hand, to award to the tribe the 
net proceeds of their lands, would surely be no more than 
just to them, because, practically no regard is paid to actual 
value by the United States in the sales of public lands; 
and undeniably the real market value of these lands, which 
the Indians might have realized, if protected in their pos- 
session, was far greater than the price for which they actu- 
ally sold; on the other hand, the United States would 
neither have lost, paid, nor expended anything, whatever, 
but would only have refunded to the Choctaws the surplus 
remaining on hand of the proceeds of their own lands, after 
having repaid themselves every dollar expended for the 
benefit of the Choctaws; and that after having had the use 
of this surplus for many years without interest, and when, 
according to the estimates of the General Land Office, 7 
would really amount to little more than half of what might 
be recovered in a court of equity, uf the case were one between 
individuals, as will appear by the comparative statement 
hereto appended. 3 

‘The committee accordingly report the following resolu- 
tions, and recommend that they be adopted and made the 
award and judgment of the Senate upon the questions submitted 
by the treaty of 1855. 


The only consideration of “policy” which this report 
reveals is that which suggests that the “allowance”? to the 
Choctaws of the “net proceeds” of the lands ceded by the 
treaty of 1830 ewould be the least valuable and provide the 


3 


most inadequate indemnity to the Choctaws. It was “quite 
impossible’ to ascertain how much the Choctaws would be 
entitled. to receive on a just and fair settlement for the 
damage and loss sustained by them; and so the Senate 


decided, not upon considerations of policy, but as the most 
“practicable” of all the means of indemnity provided by 
the treaty, to allow the proceeds of the sales of the ceded 
lands. It was the only course by which even an inadequate 
measure of justice could at that time be secured to the 
Choctaws. It fell far short of what they could have re- 
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covered in a court of equity, but it was the best that could 
be done under the authority of the treaty. It was less than 
the Senate would have allowed if it had been a court of 
equity. The Senate examined the claims sufficiently to be 
convinced that if they were adjudged upon those legal and 
equitable principles which were applicable to their deter- 
mination, the Choctaws would recover a sum largely in 
excess of the proceeds of the sales of the ceded lands, after 
making the deductions which were required by the treaty 
of 1855. 

How, then, can it be said that the Senate, IN THE EXER- 
CISE OF ITS POWER UNDER THE. TREATY OF 1850, ASSUMED 
FUNCTIONS OF POLICY UNAUTHORIZED BY THE RULE OF LAW 
WHICH WAS TO GOVERN ITS ADJUDICATION BY THE SUBMISSION 


7 ‘iio 
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UNDER THAT TREATY, When that body decided the quéstions 
submitted in exact accordance with the terms of the treaty 
submission? It will not be questioned that the words “or 
SHALL BE ALLOWED” are sufficiently broad and comprehen- 
sive to authorize the Senate to make that award and render 


1dgment upon the questions submitted, which was 


© 


— 


that ] 
expressed in the resolution which the Senate adopted as its 
award and judgment. The treaty prescribed no rule of 
law to the Senate, unless it was expressed in that language 
of the eleventh article which declared that the United States 
were ‘desirous that. the RIGHTS AND CLAIMS OF THE CHOCc- 
TAW PEOPLE AGAINST THE UNITED STATES SHOULD RECEIVE A 
JUST, FAIR, AND LIBERAL CONSIDERATION.” ‘That was the 
only rule of law which the treaty prescribed to the Senate 
in its adjudication of the questions submitted, and it was 
not more just or equitable than this court has frequently 
declared to be the rule of interpretation which should be 
adopted by the courts in the construction of all treaties 
made with these “dependent wards of the Nation.” 
Worcester v. State of Georgia, 6 Peters, 582. 

‘ihe Kansas Indians, 5 Wall., 760. 

Fellows v. Blacksmith, 19 How., 372. 

Polk v. Best, 18 Wall., 116. 
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Whatever JUSTICE, FAIRNESS, Or LIBERALITY required, the 
Senate, within the limits of the questions submitted, had 
full and complete authority to allow. 

There is nothing in the report of the Senate Committee 
which justifies the assumption of the Court of Claims that 
the Senate was actuated by considerations and principles 
of “POLITICAL POLICY” rather than “ JUDICIAL JUSTICE.” 
The occasion for exercising functions of political policy 
ceased, so far as the appellant was concerned, when the 
Senate assented to the treaty of 1855. The political ques- 
tion involved in that negotiation was whether it was ex- 
pedient and wise for the United States to consent to a new 
examination of the questions of difference which had so 
long existed between them and the appellant, and provide 
in a new treaty for a reconsideration of all the “ RIGHTS AND 
CLAIMS” of the Choctaws in the manner, and according to 
the spirit, of the eleventh article, in consideration of the con- 
cessions made by the Choctaws. 

Was it expedient, was it wise policy for the United States 
to provide THAT “A FINAL SETTLEMENT” with the Choctaws 
should be “ PROMPTLY EFFECTED,” in consideration of the 
release, by the Choctaws to the United States, of all the 
lands owned by that Nation west of the 100th degree of 
west longitude? Was it wise political policy for the 
United States to consent that the Senate might allow to 
the Choctaws “Aa cross sum IN FURTHER AND FULL 
SATISFACTION OF ALL THEIR CLAIMS against 
the United States, NATIONAL and INDIVIDUAL,” in considera- 
tion of the lease by the Choctaws to the United States of 
so much of their lands as were situated between the 98th 
and 100th degrees of west longitude ? These were politi- 
cal questions, and they might properly be taken into ac- 
count in determining whether or not a treaty which pro- 
vided for a re-examination of the “rights and claims” 


of the Choctaws, and for the allowance of the “nef pro- 
ceeds’’ of the sales of the lands ceded by the treaty of 
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hundred thousand dollars was paid for the 
relinquishment and lease above specified, and that the 
venants of the eleventh and twelfth articles were not made 
in consideration of said lease and relinquishment, then it 
ered, that, in contemplation of if and of reason, 
every covenant of a treaty in favor of one party bec omes a 


ration supporting eac h. of the covenants in favor ol 
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the Senate should, as a matter of favor as distinguished 
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proceeds of the lands ceded as aforesaid, the same shall be 
received by them in full satisfaction of all their claims 


against the United States, whether national or individual, 


arising under any former treaty; and the Choctaws shall 
thereupon become liable and bound to pay all such individual 
claims as may be adjudged by the proper authorities of the 
tribe lo be equitable and just. 


The same result, so far as the assumption of hability for 
ayment of “ individual claims,” tollowed theallowance 


| 
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by the Senate of “‘A GROSS SUM” in “ FURTHER AND: FULL 
SATISFACTION” of the national and individual claims 
asserted by the Choctaws. 

The Choctaws had asserted claims for the losses they had 
sustained by reason of being deprived of their reservations 
under the fourteenth article. They claimed that the scrip 
issued in lieu of their reservations was in no sense a satis- 
faction of the losses thus sustained, if their reservations 
were worth no more than the amount allowed by the Court 
of Claims as the value thereof in 1830 and 1831—one 
dollar and eighty-five cents per acre. ‘They claimed, how- 
ever, that the lands which the United States agreed to grant 
them in fee-simple under that article “ they could have sold, 
in many cases, for from five to ten dollars an acre.’’ 
(Record, p. 81; finding XX VIIL.) 

The amount claimed as damages on account of the non- 
performance of the fourteenth-article claims was $2,210,176. 
This statement allows to the United States $1.25 per acre 
for the funded scrip, and 17 cents per acre for the un- 
funded scrip. ‘Tbe nineteenth-article claims as considered 
by the Senate, estimated at the value which the Court of 
Claims put upon them, was $668,664. They claimed as 
due to the Choctaws who emigrated west previous to the 
date of the treaty of 1830, upon the theory that they were 
joint owners of the territory ceded by that treaty, to the 
extent of one thirteenth part of the proceeds of the ceded 
lands, $356,792. ‘They claimed for a deficiency in the 
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amount of bonds bought by the United States with the 
money received by them from the Chickasaws, $166,666.. 
‘They claimed for interest due on funded scrip, $150,989. 
They claimed for loss of horses and hogs, $129,671. They 
claimed for removal and subsistence, and for cattle lost, 
$74,000. ‘They claimed for “ rifles to warriors,” $19,278. 
‘They claimed for the pay of principal chief, $10,000. They 
claimed for annuities due under former treaties, $36,639. 
The aggregate of all these sums is $3,633,475. ‘The bal- 
ance due the Choctaws, as shown by the “comparative 
statement” .of the amonnt due upon the theory of allow- 
ing the net. proceeds of the sales of the ceded lands, and 
sixty-two and one-half cents per acre for the unsold lands, 
was $2,226,735.50. ‘This comparative statement charged » 
the Choctaws with $4,218,529 for reservations secured, 
scrip paid, and for money and other ‘articles paid under 
the provisions of the treaty of 18380. An examination of 
this comparative statement shows that the amount claimed 
as due to the Choctaws, together with the amount that had 
been charged as payments under the treaty of 1830, ex- 
ceeded the estimated net proceeds of the lands, as shown in 
finding XX VI, Record, pp. 77, 78, 79. 

It may be possible that the Senate, considering the then 
known and estimated condition of the account upon a pian 
of settlement which * allowed” the “ net proceeds” of the 
sales of the ceded lands, foresaw that 1f that plan of settle- 
ment should be adopted the Choctaws would be burdened 
with a debt far in excess of the amount that would be re- 
alized from the “net proceeds” of the sales of the ceded 
lands. The suggestion that this was the “ policy,” and 
these the considerations, which inspired the decision of the 
Senate, is not justified by any language to be found in the 
report of the Senate Committee. It is true that this solu- 
tion of the motives which inspired the decision of the Senate 


does not suggest considerations which are entirely creditable 
to that body, but they are not more discreditable than the 
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charge which the Court of Claims makes against the 
Senate when, with judicial deliberation, it declares that the 
Senate, in its decision of the questions submitted, “ assumed 
functions of policy unauthorized by the rule of law which was 
to govern its adjudication by the submission,” and that it ap- 
plied to the case submitted for its adjudication ‘ PRINCT- 
PLES OF POLITICAL POLICY, RATHER THAN THE RULES OF 
JUDICIAL JUSTICE.” | 

The result of this somewhat elaborate discussion of a 
very simple proposition is appropriately concluded by 
stating the following propositions : 

ist. The treaty, which was to the Senate the agreement 
of submission, authorized the allowance of the net proceeds 
of the sales of the ceded lands if the Senate, as the result 
of its examination of the whole case, should consider that 
it was “ JUST, FAIR, AND LIBERAL” to the appellant to adopt 
that plan of settlement. 


2d. There is not in the report of the Senate Committee, 
or in the adjudication and decision of that tribunal, any 
evidence that its decision, and the award and judgment 
which resulted therefrom, was moved, actuated, or inspired 
by any “policy” or any motive, except such as was au- 
thorized by the letter, spirit, and purposes of the treaty of 
1855. 


ad. That even if the Senate in its decision did assume 
‘functions of policy unauthorized by the rule of law which 
was to govern its adjudication by the submission,” still its 
award and judgment, if within the terms of the authority 
conterred by the treaty, was valid, and the Court of Claims 


erred in considering the adjudication and decision as of no 
force or effect for that reason. 


D. THe CoNSIDERATION WHICH WAS GIVEN BY THE SENATE 
TO THE QUESTIONS SUBMITTED BY ARTICLE XI OF THE 
TREATY OF 1855 HAVING BEEN “ FuLu, Farr, AND IMPAR- 
TIAL, AND THE ADJUDICATION OF THE SENATE, AS MADE 
UNDER SAID ARTICLE, NOT HAVING BEEN INFLUENCED OR 
AFFECTED BY, AND IN NO WAY OR DEGREE THE RESULT OF, 
ANY FRAUD, CORRUPTION, OR PARTIALITY, OR THE RESULT 
OF SURPRISE OR MISTAKE ON THE PART OF THE SENATE, OR 
ANY MEMBER THEREOF, THE PRIMA-FACIE FORCE AND HF- 
FECT OF THE AWARD AND JUDGMENT OF THE SENATE WAS 
NOT DESTROYED BY ANY INFIRMITY OF FACT WHICH IN LAW 
WOULD HAVE EFFECTED THAT RESULT. 


Unless the award of the Senate was set aside and de- 
stroyed by force of the terms of the jurisdictional act, there 
were but two ways by which that resalt could be accom- 
plished : 

ist. by the neglect or failure of the Senate to discharge 
the duties devolved upon it by article XI of the treaty of 
1855, as those duties were defined by that article, or by the 
assumption by the Senate of functions and duties or a 
jurisdiction not conferred or warranted by the terms of 
that article of the treaty; so that the award and judgment 


_of the Senate would show upon its face such infirmities in 


law as destroyed the prima-facie force and effect of the 
action of the Senate under the authority of the treaty, and 
thereby rendered the said award and Judgment of no force 
or value when offered in evidence to sustain a cause of 


action or right based upon said award and judgment. 


2d. hat the award or judgment was the offspring of, or 
was procured by, the use of collusion, fraud, corruption, or 
flagrant partiality. 
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The existence of the first of these legal infirmities in an 
award or judgment is to be determined by an inspection 
of the record of the court or of the proceedings of the arbi- 
trators. If it appears that the arbitrators had jurisdiction 
of the subject-matter in respect to which they made the 
award ; that they have decided the matters or questions 
submitted; that they have heard the parties, and fully and 
fairly considered the subject-matter submitted to them; that 
they have not destroyed the force of their award by ming- 
ling with and making a part of it matters not submitted to 
‘them, so that the matters submitted cannot be separated 
from those not submitted,—then the award is prima facie 
good and conclusive upon the parties by whose agreement 
the submission was made. 

The Court of Claims, in its opinion, used the following 
language in regard to the force and effect of the adjudica- 
tion and decision of the Senate when offered in evidence 
inv that court: 

It does not follow, however, that the action of the Sen- 
ate will be wholly without force or effect under any cir- 
cumstances of the case, that it cannot be given in evidence 
for any purpose, and that all reference to it in the petition 
must be disregarded and ruled out on demurrer. The act 
does notso provide. ‘The jurisdiction conferred is general 
to try all questions of difference arising out of treaty stipu- 
lations. Power 1s there granted to the court to review the 
entire question of differences de novo. One of the questions 
of difference May be whether the decision of the Senate was 
warranted by the FACTS. To review that question we must 
have the action of the Senate before us. 

Kither party may put in evidence that adjudication, and 
if not controverted, it may present the principles, as far as 
it goes, upon which our final decision will rest; but if con- 
troverted, we shall consider whatever FACTS and eens 
may be offer ed in relation thereto. 

Record, p. 108. 


The award and judgment of the Senate was admissible 
in evidence by the rules of law, because, and only because, 
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This proposition is asserted in Freeman on Judgments 
(section 320) in the following language: 

The effect of a valid award upon the matters submitted 
to the arbitrators is equivalent, so far as the question of 
estoppel is concerned, to the effect of a valid judgment. 
No satisfactory reason can be assigned why a Judgment, as 
an act of the law, should estop the parties, and an award, 
which is another name for a judgment, which the parties 
have expressly stipulated should be final as to the subjects 
submitted, should not be equally conclusive. 


The fact which made this record of the proceedings of 
the Senate, under the treaty of 1855, competent evidence 
in a judicial proceeding, was, that it was the conclusion 
and decision of that body upon a subject submitted by 
treaty stipulation; and that by the terms of the treaty 
which created the tribunal and conferred its jurisdiction, 
us well as by the general principles of law, its adjudication 
and decision of the questions or subjects submitted was to 
be final. The appellant contended in the Court of Claims, 
and here contends, that this record was competent evidence 
to sustain its right to recover a judgment against the 
United States for the amount which should be found due 
upon the principles of decision which’ it adopted, for the 
following reasons : 

Ist. Because it showed the submission of certain mat- 
ters, subjects, and questions, “rights and claims,” to the 
adjudication and decision of the Senate. 

2d. Because the Senate adjudicated and finally decided 
the matters submitted in exact accordance with the terms 
of the submission. 


It is obvious that such an award and judgment could 
ouly be impeached, and its force and effect in law destroyed, 
by evidence outside of and beyond the record by which 
these facts were shown. 
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The rules by which courts are to be controlled in pro- 
ceedings for the impeachment of judgments are very 
clearly stated by this court in the case of United States v. 
Throckmorton, 98 U.S. R., p. 61, where many of the au- 
thorities upon this question are cited and received by Mr. 
Justice Miller. 

The Court of Claims has declared as a fact established 
that there was no “frand or corruption or partiality ’’ on 
the part of the appellant in securing said award and judg- 
ment, and “no surprise or mistake” on the part of the 
Senate in the making of its award or decision. It necessa- 
rily follows that the award and judgment of the Senate 
cannot be destroyed, in consequence of the existence of 
any “ fucts” which show it to have resulted from “ fraud, 
corruption, or flagrant partiality” on the part of the appel- 
lant or of the Senate. The Court of Claims, in its opinion, 
declares that it finds as facts— 

That the consideration of the Senate “ was full, fair, and 
impartial; and that its adjudication as made under said 
article was not influenced or aifected by, and was in no 
way or degree the result of, any fraud, corruption, or par- 
tiality; and there is no evidence tending to show that it 
was the result of surprise or mistake on the part of the 
Senate or any member thereotf.”’ 


And that— 

[t would have been a strange and melancholy reflection 
on our political condition if any other position than that 
of the most respectful consideration of the purity and in- 


tegrity of the Senate had been taken by the law officer of 


the Government, or shown by the findings of this court. 
No effort was made to attack the award upon any other 
ground than that it applied principles of political policy, 
rather than rules of judicial justice, in the decision of the 
controversy, as required by the nature and character of the 
submission, 


record, p. 104. 
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>. THe Court or CLAIMS, IN ITS EXERCISE OF THE 

Power “to Review THE ENTIRE QUESTION OF DIFFER- 
ENCES Dr Novo,’’ was AUTHORIZED TO EXAMINE INTO 
AND CONSIDER “THE RIGHTS AND CLAIMS” OF THOSE 
CHoctaAaw HraAps OF FAMILIES AND THEIR CHILDREN 
WHO WERE DEPRIVED OF THE RESERVATIONS TO WHICH 
THEY WERE ENTITLED UNDER ARTICLE XIV OF THE 
TREATY OF 1830, ALTHOUGH “‘rHE RIaHTs AND CLAIMS”? 
OF SUCH RESERVEES HAD BEEN EXAMINED, ADJUSTED, 
AND SETTLED IN THE MANNER PROVIDED IN. THE ACTS 
oF ConerEss APPROVED Marcu 3p, 1837, FEBRUARY 
22d, 1838, Avuaust 2838p, 1842, Marcu 3p, 1845, AND 
JULY 21st, 1852. 


There are two aspects in which the act conferring juris- 
diction upon the Court of Claims, in respect to its power 
‘to try all questions of difference arising out of treaty 
stipulations, and to render judgment thereon,” may be con- 
sidered : 

Ist. That the jurisdictional act, by force of its own 
terms, and without the exercise of the judicial power therein 
vested in the Court of Claims, “TO REVIEW the entire 
question of differences de novo,” set aside and destroyed the 
adjudication and decision of the Senate under the authority 
of article XI of the treaty of 1855. 


2d. That the award and judgment of the Senate, under 
the treaty of 1855, could only be set aside and destroved 
by the proof of such facts, or the existence of such infirmity 
in law, as would justify the Court of Claims in setting 
the same aside, as a result of the exercise of the power 


“TO REVIEW ” the question of ditterences de novo. 


If the first of these views of the jurisdictional act shall 


be decided to be correct, then it necessarily results that 
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3d. What price per acre “should be allowed to the Choc- 
taws for the land remaining unsold.” 


4th. Whether the Choctaws should be allowed a gross 
gum in FURTHER AND FULL SATISFACTION of all their claims, 
national and individual, against the United States. 


The Court of Claims decided the first of these questions 
when it declared that, by the provisions of the treaty of 
1830, the appellant was not “entitled to” the “net pro- 
ceeds” of the lands ceded to the United States by that 
treaty. It did not consider or decide whether, upon a 
consideration of all the “ rights and claims” of the appel- 
lant, inspired by the command of the treaty of 1855 to be 
“just, fair, and liberal,” the appellant ought to have been 
allowed the “net proceeds” of the sales of said ceded 
lands. It did not discuss, consider, or decide anything in 
regard to the “ price per acre that should be allowed to the 
Choctaws for the land remaining unsold.” 

The Court of Claims having ignored two provisions of 
the eleventh article of the treaty of 1855, enters upon the 
consideration of the question as to how much, or what sum, 
should be allowed to the appellant by the United States 
under each of the different treaty stipulations of the treaty 
of 1830. In determining that question, the court did not 
pretend to be guided by the principles which the parties 
to the treaty had agreed should be the rule of decision. It 
substituted for that rule of justice and liberality, which the 
parties had established and agreed upon, the strict com- 
mon-law rule applicable to the determination of rights 


under ordinary contract-obligations. In the consideration 
of these subjects, the court, in this spirit, examined the 
claims of individual Choctaw heads of families who 
brought themselves within the requirements of the fowr- 
teenth article of the treaty of 1830, but were deprived of 
their rights by the fraud and wrong of the agents of the 
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United States who were charged with the duty of 


executing the provisions of that treaty, and by the 


acts of Congress passed for the purpose of relieving the 


United States from its obligations uuder the provisions of 


that article of said treaty. 

The Court of Claims decided as matter of law, in respect 
to “the rights and claims’’ asserted by the appellant under 
said article XIV of that treaty, as follows: 

Ist. That because the claims of eleven hundred an fifty- 
five Choctaw heads of families were examined, allowed, 

and settled by the payment. of scrip, as provided in the acts 
of March 3d, 1837, February 22d, 1838, and August 25d, 
1842, and because one-half of said scrip had been funded, 
as provided in the act of March 3d, 1845, and paid to the 
appellant under the terms and provisions of the act of July 
Zlat, 1852, therefore the “ rights and claims” of said eleven 
hundred and tifty-tive Choctaw heads of families and their 
children were adjusted, settled, satistied, released, and dis- 
charged, and the said “ Choctaw heads of families and their 
children” were thereby precluded from asserting any further 
“claim or right” against the United States, based upon or 
growing out of the non-performance by the United States 
of the stipulations of said article XIV of the treaty of 1830. 


2d. That the claims of one hundred and ninety-one of 
those Choctaw heads of tamilies and their children whose 
claims were presented to and rejected by the commissioners 
appointed under the acts of March 5d, 1837, and August 
23d, 1842, and who received neither reservations, scrip, 
nor money, were entitled to reservations amounting to 
225,760 acres, of the value of $417,656. ‘The court held 
that the said claims of said reservees were erroneously re- 
jected, because the act of 1842 had imposed conditions upon 
the right of recovery which were in conflict with, and a 
violation of, the provisions of the fourteenth article of the 


’ 
4 


treaty of 1830. 
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The Court of Claims, in the conclusion of its discussion 
of the first proposition, used the following language : 


If the rights of the parties and those whose claims were 
allowed existed i in fact and law, as they did upon the ex- 
piration of the agency of Ward, if the individuals had dis- 
regarded the propositions of adjustment contained in the 

several acts passed by Congress to ascertain the extent of 
their rights, if no interest had been acce pted, if no money 
had been received in payment of a perpetual annuity, which 
was the result of the fund arising from the proceeds of the 
lands accruing under the treaty. of 1830, the situation of 
the case would, in law, be radically different; and the 
question is, Can we disregard what has been done by the 
parties since the close of the six months’ limitation un- 
der the treaty, allow what the heads of families would be 
entitled to, according to its then value, deducting what has 

been paid by the defendants ? : 

Record, p. 112. 


There is nothing in the record to show what cage if 
any, the Choctaw ‘Nation had in the passage of the differ- 
ent laws from 1837 to 1852; but it does lio that, 
through agents and attorneys, parties accepted such recog- 
‘nition of alleged rights as Congress saw fit to give them in 
the various laws passed upon the subject-matter of their 
claims under the treaty of 1830. As has been said, the 
character of. the investigation under the various acts was 
similar to a judicial investigation, each claimant appear- 
ing, not in the weakness of his ignorance, but re presented 
by agents and counsel competent to def ‘end ev ery right in- 
cident to the applicant under the laws of the United States. 
The findings show that under the act of 1842 the commis- 
sion remained in session long enough to dispose of the busi- 
ness contemplated by the purpose of the act, and those who 
applied under the act of 1842, and successfully sustained — 
their claim, either got the land they were entitled to or re- 
eeived scrip in lieu of such reserv ations, and participated 
in the fund of the act of 1845. 

The same authority that made the treaty of 1830, and 
all other treaties commencing in 1782, and which, under 
the provisions of the act of 1881, brings this suit executed 
and delivered through its legally- constituted authorities the 
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release of November 6, 1852; and if that instrument, with 
vhat pi itin the history of the parties thereto in re- 
s i ‘ < y nf * . * 

lation to the same subject-matter, is to be disregarded 
must be so announced bya dist inet act of legislation. It 
not for courts to discuss and determine questions of policy, 
they have none; and the best and highest function they 
perform is to apply the law as it may exist. 
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Record, pp. 112, 118. 


if by reasonable —— we could assume that the 
treaty of 1855 destroyed in law the legal ettect of what the 
parties did under the various acts of C ongress, we would 


not tie sits () Opeth the W hole qu 1estion of the lis ability j of 


the Government, beeause of the manner of the execution 
of that portion of the treaty of 1830 which provided for 
individual Indians; and were it not for the effect in law of 
what the parties did in relation to grievances. of that char- 
acter the result of this cause might be very different. 


* ~ . a a ~ 


discharging the liability of the Government as to a class 
of claimants under the fourteenth article, We are, not dis 
posed to extend it by implication. or construction. The 
Governmen ntitled to rights under it onl 
by its letter and purpose it bars the claims of the Indians. 
The fand provided by the act of 1845 represented the indi- 


} . 4 “| i , . . 7 . . Te . 
vidual claimants WoO ad . suecesstul| y maintained thell 


vy in so far as 


A 


rights to reservations before the commission provided DY 
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the act of S42 {hose whose claims were, reyecved Nevel 


became recipients of the fund provided by the annul ity of 
1845, and in dealing with that fund, after its creation, the 
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( noctaw INation represented only the :. 150 families whose 
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reserv: ons Decame a part of 1 the Ss / 2,000 ; the lemal ette Cl 
A 


of a act of duly 21st, 1852, and the ee ee executed in 


pursuance OF tS proy islous, was to settle claims and cutie 
incident to those who were represented inthatfund. ‘The 
act recites that “the Secretary of the Interior be, and he 
18 hereby, directed to pay said claimants the amount ofl 
_—- Lpal awarded 1n each case, respectively ; ” and the re- 
lease concludes, “as a final release of the claim of such 


ut while we concede to the release the legal effect of 
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‘The treaty of 1830 was not only the supreme law of the 
land, but it was also a contract with the appellant. It was 
of more exalted character than an ordinary contract, be- 
cause it was a treaty between the United States and one of 
its dependent Indian tribes. ‘The terms of such treaties, 
as repeatedly declared by this court, are to be construed 
by the application to them of the principles of enlarged 
aud liberal equity. 

Worcester v. The State of Georgia, 6 Peters, 582. 
Fellows v. Blacksmith, 19 How., 372. 

The Kansas Indians, 5 Wall., 737-760. 

Polk v. Best, 18 Ibid., 116. 


No language can exceed the force with which Mr. Web- 
ster declared the same legal proposition in his opinion on 
the Florida Claims, which had their origin in the treaty of 
1819 between the United States and Spain. Speaking of 
the force and sanctity of treaty obligations, he said: 

A treaty is the supreme law of the land. It can neither 
be limited, nor restrained, nor modified, nor altered. It 
stands on the ground of national contract, and is declared 
by the Constitution to be the supreme law of the land, and 
this gives it a character higher than any act of ordinary 
legislation. It enjoys an immunity from the operation and 
effect of all such legislation. 
| Senate Report No. 93, Ist Sess., 86th Cong., pp. 

16, 22. 


That treaty obligation into which the United States en- 
tered with the appellant, which the Court of Claims de- 
clares was satisfied by that which was done under the 
provisions of the above-specified acts of Congress, was as 


follows : 


ArticLE XIV. Each Choctaw head of a family being de- 
sirous to remain and become a citizen of the States, shall be 
permitted to do so, by signifying his intention to the agent 
within six months from the ratification of this treaty, and 


he or she shall thereupon be entitled to a reservation of 


one section of six hundred and forty acres of. land, to be 


bounded by sectional lines of survey; in like manner 


shall be entitled to one-half that quantity for each un- 
married child which is living wit! 
age, and a quarter section to such child as may be under 


ten years of age, to adjoin the location of the parent. If 


they reside upon said lands, intending to become citizens 
of the States, for tive years after the ratitication of this 
treaty, in that case a grant in fee-simple shall issue; said 
reservation shall include the present improvement of the 
head of the family, or a portion of it. Persons who claim 
ler his ; ‘tyoala ahall » t lag +} ¥ ‘} r 
under this article shall not lose the priviieg 
citizen, but, if they ever remove, are not to be e 
any portion of the Choctaw annuity. 
7 Stats. at Large, p. 335. 


. cM ‘ . 
eve of a Cnoctaw 


ititled to 


— 


Such was the covenant into which the United States en- 
seca with the appellant on the 27th of September, 1830. 
[t is conceded by the Court of Claims that the rights in- 
tended to be secured to the appellant were not secured, 
except as to one hundred and a? Choetaw heads of 
families, although there were thirteen hundred and forty- 
six of such heads of tamilies who acid or ottered to 
comply, with all the terms and requirements of said article. 
The said court further find that the said last-specitied num- 
ber ot Choctaw heads of families were entitled to one 
million six hundred and thir ti thousand four hundred acres 
of land, (find Ings All, XIII, XIV,) and that the said lands 
were worth in the years 1830 and 1881 one dollar and 
erghty-five cenis per acre, OF anh ag rrregal e sum ot three 
million sixteen thousand tWwo hundred and forty dollars. 
(Finding X XX.) [t is conceded by the Court of claims 
that no provision was made by the United States for the 
satisfaction of said claims until subsequent to the 24th of 
February, 1836, when the grants in fee-simple, to which said 
thirteen hundred and forty-six Choctaw heads of families 


became entitled. matured and became deliverable. 


1 him over ten years of 
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Tue Rieutrs or Sar Turrreen Hunprep AND Forty- 
six CuHoctaw HEaAps oF FAMILIES AND THEIR CHILDREN 
WERE CoMPLETE ContTRACT RIGHTS UNDER ‘TREATY 
STIPULATIONS. 


In order that the exact nature of the rights which these 


thirteen hundred and forty-six Choctaw heads of families 
and their children. had acquired by virtue of their com- 
pliance with the terms of the fourteenth article may be 
fully understood, attention is invited to the case of Ladiga 
v. Roland, decided by this court. That case involved the 
construction of the terms of the treaty with the Creek Na- 
tion concluded March 24th, 1832. The second article of 


that treaty provided reservations of one section to each of 


the ninety principal chiefs, and a reservation of a half sec- 
tion to each head of a family. ‘The same section also 
authorized the President of the United States to select 


twenty sections for the benefit of the orphan children of 


the Creeks, which lands so selected were to be divided, re- 
tained, or sold for their benefit, as the President should 
direct. These were in substance the provisions of the 
treaty. The further facts shown in the record are stated 
in the opinion of the court as follows: 


From the evidence it appears that the plaintiff claimed 
under the first, and the detendants under the second, clause 
of the second article of the treaty; that the plaintiff was 
the head of a family within the deseription, and had com- 
plied with all the requisites of the treaty, had selected the 
tract whereon her improvements were, where she resided 
before, at the time of the treaty, and until her expulsion 
therefrom by military force, on the frivolous pretense that 
she was not the head of a family, her children having mar- 
ried and left ber, and none but her grandchildren lived 
with her. The defendants claim under the second article, 
relating to orphans’ selections, by two patents, dated in 


? 
1857, each for a quarter section, being the two halves of 


the half section selected by the plaintiff, which patents 
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her rights to said land, and through them to the Govern- 
ment itself in 1837. She has never abandoned her claim, 
but has insisted on her rights under the treaty. 

In our opinion, the intiff not only has a right to the 
land in question under the treaty, but one which it protects 
and guarantees against all the acts which have been done 
to her prejudice. 

2 Howard, 581, 590. 


‘To the same effect, and asserting the same principles, are 
the following authorities: 
Wray v. Haya-pa-nubby, 10 Smede & M., 452, 461. 
Cornett v. Winston’s Lessee, 2 Yerg., 143. 
Grubbs v. McClatchly, 2 [bid., 432, 433. 
Jones’ Lessee v. Evans, 5 Lbid., 328. 
Jones & Parsons’ Heirs v. Inge & Mardis’ Heirs, 
Porter, (Ala.,) 329. 

Fipps v. McGehee et‘al., 5 Ibid., 413, 427. ¥ 


It is. clear from these authorities, therefore, that the 
rights of the said reservees—the said thirteen hundred and 
forty-six Choctaw heads of families, and their children— 
were treaty rights, which were complete and perfect with- 
out any legislation on the part of Congress. The right 
became perfect and complete upon the performance of the 
condition required by the treaty. The condition was per- 
formed on the 24th day of February, 1836; and, subse- 
quent to that date, the rights of the said reservees above 
specified were perfect contract rights, guaranteed by treaty 
stipulations. It is declared that the rights which were thus 
made perfect and complete were released, relinquished, and 
completely satisfied by other proceedings and by other 
means than those provided by the treaty; that this result 
has been accomplished by action taken under the authority 
of acts of Congress, and that the “rights and claims” of 
eleven hundred and fifty-five of said Choctaw heads of fum- 
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ilies were compromised, satisfied, and released by reason 
of such action 


rev | ° } yy . : ait aia 7 . ’ 1] cy 4 | 
‘he opyect and purpose of that legislation, as well aS tl 


action taken 1n pursuance thereot, therefore DbDecame Im- 


portant subjects of consideration. 
Act oF May 9TH, 1836. 
The first statute passed upon this subject was that of the 
Jth of May, 18386 (5 Stats. at Large, 131. 132). -Previous 
to the passage of this act, to wit, on the 26th of June, 
1833, (findir 4 \ >} the Secretary of War appointed George 
W. Martin to make selections of the locations of the 
tracts of land granted to the Choctaws by the fourteenth, 
fifteenth, and nineteenth articles ot the treaty ot septem- 
ber 27th, 1880, concluded at Dancing habbit Creek, and 
* empowered him to employ an interpreter, &c.,and to make 
locations Oj lands, as fully set out in the official instruc- 
tions in the Record, pages 58 to 62. ‘This act of Congress 
directed the withholding from public sale, until the Ist of 
December, 1836, such lands as said locating agent had 
conditionally located in favor of persons claiming reserva- ; 
tions under the fourteenth article of said treaty of 1830. 
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It is ditheult to understand why the President should 


have directed these locations or any locations made for 


the benefit of these Indians under this treaty, to depend 
for their validity upon the action of Congress. The treaty 
was sufficient to execute itself, if the appropriate machinery 
for that purpose had been put in motion by the President, 


upon whom the duty of executing the treaty devolved. All 
that the treaty required a reservee under the fourteenth 
article to do, in order to entitle him or her to the reserva- 
tion provided in that article, was to prove that the person 
desiring the reservation was “the head of a Choctaw fam- 
ily,” and that such person had, within six months from the 
date of the ratification of the treaty, declared his or her 
intention to remain in the State of Mississippi or Alabama 
and become a citizen. These facts being established, the 
treaty itself made the grant of a reservation, and it needed 
nothing to make the grant complete except to select the 
reservation. ‘The duty of making and marking the reser- 
ration was a duty wherewith the Government was charged, 
in connection with the Indian, who had the right to make 
such selection as he desired. If they desired to make a 
reservation which would include the improvement upon 
which the Indian resided at the date of the treaty, it was 
his right to do that; and if he desired to select another 
reservation and abandon his improvements, he K@d an un- 
doubted right to do so. These were his clear and well- 
defined rights under the treaty. ‘The statutes passed by Con- 
gress attempted to abridge and take away those rights 
rather than to provide for securing to the reservee the 
rights guaranteed by the treaty. 


THE Act oF Marcu 3p, 1837. 


The act of March 8d, 1837, (5 Stats. at Large, 180, 181,) 
is the first statute passed by Congress having for its object 
the ascertainment of the extent of the obligations of the 
United States to the individual citizens of the Choctaw 
Nation under the fourteenth article of the treaty of 1830. 
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other papers filed before said board,” and the secretary 
was required to take an oath of office. 

The fourth section provided “that upon the request of 
the commissioners it shall be the duty of the United States 
District Attorney for the State of Mississippi to attend 
said board, and give his assistance in procuring the attend- 
ance of witnesses, and his aid and advice in their examina- 
tion, the better to enable the commissioners to ascertain 
the facts correctly in each case.”’ 

The sixth section is as follows: 

Section 6. That said commissioners shall have full 
power to summon and cause to come before them such 
witnesses as they may deem necessary, and to have them 
examined on oath; and if any witness shall testify falsely, 
with an intention to mislead said commissioners, such wit- 
ness shall be guilty of willful and corrupt perjury, and 
shall, upon conviction before any jurisdiction having cog- 
nizance thereof, suffer the punishment by law inflicted on 
those guilty of that offense. 


The seventh section of the statute provides that nothing 
in the act should be a sanction of the contingent locations 
made by Martin for such Indians as were supposed to have 
been entitled to other lands, which had been sold by the 
United States, such contingent locations being declared 
without legal authority. And the seventh section concludes 
in these words: | 

It being the true intent of this act to reserve to Congress 
the power of doing that which may appear just when a cor- 
rect knowledge of all the facts is obtained. 


If any proposition of law is thoroughly settled by this 
court, it is that which asserts the principle that rights se- 
cured by treaty stipulation, which are PROPERTY, and not 
POLITICAL, RIGHTS, are not subject to the interference of 
Congress, and do not depend for their vitality or existence 
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upon the will or action of the /egis/ative branch of the 
Government. 
The Kansas Indians, 5 Wall., 737. 
Wilson v. Wall, 6 Wall., 89. 
Kelps v. Reichart, 6 [bid., 160. 
Holden v. Joy, 17 Ibid., 211-217. 
Crews e¢ al. v. Burcham, 1 Black., 356. 
Mitchell v. United States, 9 Peters, 711, 749, 755. 
United States v. Reese, 5 Dillon, 405-409. 
United States v. Brooks, 10 How., 460. 
Doe ex dem. Mann ef al. v. Wilson, 28 Ibid., 461. 


Act oF FEepruary 22p, 1838. 


The next of these acts, which it is held by the Court of 
Claims were acts of compromise with the appellant, was 
that of the 22d of February, 1838 (5 Stats. at Large, 211). 

This act is amendatory of that of the 38d of March, 1837 
(supra), and in its first section provides that the commis- 
sioners appointed under that act, or a majority, should have 
power to adjourn their sessions to such place or places within 
Mississippi as, un their judgment, the enterests of the Govern-. 
ment might require. 

The second section provided that in case of the death 
or resignation of a commissioner the remaining two should 
have power to act. 

The third section gives to the commissioners “all the 
powers of a court of record, for the purpose of compelling 
the attendance of witnesses, administering oaths touching 
matters depending before them, preserving order, and 
punishing contempts; aud shall have power to make all 
needful rules for the regulation of the proceedings before 
them, as well as to employ one or more interpreters, and 
one or more agents to collect testimony for the United 
States.” 

The fifth section continues the act in force until the first 


ust, 1833. 
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The seventh section provides “that nothing contained 
in this act, or the act which this is intented to amend, 
shall be so construed as to embrace the claim of any Iudian 
or head of a Choctaw family, who has removed west of the 
Mississippi river.” 

The eighth section provides, in substance, that if it be 
proved that any claimant has attempted, or shall attempt, 
to substitute the child of another Indian for his own, or 
shall attempt by his testimony to substitute for the child of 
any other claimant the child of another Indian, the name 
of such claimant so attempting to make such substitution 
shall be striken from the list of claimants. This act, like 
that of March 3d, 1837, was for the protection of the inter- 
ests of the Government. 

It is apparent from both of these statutes that they were 
not enacted out of solicitude for the rights of the appellant. 

The above acts were productive of no practical benefit 
or results to the appellant;. but the investigations of the 
commissioners appointed under them showed that there were 
thirteen hundred and forty-nine Choctaw heads of families 
who asserted their right to reservations tor. themselves and 
children under said article. The work of examining, de- 
ciding, and reporting upon the extent and validity of the 
claims asserted and presented to the commissioners under 
these acts was not completed when their official duties 
terminated by the expiration of the terms of service at- 
tached to their office. 


ACT OF AUGUST 28D, 1842. 


‘The next statute upon this subject is that enacted August 
23d, 1842 (5 Stats. at Large, 514). 

This statute is by the Court of Claims assumed to have 
a most important effect upon the rights of the appellant, 
and to be conclusive of the rights of those Choctaws whose 
claims were examined, adjusted, allowed, and settled as 
provided in said act. 
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months, and if his name was omitted, that it was omitted 


by the agent. 


Turrp. That the claimant did, at the date of said treaty, 
have and own an improvement in the Choctaw country 


Fourts. That the claimant so owning said improvement, 
at the date of the treaty, did reside upon such identical im- 
provement, or a part of it, for five continuous years after 
date of treaty—this unless it should be proved that such 
improvement was, before the 24th of February, 1836, dis- 
posed of by the United States, and that by such disposi- 
tion the claimant was dispossessed. 


YrrTH. That it shall be proved to the “ entire satisfac- 
tion of said commissioners, and of the Secretary of War, 
that the claimant did not receive any other grant of land 
under any other article of the treaty.” | 


SrxtH. That it should be made to appear, in like man- 
ner, that the claimant did not remove to the Choctaw 
country west of the Mississippi, but continued to reside 
within the country ceded by the Choctaws to the United 
States by said treaty. 

This section 3 further provides as follows: 


It shall be the duty of said commissioners, if all and each 
of the above requisites shall be made clearly to appear to 
their satisfaction, and the Secretary of War shall concur 
therein, to proceed to ascertain the quantity of land to 
which said Indian, by virtue of the fourteenth article of 
said treaty, is entitled to, whicb, when ascertained, shall 
be located for said Indian, according to sectional lines, so 
as to embrace the improvement, or a part of it, owned by 
said Indian at the date of said treaty; and it shall be the 
duty of the President of the United States to issue a patent 
to said Indian for said land, if he or she be living, and if 
not, to his or her heirs and legal representatives; and in 
like manner shall the commissioners aforesaid ascertain 
the quantity of land granted by said article to each child 
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of said Indian, according to the limitations contained in 
said article, and locate said quantity for said children con- 
tiguous to and adjoining the improvement of the parent 
of such child or children; and the President shall issue a 
patent for each tract of land thus located to said Indian 
child, if living, and if not, to the heirs and legal represent- 
atives of such Indian child. . But if the United States shall 
have disposed of any tract of land, to which any Indian Was 
entitled, under the provisions of said fourteenth article of said 
treaty, so that it is now impossible to give said Indian the quan- 
lity to which he was entitled, including his improvements, as 
aforesaid, or QHY part of it, or 10 his children, Ol the adjoining 
lands, THE SAID COMMISSIONERS SHALL THEREUPON ESTIMATE 
THE QUANTITY TO WHICH EACH INDIAN IS ENTITLED, AND 
ALLOW HIM OR HER, FOR THE SAME, A QUANTITY OF LAND 
EQUAL TO THAT ALLOWED, TO BE TAKEN OUT OF ANY OF THE 
PUBLIC LANDS IN THE STATES OF Mrssisstppr, LOUISIANA, 
ALABAMA, AND ARKANSAS, SUBJECT TO ENTRY AT PRIVATE 
SALE; AND CERTIFICATES TO THAT EFFECT SHALL BE DELIVEREL, 
UNDER THE DIRECTION OF THE SECRETARY OF WAR, THROUGH 
SUCH AGENT AS HE MAY SELECT, NOT MORE THAN ONE-HALF 
OF WHICH SHALL BE DELIVERED TO SAID INDIAN UNTIL AFTER 
HIS REMOVAL TO THE CHOCTAW TERRITORY WEST OF THE 
MISSISSIPPI RIVER. 


The same section then authorizes the commissioners to 
ascertain what Choctaws, if any, had relinquished, or offered 
to relinguish, reservations to which they were entitled 
under the nineteenth article of said treaty of 1830, or 
whose reservations had been sold by the United States: 
and to determine the quantity to which such nineteenth- 
article claimants were entitled; and provides that the quan- 
tity of land which should be allowed the ciaimants, on the ex- 
tinguishment of their respective claims, should be at the rate 
of two-fifths of an acre for every acre to which the claimant 
was entitled, such lands having beer estimated under this 
article at fifty cents per acre; bat provides that no claim 
shall be allowed under this nineteenth article in favor of 
any Claimant whose name does not appear on Armstrong’s 
list of claimants as returned to the War Department in 
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January, 1832, and which claimant does not appear, from 
these registers, to be entitled under the nineteenth article. 
The fourth section of this act requires the commissioners, 


within two years from commencing their duties, and as 


often as the President might direct, to report to the President 
their proceedings in the premises, “ with a full and perfect 
list of names of the Choctaws whom they shall have de- 
termined to be entitled to reservations under this act; the 
quantity of land to which each shall be so entitled; the 
number of claims which can be located according to the 
provisions of the ‘fourth’ [should be third] section of the 
act, and such as cannot be located according to the pro- 
visions of the fourth [third] section of the act.” Such 
section 4 also terminates the powers of the commission 
within two years from its first organization, and that the 
President may sooner terminate them. 

The fifth section authorizes the commission to determine 
the rights of the claimants under the above-named supple- 
mentary treaty of September 28th, 1830. 

The sixth section of this act authorizes the President, in 
case of his approval of the determination of the commis- 
sioners 1n favor of claims under said treaty, to cause a patent 


to be issued to the claimant or his representatives, as provided 


in the fourth (should be third) section of the act, for the GQuait- 
tity to which the claimant shall be decided to be entitled to, in 
full satisfaction of such claim, provided such determination 
was made by adhering in every instance to the requisites con- 
tained in the fourth (third) section of the act; and provided, 
also, that the said claims, or either of them, cannot now be 


located according to the provisions of the fourth section of 


the act. 

The sevepth section of the act provides for keeping dis- 
tinct accounts of certificates issued in satisfaction of claims 
under the act, and accounts of expenses, &e. 

The eighth section. forbids the allowance of any claim in 


favor of a white man having au lnodian family. 


“ 
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The ninth section prohibits any claim under the four- 
teenth article, where the commissioners are satisfied that 
such claim had, previous to the expiration of five years 
from said treaty, been assigned, either in whole or in part; 
and in case of partial assignment or agreement, therefor, 
the same shall be allowed only so far as the original claim- 
ant was the bona-fide proprietor thereof at the expiration of 
said five years. 


(be tenth section bars any claim not presented to the 


commissioners within a year after the approval of the act. 


to wit, the 23d of August, 1842. 

The only substantial and material difference between 
this statute and the acts of March 3d, 1837, and February 
22d, 1838, is that which makes provision for the satisfaction 
of those claims which should be allowed by the commis- 
sioners under this act, or under the act of March 3d, 1837, 
when it should be found that the United States had * dis- 
posed of any tract of land to which any Indian was entitled 
under the provisions of said fourteenth article of said 
treaty,” and that by reason thereof “ it is now impossible to 
give said Indian the quantity [of lund] to which Hu WAS EN- 
TITLED, ineluding his umprovements, or any part of Se 

The claims adjusted and allowed under this act, as well 
as those examined and allowed by the commissioners 
under the act of March 3d, 1837, were subject to the above 
provisions in regard to the issuance of certificates or scrip 
in lieu of the reservations which had been sold by the United 
States. It is important to understand just what this. prop- 
osition contained in the third section of the act of 1842 
really was, so far as it was an offer of compromise, or an 
agreement to accept something by way of a substitute for 


the admitted right, which would result in and make com- 


plete a legal ‘* ACCORD AND SATISFACTION.” ‘lhe Court of 


Claims finds, as has already been stated, that there were 


thirteen hundred and forty-six of these reservees who were 
entitled to the lands provided by the treaty, because they 
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had performed all the conditions upon which their rights 
to the reservations depended. (Findings XIII and XIV, 
Record, pp. 71, 72.) This statute, instead of securing to 
the said reservees the homes and lands which they had 
acquired the right to have, required them to accept certifi- 
cates or scrip which could only be used in the location or 
entry of any unoccupied lands, subject to entry at private 
sale, in the States of Alabama, Arkansas, Louisiana, and 
Mississippl. 

The language of this act, to the Choctaw people, 1n sub- 
stance, was: “ The United States concedes the right of the 


fourteenth-article reservees to have the lands which the 


treaty granted, if they perform the conditions of the treaty 
and the superadded conditions of this statute; but it is 
impossible, in consequence of the unauthorized sale, by the 
United States, of the reservations. to which the Choctaws 
were entitled, to give them the reservations provided in 
the treaty, although the reservees complied with conditions 
which the statute, and not the treaty, imposed. It was a 
great wrong to permit you to be driven from your homes 
by the agents of the United States, and by their willing 
allies, the white settlers, who came to their assistance be- 
fore the time had elapsed in which they might lawfully 
enter the ceded territory. We have violated every pro- 
vision of the fourteenth article of the treaty intended for 
your benefit. Our agent, who ought to have registered the 
names of your families and their children, was faithless to 
every official duty, where your rights were concerned. We 
sold your homes trom you, and perinitted them to be taken 
by white settlers, although you had declared your intention 
to remain and become citizens of the States. You re- 
mained, or attempted to remain, on your lands for five 


years, and were entitled to have grants therefor in fee-sim- 
ple. ‘Those grants the United States is unable to secure to 
you, because it has sold them in contempt of your rights, 
although you have complied with every condition upon 
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which your right to have the grant was made to depend. 
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‘he United States will, therefore, give you certiticates or 


scrip, with which you can procure other unoccupied 
lands in the States of Mississippi, Louisiana, Alabama, and 
Arkansas. These certificates, or this scrip, are a very inade- 


quate compensation to you for the losses vou have sustained 
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by being driven from vour homes, but it is all the United 
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States will give This indemnity you must aceept, because the 


United States cannot now give you the lands to which you 
are entitled; but even this indemnity, inadequate as 
must be admitted to be. vou cannot recelve, unless you Witt 
immediately remove to the Choctaw territory west of the 
Mississippi river.” This is the obvious meaning and 
tention of that provision which prohibits the delivery, to the 
Choctaws entitled thereto. of ‘*‘ ONLY ONE-HALF” o 
tificates or scrip provided by said act, “* UNTIL AFTER THEIR 
REMOVAL TO THE CHOCTAW TERRITORY WEST OF THE MISSIS- 
SIPPI RIVER.”’ 


No Option ALLOWED IN REGARD TO RECEIVING SCRIP. 


ryy . . : ‘2 
‘hese reservees were permitted no option In regard to 
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whether they would, Ol would not, accept these certineates 
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in heu of, and in satisfaction of, the reservations, which 
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these certineates admitted Trney were entitied fo have 
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2ran ed i7 fee-simptle. tWas noteven iooseon 's cno1ce, 
so fur as the reservees to whom these certificates were Is- 
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sued were concerned, hese certineates ** shall be de- 
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livered under the direction of the secretary Ot War, 
1] be delivered 
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“bat” not more than one-half thereof sha 
to the reservee °° until after his removal west of the Missis- 
sippi River,” are the explicit directions of this statut 


Coercion, rather than freedom of action, is the expressive 
guage of that provision which proposes to retain in the 


lan 


t 


possession of the United States one-half of that nondescript 
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reservations which the United States has sold for money, 
and is, therefore, unable to grant in fee-simple, as required 
by the treaty. If there is anywhere in this statute any 
section, sentence, or phrase which reserved to the Choc- 
taws any option, any freedom of choice, either in respect 
of the mode provided for the adjustment of their claims, 
or the manner in which compensation for reservations 
which the United States had sold, and put the proceeds of 
such sales in its Treasury, it is not contained in that section 
in lieu of those 


which provided for the delivery of “scrip” 


grants in fee-simple which the United States had agreed 
should be delivered on the 24th day of February, 1836. 
The acts of 1837, 1838, and 1842 are in pari materia. They 
were all acts passed for the purpose of ascertaining the 
extent of the liabilities of the United States to the appel- 
lant under the fourteenth and nineteenth articles of the treaty 
of 1830. They were enacted because the United States 
had not fulfilled its obligations under those articles of that 
treaty. They were enacted in pursuance of a_ policy 
adopted by the United States to remove from the State of 
Mississippi those Choctaw heads of families and their children 
who were entitled to reservations and citizenship under 
the fourteenth article of said treaty. This is evident from 
the fact that Congress, subsequent to the expiration of Feb- 
ruary 24th, 1836, passed laws which provided for the fur- 
ther emigration of the Choctaw Indians residing in the 
State of Mississippi to the west of the Mississippi River. 

The act of July 2d, $836, appropriated thirty thousand 
dollars for this purpose. 

5 Stats. at Large, 76. 


The act of March 38d, 1843, appropriated sixty-seven 
thousand four hundred and ninety dollars “for the re- 


moval of the Choctaws to the west of the Mississippi.” 
5 Stats. at Large, 612. 
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The Choctaws had agreed, in the third article of the 


treaty, that of those who did not elect to remain and be-: 


come citizens, ‘one-half shall remove and depart from the 
ceded territory during the fall of 1831 and 1832,” and “the 


The time for the 


73 


residue to follow during the fall of 1833 
general removal of those who did not elect to remain had ex- 
pired, and there was no need for further appropriations for 
the removal of those who had elected to remain and be- 


come citizens, except upon the theory that “the policy of 


the Government’’ in respect of those who had acquired the 
rights guaranteed by the fourteenth article had changed, and 
all who had not secured reservations which the law would 
recognize and protect were to be required and forced to re- 
move from the Stat of Mississippr. [t is upon this theory 
alone that the provision which required the issuance of 
scrip in lieu of reservations was inserted in the act of 1842. 
If it had been the purpose of the United States to secure 
and protect those who had elected to remain and become 
citizens, it would have been an easy matter to provide that 
those who had elected to remain should have a right to 
select their reservations within the ceded territory, of an 
average quality and value with that embraced in the whole 
cession, or equal in value to that which the reservees oc- 
cupied at the date of the treaty, and from which they had 
been expelled, either by the agents of the United States or 
by the white settlers. If forced removal of those who had 
elected to remain was not the purpose and policy of the 
act of 1842, why provide that one-half of the certificates to 
be issued in liew of reservations should not be delivered to 
the reservee “ UNTIL AFTER HIS REMOVAL TO THE CHOCTAW 
TERRITORY WEST OF THE MISSISSIPPI RIVER?” 

Those who had remained desired to become citizens. 
They had continued to assert that purpose during all the 


s 


years that elapsed between the date of the treaty and the 


passage of these acts of Congress, This fact the Court 
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of Claims concedes in the ninth finding,-where, in respect 
to those who had elected to remain and become citizens, 
the following facts are stated: 

After the 24th of August, 1831, the agents of the United 
States—Armstrong and Lane—insisted that those whose 
names were not registered should go west, and if they 
did not go, soldiers would be sent to drive them out; 
that they would take their children from them, and many 
other threats were made by them. 

At the time of the report of the commissioners, under 
the acts of 1837 and 1838, to wit, on the 31st day of July, 
1838, about 5,000 remained in Mississippi. Notwithstand- 
ing the efforts of the removing agent of the Government 
to remove them, they remained, asserting their intention to 
do so, and claiming the benefit of the fourteenth article of 
the treaty of 1830. It was the intention of those remain- 
ing east of the Mississippi to take the benefit of the four- 
teenth article of the treaty. 

Record, p. 67. 


It is to be observed that these acts, which appropriated 
further sums of money “for the purpose of facilitating the 
emigration of the Choctaws from the State of Mississippi,” 
were passed about the time when this change of policy was 
to be made eftectual by means of the acts of 1837, 1838, 
and 1842. A condition of unrest, of want, and despair had 
overtaken these people in consequence of the wrongs 
which the United States had inflicted, and had permitted 
others to inflict, upon them, and it was evidently believed 
that “the policy.of removal,’ with respect to these Indians, 
could now be successfully accomplished. The report of 
the commissioners under the act of 1837 (made on the 
31st of July, 1838) portrays the helpless condition of this 
people when “the policy of removal” was to be enforced 
upon them so forcibly that it properly finds a place here. 
The language of the commissioners is as follows: 


There are many cases, also, in which claimants have re- 
moved from the lands occupied by them at the time of the 
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treaty in consequence of the settlement of the whites in their 
neighborhood. ‘This, and the consequences naturally re- 
sulting from it, and the proofs offered of its effects upon 
their minds, have induced the board to recommend such 
cases to Congress for allowance. 

The Choctaw Indians are shy and reserved in their inter- 
course with the whites, and do not readily mix with them. 
Ir Is PROVED IN A GREAT NUMBER OF CASES THAT THEY HAVE 
BEEN MOST WANTONLY ABUSED AND ILL-TREATED BY THEM, 
and that they could not livein peace in the same neighbor- 
hood. The large stocks of cattle and hogs introduced by 
the white settlers destroyed their crops, and their houses 
and cabins were torn down, burned, or takep possession of 
by them when they left home on their necessary hunting 
expeditions or to seek employment in picking cotton, Xe. 
UNDER THESE CIRCUMSTANCES THEY WERE COMPELLED, IN 
A GREAT NUMBER OF CASES, TO REMOVE. It is in proof, 


also, that many removed in consequence OT reports circu- 
} 4 | | ] } ia : -y Dae o 
lated arnnonye them that the lands occupied by them had 


n 
been sold by the Government, and when it was impossible 
for them to ascertain the truth or falsehood of such reports. 
THEY WELL KNEW, HOWEVER, FROM BITTER EXPERIENCE, 
THAT, WHETHER TRUE OR FALSE, THEY WERE AT THE MERCY 
OF THEIR WHITE NEIGHBORS. ‘THE INSTANCES ARE NOT 
RARE, AS THE EVIDENCE ABUNDANTLY SHOWS, IN WHICH 
FAMILIES HAVE BEEN WANTONLY DRIVEN FROM THEIR HOMES, 
AND HAVE FOR SEVERAL YEARS BEEN WANDERERS, LIVING 
ABOUT IN ALL SEASONS IN OPEN CAMPS, AND SEEKING A 
PRECARIOUS SUBSISTENCE, WHICH SCARCELY SUFFICED TO 
KEEP THEM ALIVE. 
Finding VIII, p. 66. 

A people thus situated are hardly in that condition of 
independence which would justify the author of their mis- 
fortunes to propose to them a compromise of existing rights, 
oT force Upon them a setilement of acknowledged and admitted 
rights, which AMAL the Court of Claims CONCE di 
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s to have been 
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it cannot find in the treaty of 1855 that which would de- 
stroy the legal effect of what was done under these acts 
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portion of the treaty of 1830 which provided for individual 
Indians!” 


Act oF Marcu 8p, 1846. 


The next act, in the series of statutes, by means of which 
the compromise and settlement of the disputed claims of the 
appellant are alleged to have been effected, is that of March 
3d, 1845. (5 Stats. at Large, 777). It is in substance pro- 
vided in that act that the scrip awarded, or to be awarded, 
to the Choctaws under the act of 23d of August, 1842, 
(supra,) which was not.deliverable east, (to wit, one-half,) 
should not be issued or delivered in the west, “but the 
amounts awarded for land on which they resided, but which 
it is impossible for the United States now to give them, shall 
carry an interest of five per cent., which the United States 
will pay annually to the reservees under the treaty of one 
thousand eight hundred and thirty, respectively, or to their 
heirs and legal representatives, forever, estimating the land 
to which they may be entitled at one dollar and twenty- 
five cents per acre: Provided, further, That so much of the 
law of twenty-third August, one thousand eight hundred 
and forty-two, as is inconsistent herewith, is hereby 
repealed.” 

It would be supposed that when provision was made for 
funding that one-half of the scrip which was not deliver- 
able “until after his [the Indian’s] removal to the Choctaw 
territory west of the Mississippi River,” that the other one- 
half of the scrip, which should have been delivered to the 
reservees in the State of Mississippi, would have been. so 
delivered. This, however, the United States refused to do. 
It funded that one-half which was deliverable west, and 
then refused to deliver the other one-half until after the 
Indian had removed west. ‘Thus the reservees, for whom 
the United States was by means of these statutes making 
such considerate provision, were to have nothing out of their 
lands from which they would be able to provide themselves 
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with those necessary articles which were indispensable to 
their comfort in that removal which the United States was 
now about to enforce against those who had the right to 
remain in Mississippi, and be protected in their homes as 
well as in their rights of citizenship. There does not seem 
to be anything in this act to which the appellant asserted 
or to which it was required to give assent. It was the act 
of the United States alone, and it is immaterial whether it 
was passed in order to protect the Choctaws from the greed 
and rapacity of those who were getting possession of their 
scrip for an insignificant consideration, or for the purpose 
of bringing to bear upon them an additional force which 
should accelerate removal, bi withholding the entire quantity 
of scrip unt y the reservee ** had removed to the: Choctaw terri- 
tory west of the Mississippi River.” ‘There was nothing in 
this act which required either assent or action on the part 
of the reservees whose scrip was to be funded under its 
provisions. ‘The act directed that the one-half of said scrip 
which was deliverable west should be funded at an annual 
interest of five per cent., and no protest or objection on the 


part of the reservee could have prevented the execution of 


the provisions of the statute or the funding of the scrip. 
The law does not require a party to make useless and idle 
protests in order to protect his rights.. If the protest would 
have been unavailing to the reservees whose scrip was to 
be funded under the provisions of this statute, then they 
vere not required to protest against its terms; and it is 
obvious that no protest on the part of the reservees to 
whom scrip had been allowed would have prevented the 
execution of the provisions of this statute, because its pro- 
visions were absolute and mandatory. 


Act oF JuLy 21st, 1852. 


The concluding act, by means of which the Court of 
Claims assumes that the compromise, accord and satistac- 


tion, and estoppel, in respect to the reservees who were al- 
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lowed scrip, became conclusive and complete, was that of 
July 21st, 1852 (10 Stats. at Large, 19), which provides as 
follows: 


For interest on the amounts awarded Choctaw claimants 
under the fourteenth article of the treaty of Dancing Rab- 
bit Creek of twenty-seventh of September, 1830, for lands 
on which they resided, but which it is impossible to give 
them, and in lieu of the serip that has been awarded under 
the act of twenty-third of August, eighteen hundred and 
forty-two, not deliverable east, by the third section of said 
law, per act of third March, eighteen hundred and forty- 
five, for the half year ending thirtieth of June, eighteen 
hundred and fifty-two, twenty-one thousand eight hun- 
dred dollars: Provided, That after the thirtieth day of June, 
erghteen hundred and fifty-two, all payments of interest on said 
awards shall cease, and that the Secretary of the Interior be, 
and he is hereby, DIRECTED To pay said claimants the amount 
of principal awarded in each case respectively, and that the 
amount necessary for this purpose be, and the same is 
hereby, appropriated, not exceeding eight hundred and 
seventy-two thousand dollars: Provided, further, That the 
final payment aad satisfaction of said awards shall be first 
ratified and approved, as a final release of all claims of such 
parties under the fourteenth article of said treaty, by the 
proper national authority of the Choctaws, in such form as 
shall be prescribed by the Secretary of the Interior. 


The release which was executed by the Choctaw National 
Council, in pursuance of the said statute, on the sixth day 
of November, 1852, after reciting the provisions of the 
statute, concluded as follows: 

Now, be it known, That the said general council of the 
Yhoctaw Nation do hereby ratify and approve the final 
payment and satisfaction of said awards agreeably to the 
provisions of the act aforesaid as a final release of the 
claims of such parties under the fourteenth article of 
said treaty. 


Finding XXII, p. 75. 


There are four things to be observed in regard to the 
provisions of this statute : 
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Ist. It appropriated the semi-annual interest due on the 
funded scrip for the six months ending the 30th of June, 
1852. 


2d. It directed that “all payments of interest on the said 
funded scrip should cease” after the said date. 


8d. It directed the Secretary of the Interior to pay the 
said reservees, whose scrip had been funded uader the pro- 
visions of the act of March 8d, 1845, ““THE AMOUNT OF PRIN- 
CIPAL AWARDED IN EACH CASE RESPECTIVELY.” 


4th. It REQUIRED “the proper national authority of the 
Choctaws” to first ratify and approve the payment and sat- 
isfaction of said awards of funded scrip, as a FINAL RELEASE 


of all claims of such parties under the fourteenth article of 


the treaty of 1830. 


[t is obvious that the only act the appellant was required 
to perform under the provisions of this statute was to 
ratify and approve the payment DIRECTED to be made as a 
release of the claims of said reservees whose scrip was to 
be paid and satisfied under the provisions of this statute. 
There seems to have been left to the appellant no option 
In regard to the acceptance of the payment of the amount 
necessary to pay and cancel this scrip, or in regard to the 
execution of the release which was to precede its payment. 

‘This statute came to the appellant with the declaration 
that all payments of interest on the serip which had been 
funded under the act of March 3d, 1845, should cease on 
the 30th of June, 1852. The act of 1845 had said to these 
reservees that the United States would pay interest on this 
funded scrip at the rate of five per cent. per annum FOREVER. 
‘These reservees were entitled to receive annually, as interest 
on the funded scrip, forty-three thousand six hundred dollars, 


subsequent to the date of the passage of the funding act 
of 1845. ‘This was about thirty-eight dollars annually to 
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each Choctaw head of a family. The act of 1852, there- 
fore, said to these reservees that this source of income and 
revenue must cease on and after the 30th of June, 1852. 
The Secretary of the Interior was directed to pay the prin- 
cipal of the sum which had been funded under the act of 
1845, upon the execution of the release required by the act 
of 1852. The payment of interest on the funded scrip was 
to cease whether the release was executed or not. If the 
act of March 3d, 1845, was an agreement to fund one-half 
of the scrip issued and to be issued under the act of 1842, 
and to pay interest thereon at the rate of five per cent. per an- 
num, FOREVER, then the act of 1852 was a repudiation of 
that agreement, because it directed that no further pay- 
ments of interest should be made after the 30th of June, 
1852; and this without regard to the execution of the re- 
lease required by the act of July 21st, 1852, or the assent 
of the appellant. Thus the Choctaw National Authorities, 
which were required to execute this release, were admon- 
ished by this statute that,if they refused or neglected to 
execute the required release, they were depriving the eleven 
hundred and fifty-five families for whom they were acting 
of the principal sum to which they were entitled, which 
principal sum the United States proposed thereafter to 
retain, without the payment of interest. ‘They were given 
to understand that the United States had repudiated the 
agreement to pay interest on the funded scrip FOREVER, 
and would thereafter pay no interest. The threat of the 
United States to these reservees, as expressed in the act of 
1852, was, “execute the release required by that act, or, 
you shall have neither principal nor interest of the funded 
debt.” 

In the face of such facts as these the Court of Claims is 
moved to use the following language: 


The release under the act of 1852 was executed by the 
proper authorities of the Choctaw Nation, and the findings 
do not show that, in accepting the payment of the $872,000, 
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such authorities, in anv way, were induced to accept the 
same by any misrepresentation or illegal procurement of 
the det end: LTS. ‘ may have been that the necessities of 
the Nation made it almost imperative that the appropria- 
‘tion of the he should be accepted ; but the con- 
dition and necessities of the parties have never been held 
suficient in law to annul and abrogate their agreements. 
(French ae) oemaker, l4 Wall.. : > 14.) The payment of 
the $872.000 was to be made on the condition that the 
Nation execute a release for claims under the fourteenth 
article, those claims being the original consideration of the 

agreement to pay in the form of an annuity ; and if rhe 
Nation aid not desire the payment of the annuity itself, 1 
should have refused to accept the same on the conditions 
provided for by the aet of 1852. 


i 
Record, p. 113. 
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The cuse O} Kreneh v. Shoemaker, which the court cites 
support of the proposition which 1t asserts In the above- 
quoted paragraph, Is not an authority by which either the 
pray ment nade, Or the release executed under the require- 
ments of the act of 1852, can be sustained. 


In that ease the suit was instituted upon an agreement 


made by the appellant, and « hn other persons therein 

named, in regard to mi operation, by “The Washington, 
] - . ae ee » 5 P ’ r¥1-1 gy 9 . we 

Alexandria, and Georgetown Railroad Company,” of the 


railroad between Washington, D. C., and Alexandria, Va., 
L( 


whieh had been built by «The W ashington and Alexandria 


Railroad Company,” and for af Givision of the stock OF the new 
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company between French, who was the appellant, and the other 
parties named in the agreement. The bill was filed by Shoe- 
maker to enjoin French from acting as President of the old 
company or from exercising any control or authority over 
the said railroad, and was based upon the stipulations of the 
above agreement. French filed an answer and cross-bill, 
in which he alleged, amongst other things, that the com- 
plainant, with the other parties named in the agreement, 
“ assailed, importuned, and threatened: him, and that, being 
greatly pressed by his necessities, he was at length forced to 
sign the said contract.” 3 

This court, Mr. Justice Clifford delivering the opinion, 
stated some significant facts, which so widely distinguish 
that case from the one under consideration that a mere 
statement of them will be sufficient to show how entirely 
the case relied on by the court fails to sustain its legal 
proposition. The following is the language of the court: 

Ist. “Fraud is undoubtedly charged in the answer, but 
the charge is Wholly unsupported by any satisfactory proof, 
and the charge is virtually abaudoned by the eross-bill, in 
which it is alleged that the respondent, NOTWITHSTANDING 
THE OPPRESSION AND INJUSTICE WHICH COMPELLED HIM TO 
EXECUTE THE AGREEMENT, WAS WILLING AND ANXIOUS, AND 
FOR A LONG TIME CONTINUED TO DEMAND, THAT THE SAME 
SHOULD BE CARRIED OUT ACCORDING TO ITS SPIRIT AND IN- 
TENT.” 

14 Wall., 829, 330. 


There is not, in the record in the case under considera- 
tion, any evidence that the appellant was ever “willing” 
or “anxious,” or ever “demanded,” the passage of the acts 
of August 23d, 1842, of March 3d, 1844, or that of July 
21st, 1852. ‘The appellant accepted the provisions of each 
of these statutes because it was the command of the Gov- 
ernment expressed in the statutes, and in regard to the 
acceptance or rejection of those provisions they had no 
option. This court will not fail to see and to understand 
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that these acts were to be the instruments by which the 
poor and helpless remuunt of Choctaws who still remained 
in Mississippi were TO BE FORCED TO REMOVE, BY COMPELLING 
THEM TO RECEIVE SCRIP IN LIEU OF THEIR RESERVATIONS, AND 
THEN DEPRIVE THEM OF THE SCRIP UNTIL THEY SHOULD AR- 
RIVE IN THE CHOCTAW COUNTRY WEST OF THE MISSISSIPPI 
RIVER. 

It is not pretended that there is anywhere in this record 
the slightest evidence that the appellant, or the individual 
Choctaws for whom it acted, ever “ demanded” the passage 
of the act of 1852 or the money which the United States re- 
quired to be paid under its provisions. 


2d. Again, the court, in that case, used the following 
language: 

Enough appears in the record to convince the court that 
the respondent was in straightened circumstances, that his 
business affairs had become complicated, that he was 
greatly embarrassed by litigations, and that he was in 
pressing want of pecuniary means; but the court is wholly 
unable 10 SCE, that the complainant 1S responsible for those circum- 
stances, or that he did any unlawful act, to deprive the re- 
spondent of his property, OR TO CREATE THOSE NECESSITIES 
‘OR EMBARRASSMENTS, or to compel him to do what he acknowl- 
edges he did do. * * * Such an act.as that of signing those 
instruments, under the circumstances disclosed in the rec- 
ord, must be regarded as a voluntary act, as it was unat- 
tended by GnHY act of violence, or threat of any kind, calculated 
IN ANY DEGREE, TO INTIMIDATE the party or to fore the result, 
ov to compel THAT CONSENT WHICH IS THE ESSENCE OF EVERY 
VALID CONTRACT. 


14 Wall, 333. 


The Court of Claims, when it cited the above decision, 
for the purpose of enforcing the proposition that the “ ne- 
cessilies”’ of the appellant could not relieve it from the legal 
effect of executing the release, had found, as facts estab- 
lished by the evidence, as follows: 


Ist. That in 1831 “the agent of the Government, in 
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carrying out the treaty with the Choctaws, discouraged ap- 
plications for reservations under the fourteenth article. 
Finding Vii. Record, }). 63. 


2d. That said agent declared that there “were too many 
of them desiring reservations,” and * he directed the inter- 
preter to tell them they must move.” 
Finding VII, Record, p. 62. 


3d. That the same agent advised the removing agents 
to threaten the Indians desiring to remain *‘ with punishment 
if they did not emigrate.” 
Finding VII, Record, p. 63. 


4th. That said agent was unfit for the duties of the sit- 

uation; that his conduct was marked by acts ealeulated to 

deter the Indians from making applications for reservations. 
Finding [X, Record, p. 66. 


5th. That said agent was abusive and insulting to the 
Indians, INTENDING THEREBY TO PREVENT THEM FROM MAKING 
APPLICATION FOR RESERVATIONS, AND NECESSITATE their going 
west of the Mississippi. 
Finding TX, Reeord. p. 66. 


6th. That “after August 24th, 1851, the agents of the 
United States—Arnistrong and Lane—insisted that those 
Choctaws whose names had not been registered under the 
fourteenth article, previous to that date, should go west, 
AND IF THEY DID NOT GO, SOLDIERS WOULD BE SENT TO DRIVE 
THEM OUT, AND THAT THEY WOULD TAKE THEIR CHILDREN 
FROM THEM, AND MANY OTHER THREATS WERE MADE BY 
THEM. 

Finding LX, Record, p. 67. 


7th. That on July 31st, 1838, about 5,000 Choctaws re- 
mained in the State of Mississippi, notwithstanding the 


efforts of the removing agent, of the United States to re- 
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move them. They remained in Mississippi asserting their 
intention to claim the benefits of the fourteenth article. 
Finding LX, Record, p. 67. | 


8th. That the condition of those who remained at the 
above date was as follows: “Thev have been most wantonly 
abused and ill-treated by the whites, and they could not 
live in peace in the same neighborhood. The large 
stocks of hogs and cattle introduced by the white settlers 
destroyed their crops. Their houses and cabins were torn 
down, burned, or destroyed by them. They well knew 
from bitter experience that they were at the mercy of their 
white neighbors. The instances are not rare in which 
FAMILIES HAVE BEEN WANTONLY DRIVEN FROM THEIR HOMES, 
AND FOR SEVERAL YEARS HAVE BEEN WANDERERS, LIVING 
ABOUT IN ALL SEASONS IN OPEN CAMPS, SEEKING A PRECARI- 
OUS SUBSISTENCE, WHICH SCARCELY SUFFICED TO KEEP THEM 
ALIVE.” 

Minding VIII, Record, p. 66. 


9th. ‘That “ many heads of Choctaw families, who either 
signified their purpose to remain, OR WERE PREVENTED 
FRUM DOING SO BY tHE ACTS OF THE AGENTS OF THE UNITED 
STATES, were driven from their reservations by white set- 
tlers, and before any classification was made under any 
law passed by Congress the lands of such reservees had 
been sold,-TO THE NUMBER OF ELEVEN HUNDRED AND FIFTY, 
AND SUCH HEADS OF FAMILIES PREVENTED FROM SECURING 
THEIR CLAIMS UNDER THE FOURTKENTH ARTICLE.” 

Hinding XII, Record, p. 71. 


10th. ‘The claimants under the fourteenth article, the said 
eleven hundred and fifty-five Choctaw heads of families 
and their children, WERE REDUCED TO A HELPLESS CONDITION 
OF WANT, which rendered it PRACTICALLY IMPOSSIBLE for 
them to contend with the United States IN THEIR REQUIRE- 
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MENTS that they (the said Choctaw heads of families) 
SHOULD ACCEPT AND RECEIVE THE SCRIP provided to be is- 
sued to them IN LIEU OF THEIR RESERVATIONS by the act of 
1842; and the said scrip, AND THE MONEY PAID TO REDEEM 
THE SAME, WERE TAKEN AND ACCEPTED, BECAUSE THEY WERE 
POWERLESS, to enforce any demands against, or impose con- 
ditions upon, the United States. - 
Finding XVI, Record, p. 72. 


It seems to us, too clear for argument, that here are a 
series of facts, which show such violence, intimidation, 
wrong, and oppression, which widely distinguish this case 
from that cited by the Court of Claims. If these facts, or 
any similar facts, had existed in that case, it is not possible 
that this court would have found a RELEASE EXECUTED under 
the accumulated pressure and force which they exerted— 
the result of that voluntary assent “ which is the essence of 
every valid contract.” In that case the court failed to tind 
that the complainant had done any acts which produced 
the necessitous condition of the appellant, while in this 
case the court finds that the “ helpless condition of want ” 
to which the appellant had been reduced when it was 
required to accept the provisions of these statutes, was pro- 
duced by the United States, either by the acts of its agents, 
or by its neglect and refusal to protect these fourteenth- 
article claimants against the depredations of white settlers. 


THE RELEASE NoT VOLUNTARY, AND, THEREFORE, NOT AVAIL- 
ABLE TO THE UNITED STATES AS A DEFENSE AGAINST 
THE FURTHER CLAIMS OF THE RESERVEES SPECIFIED IN 
SAID RELEASE. 


There is, however, a more conclusive answer to the con- 
tention that the Court of Claims had not, under the act of 
March 3d, 1881, any jurisdiction of any claims or causes of 
action growing out of treaty stipulations with the Choctaw 
Nation which had beev examined, adjusted, and settled in 
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the manner provided in the acts of March 3d, 1837, Feb- 
ruary 22d, 1838, August 23d, 1842, March 3d, 1845, and 
July 21st, 1852. 

It is indispensable to the validity in law, of a cOMPRO- 
MISE, by which a party surrenders or yields up some part 
of his rights, that the party whose rights are, by the com- 
PROMISE, surrendered, or conceded, away, MUST ACT FREELY ; 
and if a compromise has been secured BY EXCITING THE 
FEARS OF THE PARTY against whom it is sought to be en- 
forced, a court of equity will relieve the party from such 
compromise. ‘There must, in every such. case, be absolute 
and entire freedom of action and of choice. There must, 
in such cases, be no DuRESS. ‘The party against whom the 
compromise, Or ACCORD AND SATISFACTION, is sought to be 
enforced MUST AGREE TO THE PROPOSED COMPROMISE OR TO 
THE PROPOSED TERMS OF SETTLEMENT FREELY; AND HE MUST 
HAVE THE RIGHT TO ACCEPT OR REJECT THE TERMS OF THE PRO- 
POSED SETTLEMENT. The terms of the proposed compromise 
or settlement must be carried out AS PROPOSED BY THE PARTY 
OFFERING THE COMPROMISE, OR. PROPOSING THE TERMS OF SET- 
TLEMENT. 

These propositions find support in the following author- 
ities : 

Wiley v. Warden, 1 Williams, (Vt.,) 655. 

Clark v. Dinsmore, 5 N. H., 136. 

Fentress v. Markle, 2 Green, (lowa,) 558. 

Hardman v. Belhouse,9 M. & M., 600. 

Brock v. Blanchard, 2 Foster, (N. H.,) 303. 

Foshay v. Ferguson, 5 Hill, 154, 158. 
briges v. Withey, 24 Mich., 136. 
Blackburn v. Ormsby, 41 Penn. State h., 9 
Hearne v. Kiehe, 38 Ibid., 147. 

State Bank v. Littlejohn, 1 Dev. & Batt., 565. 
Higgins v. Halligan, 46 IIl., 178, 176. 


This court has trequeutly had occasion to consider what 


action on the part ot a citizen who had an unsettled claim 
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or demand against the Government would result in a com- 
promise, an accord and satisfaction or a valid settlement 
of such claim, so that the citizen could not again be heard 
to contest his case in the courts. In this class of cases the 
court has held— 

Ist. That the right or‘claim must have been disputed or 
denied by the United States. | 


2d. That the adjustment or settlement of the disputed 
claim by the citizen was voluntary. 


3d. That the remedy and settlement tendered by the 
United States was accepted by the citizen when he might 
have rejected its terms and brought suit against the United 
States in the Court of Claims. 


In the case of the United States v. Adams, 7 Wall., 468, 
479, this court said: | 


The bar to any further legal demand against the Govern- 
ment does not rest upon this acquittauce, but upon the 
VOLUNTARY SUBMISSION of the claims to the board, the hear- 
ing and final decision thereon, the receipt of the vouchers 
containing the sum or amount found due to the claimant, 
and the acceptance of the payment of that amount under 
the act of Congress providing therefor. 


In the case of Sweeney v. United States, 17 Wall., 75-78, 
this court used the following language: 

Parties may adjust their own DISPUTES, and when they 
do sO VOLUNTARILY AND UNDERSTANDINGLY, no appeal lies to 
the courts to review their MU'TUAL decision. 


In United States v. Justice, 14 Wall., 535-548, this court 
sald : 

This VOLUNTARY SUBMISSION and reception of the money 
is an acceptance on the part of the claimant of the mode 
tendered him by the Government for the SETTLEMENT of 


| lis DISPUTED CLAIM, and precludes him from any farther 
litigation. | 
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In another class of cases this court considers the exist- 
ence, as an element in the case, of the power of the Gov- 
ernment to enforce and compel the required act by the 
use of such means asthe STATUTE authorizes; that where a 
citizen submits to the requirements of the agents of the 
Government, in order to prevent bis business from being 
broken up and destroyed, the act done, or the release exe- 
cuted, under the pressure and force of such circumstances, 
is not voluntary. Itis declared that the party whose rights 
are to be affected by the act doue, or release executed must 
have an OPTION to refuse or assent to the proposed act. If 
the right of option did not exist, then the act done or as- 
sented to was not voluntary. It is also declared: in these 
cases that, in order to render the act done or the offer ac- 
cepted voluntary, the parties ‘‘ SHOULD STAND UPON AN EQUAL 
FOOTING.” 

Swift Company v. United States, 111 U. 8. R., 22. 

Maxwell v. Griswold, 10 How., 242, 240. 

Union Pacific Railroad Co. v. United Staies, 104 
U.S. R., 666, 667. 

Chicago and Northwestern Railway Co. v. United 
States, 104 Ibid., 680, 686. 

Tutt v. Ide, 8 Blatehford, 249. 

Wheeler v. Smith, 9 How., 55, 81, 83. 

Beckwith v. Frisbie, 32 Vt., 566. 

Loose v. Phipps, 7 Mann. & G., 586. 

Parker v. Ide, 7 Ibid., 293. 


Again, this court deals with another class of cases, where 
the principle is asserted that he who takes advantage of 
the necessities, poverty, distress, or helplessness of the 
party against whom an unjust or unconscionable deed, 
contract, release, or conveyance is sought to be enforced, 
and it is declared as the settled law of this court that such 
deeds, contracts, or conveyances, made with persons whose 
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condition was such as to render them incapable of freedom 
of action or choice, could not be enforced. ‘That ‘ neces- 
sitous men are not truly free men,” when, “to answer a 
present emergency, they submit to any terms the crafty 
may impose upon them.” 
Russell v. Southard, 12 How., 131. 
Villa v. Roderigues, 12 [bid., 339, 340. 
Pugh v. Davis, 96 U.S. R., 337. 
Allore v. Jewell, 94 [bid., 506, 512. 
Grattam v. Burgess, 117 Ibid., 180, 185. 


Mark the importance which this court, in each of these 
cases, attaches to the fact or act of VOLUNTARY SUBMISSION. 
The existence of option to refuse or accept the performance 
of the required act, and the situation and condition of the 
parties in respect to their condition, or being “on an equal 
footing.” It is the exercise of volition, or option, which 
results from ABSOLUTE FREEDOM .OF ACTION, which concludes 
the cltizen in the settlement which each of the above 
cases discusses. 

There is nothing in this record which shows that VoLUN- 
TARY SUBMISSION of claims on the part of the fourteenth- 
article claimants, which this court considered and held 
conclusive upon the litigants in the cases of Adams, Jus- 
tice, Sweeney, and “Swift Company,” above cited. 

The condition of these FOURTEENTH-ARTICLE reservees 
was such, during the period of these transactions, as TO 
PRECLUDE THE POSSIBILITY OF VOLUNTARY ACTION, 

The Court of Claims has settled this fact beyond all dis- 


pute in those findings of fact to which we have already 


directed the attention of the court. 

The record which is here presented for consideration, in 
regard to those whom the United States was bound to pro- 
tect in the enjoyment of rights guaranteed by treaty stip- 


. 


ulations, shows such conduct on the part of the agents of 


the United States as must naturally have excited in the 
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annoyed with suits for violating statutes of which they 
never heard; taxed, but not voting: working on roads they 
never use; growing poorer every day by “contact with a 
shrewder race; looked down upon as too inferior for inter- 
marriage or social intercourse; circumscribed by the action 
of Government toa limited and barren section of a territory 
whose fertile valleys they once possessed; gleaning a pre- 
carious subsistence trom the forest and from desultory 
labor; too often enduring the pangs of hunger in this land 
of abundance; with no fixed habitations, and scarcely a 
conception of the paradise of HOME; in sight of the school- 
house and within the sound of the churcb- -going bell, yet 
strangers alike to instruction and to the holy promises of 
our Heavenly Father. Shall these unfortunate people, 
after twelve years of broken faith and of hope deferred, be 
still further disappointed by the refusal of this board to 
decide their clainis? POWERLESS, POOR, ILLITERATE, ever 
ready to defend Us in war, BUT INCAPABLE OF DEFENDING 
THEMSELVES IN PEACE; ORPHANS IN THE EYE OF THE LAW; 
MERE INFANTS IN BUSINESS,—is it not time to act, definitely 
and without delay, upon their rights ? 


And yet the Court of Claims gravely decides that an 
adjustment of the claims of this people, thus situated, com- 
menced and carried on by the United States for its exclu- 
sive benefit, was a VOLUNTARY SUBMISSION of their rights to 
the terms demanded and enforced by the United States. 

Again, the Court of Claims finds, as a fact established by 
the evidence, that the United States, having sold and dis- 
posed of the reservations to which the said eleven hundred 
and fifty-five Choctaw heads of families and their children 
were entitled at the date of the treaty of 1830, did, between 
June, 1848, and November, 1851, issue and deliver to the 
said eleven hundred and fifty-five Choctaw heads of tam- 
ilies and to their children the certificates or scrip provided 
for in the said act, for one million four hundred and four 
thousand six hundred and forty acres of land, which certifi- 
cates or scrip the said Choctaw heads of families and their 
children WERE REQUIRED BY THE UNITED STATES TO RECEIVE 
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AND ACCEPT IN LIEU OF THE RESERVATIONS OF LAND TO WHICH, 
UNDER THE SAID FOURTEENTH ARTICLE OF THE TREATY, THE 
SAID CHOCTAW HEADS OF FAMILIES AND THEIR CHILDREN 
CLAIMED. 

Finding XIV, Record, p. 71. 


‘X 


[It is assumed that the bar to the further consideration of 
the claims of these reservees for that “further and full sat- 
isfaction ”’ for which the treaty of 1855 made provision, re- 


sults from three specific acts on the part of these reservees: 


Ist. ‘he VOLUNTARY SUBMISSION of their claims to the 
board of commissioners provided ‘by the acts of 1837 and 


1842. 


2d. ‘he VOLUNTARY ACCEPTANCE by the reservees of the 
certificates or scrip issued in lieu of their reservations, as 
provided in the THIRD section of the act of August 23d, 1842. 


sd. The VOLUNTARY ACCEPTANCE of the money appro- 
priated for the payment and redemption of that one-half of 
said scrip which had been funded, as provided in the act of 
July 21st, 1852. 

‘These THREE acts on the part of these reservees, not ONE 
of them is assumed by the Court of Claims to create a bar 
to a further consideration of said claims, and that, by reason 
thereof, that court could not allow them that ‘‘ FURTHER 
AND FULL COMPENSATION” for which the treaty of 18505 
made provision. [It is the concurrence of each of these 
acts which creates the bar and produces the estoppe)]; and 


each of them must have been VOLUNTARY ACTS on the part 
of the reservee. If any or either of these independent and 
distinct acts were INVOLUNTARY, or were not the. result of 
freedom of action, then it necessarily results that the estop- 
pel, from which the bar to a further prosecution of the 


claims results, is destroyed and becomes inoperative. 


The scrip which was to be issued to said reservees in 
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lieu of the reservations which it was “impossible for the 
United States to give them” was, by the statute under 
which it was issued, to be delivered, one-half in the State 
of Mississippi, where the reservee resided, and one-half 
after the arrival of the reservee in the Choctaw territory 
west of the Mississippi River. No PART OF THE SCRIP WAS 
DELIVERED AS REQUIRED BY THE STATUTE. ‘That one-half 
which was deliverable in the Choctaw territory west of the 
Mississippi River was not delivered at all, but was funded 
under the provisions of the act of Mareh 3d, 1845. That 
one-half of said serip, which the statute required to be de- 
livered in the State of Mississippi, was not so delivered, 
but it was, after the passage of the funding act of 1845, 
withheld from the reservee by the United States until the 
reservee had started for, or had actually arrived in, the 
Choctaw territory west of the Mississippi River. 

This fact is found by the Court of Claims in the follow- 
ing language: 

The United States REFUSED to deliver to the said Choctaw 
heads of families and their children that one-half of the 
scrip Which might have been delivered to them under the 
provisions of the said act of Congress east of the Missis- 
sippl kiver, until the said Choctaw heads of families and 
their children had either started for, or actually arrived in, 
the Choctaw territory west of the Mississippi River. 


Finding XIV, Record, p. 72. 


It is indispensable to the validity in law, of an accord 
and satisfaction, that the terms of THE NEW AGREEMENT, from 
which the accord and satisfaction is allewed to result, should 
be carried out and fulfilled in strict conformity with the 
requirements or undertakings of the new agreement. The 
failure, neglect, and refusal of the United States to issue 
and deliver this scrip as provided in the statute—which, so 
far as these fourteenth-article claimants were concerned, 


was the ONLY AGREEMENT made by the United States—was 
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of itself sufficient to avoid the plea of accord and satistac- 
tion set up in the special p lea of the defendant. 
[t is submitted, therefore, in conclusion, upon this ques- 


ste as follows: 


. That the submission of the claims of the reservees 
Phe the FOURTEENTH article of the tr aty of 1830, to the 
commissioners appointed under the acts of 1837 and 1842, 
was not the result of that voluntary action on ‘the part of 
said reservees which this court has declared makes an 


estop] el. 


2d. ‘hat the acceptance of the scrip issued to said res- 
ervees in lieu of the reservations to which they were con- 
ceded to be entitled was not VOLUNTARY, and the said 
reservees had no option in regard to the acceptance or 


non-acceptance thereof. 


3d. That the receipt of the money paid to redeem that 
part of said scrip which was funded under the provisions 
of the act of March 3d, 1845, and the execution of the re- 
lease, required, as a CONDITION PRECEDENT, to the payment 
of the money necessary to redeem and satisfy said scrip, 
were not the voluntary acts of the said reservees or of the 
Choctaw National Authority, but the acceptance of the said 
money an d the execution of s: aid release were acts dene by 
the said reservees, because they were in that helpless con- 
dition which rendered it impossible for them to contend 
with the United States in its requirement that the said 
reservees should accept said scrip, as well as the money 
paid to redeem the same, and should also execute the re- 


ease requl ired by the act of 1852 


4th. That even if the act of August 23d, 1842, was an 
act of compromise, or of accord and satisfaction, still the 


appellant was not concluded by an acceptance of its pro- 


? 


visions, because the terms offered or proposed by the United 
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States, AS CONTAINED IN THAT STATUTE, were not carried into 
effect or complied with by the United States. 

It necessarily results, therefore, from all these consider- 
ations, that the alleged discharge and satisfaction of the 
claims of the said ELEVEN HUNDRED AND FIFTY-FIVE CHOCTAW 
HEADS OF FAMILIES and their children in the defendant’s 
special plea mentioned, were not in law effective, and. did 
not release and discharge the defendant from its obligation 
to make compensation to the said specified number of Choc- 
taw heads of families and their children for the lossand dam- 
age which they sustained by reason of the neglect and fail- 
ure of the United States to fulfill the stipulations of the 
FOURTEENTH article of the treaty of 1880; and it is equally 
true, from the same considerations, that the Senate of the 
United States, acting under the authority conferred by arti- 
cle XI of the treaty of 1855, and the Court of Claims, act- 


, Y 


ing under the authority of the act conferring the present 


jurisdiction, had the right, in the exercise of the power con- 


ferred, to examine, consider, and allow such compensation 
for said losses and damages as was contemplated by the 
appellant and the United States when it provided, in said 
article of said treaty, that “the rights and claims” of the 
appellant “against the United States” should receive “a 


just, fair, and liberal consideration.” 
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F. ‘Tse Treaty oF 1855, spy Force or rts Own TERMS 
AND Provisions, Sxet ASIDE AND DESTROYED, AS A 
LEGAL DEFENSE IN THIS PROCEEDING, THE RELEASE 
KXECUTED BY THE AUTHORITY OF THE CHocTAw Na- 
TION ON THE 6TH Day or November, 1852; AND THE 
SENATE OF THE UNITED STATES, BY FORCE OF THE 
PROVISIONS OF ARTICLE XI oF SAID TREATY, AND 
THE COURT OF CLAIMS, IN ITS EXERCISE OF THE 
PowrER TO REVIEW “THE ENTIRE QUESTION OF Dir- 
FERENCES Dr Novo,” WweERE AUTHORIZED AND KE- 
QUIRED TO EXAMINE, CONSIDER, AND ADJUDGE, UPON 
PRINCIPLES ‘* JusT, FatrR, AND LIBERAL,” THE RIGHTS 
AND CLAIMS OF THOSE CHoctaw HEADS OF FAMILIES 
AND THEIR CHILDREN IN WHOSE BEHALF THE SAID 
RELEASE WAS EXECUTED, AS REQUIRED BY THE PRO- 
VISIONS OF THE Act APPROVED JULY 2IsT, 1852, 
NOTWITHSTANDING SUCH RELEASE. 


It was the intention of the parties to the treaty of 1855 
to re-open the whole subject of the claims which the appel- 
lant, as a Nation, or the individual members of the Nation, 
at that time, asserted against the United States. This 
proposition is established by the tollowing considerations: 

Ist. By the facts and cireumstances which preceded the 


conclusion of the treaty. 


2d. By the express language and provisions of the treaty 


itself. 


‘The Court of Claims finds, as facts established by the 


evidence, that the appellant, previous to the date of that 


treaty, had presented and urged its rights and claims 
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against the United States, as then existing, to be in sub- 
stance as follows: 

Ist. That in a communication of the 5th of April, 
1854, the delegation presented to the Commissioner of 
Indian Affairs a general statement or survey of the con- 
dition of the relations then existing between the Choctaw 
Nation and the United States, in which they made serious 
complaint against the Government, especially for causes 
of dissatisfaction arising under the treaty of “ Dancing 
Rabbit Creek.” It was claimed in that and other com- 
munications, prior to the treaty of 1855, that scarcely one 
of the stipulations of said treaty had been carried out by 
the Government to do justice according to the intent of 
the treaty. 


2d. That under the fourteenth article every head of a 
family could have remained east, but that a great many of 
them yielded to the policy of the Government, and con- 
sented to go west; that sufficient time was not given 
them, but that they were hurried off, to the detriment of 
their life and property. ‘They contended that no compen- 
sation had been made by the Government for the sacrifices 
which the people had been subjected to in consequence of 
being compelled to leave their personal effects. 


3d. That 1u many instances no cattle had been furnished 
by the Government for the cattle left by the Indians who 
emigrated, although they were assured that such compen- 
sation would be made. 


4th. They claimed that their reservations under the 
fourteenth article were sold by the Government; that the 
Indians were dispossessed of them by lawless white men, 
and that threats and intimidation had been used to torce 
the emigration of those who desired to remain and who 


were entitled to reservations under said article. 
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oth. They alleged that the laws passed for the examina- 
tion of their claims under said treaty and said article pre- 
scribed a course of adjudication of so rigid and technical 
a character as necessarily to exclude many just claims; 
that many were compelled to remove because of the failure 
of the Government to give them their rights under said 
article, and that the law unjustly cut off such persons from 
all benefits, 


6th. That the scrip issued under the Jaw was paid in 
such a manner as to make it of but little value to the In- 
dian, and that the result was that those who received any- 
thing received but a mere pittance. 


7th. They contended that many claims existed unad- 
justed and unpaid under the nineteenth article; that it was 
hopeless to press the various claims as individual claims 
against the Government, and that they could only be set- 
tled by the Choctaw Nation, and that so loug as they were 
unsettled there would be controversy and excitement; that 
the Choctaw Nation could better adjust such claims with 
the individuals than the United States. ‘They insisted on 
important national claims which should be adjusted and 
settled. 


8th. They claimed that under the treaty of Dancing 
Rabbit Creek the Nation was entitled to the funds arising 
from the sale of Jands ceded, after deducting expenses of 
sale and the * debt” mentioned in such treaty. 


9th. That the Government was a trustee for the Choctaw 
Nation in the sale of the lands ceded by the treaty of 1830; 
that after the payment of the expense incident to the exe- 
cution of the trust, the Indians were entitled to the re- 
mainder; and that the payment to the Nation of such 
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remainder might operate in law toa satisfaction of indi- 
vidual claims under a new treaty. 


Finding XXIV, Record, pp. 75, 76, 77. 


10th. That their own lands, to which they were entitled 
under the treaty of 1830, but of which they were dispossessed, 
they could have sold in many cases for from five to ten 
dollars an acre. 


Finding XXVIII, Record, p. 81. 


11th. That the negotiations, in which the said claims 
were presented for the consideration of the officers of the 
United States engaged in conducting said negotiations on 
its behalf, continued until the 25th of September, 1854, 
when the Secretary of the Interior refused to further continue 
them. 


Finding XXVIII, Record, p. 84. 


12th. That on the 9th of April, 1855, the negotiations 
were resumed at the instance of the United States, and were 
thereafter conducted with reference to the accomplishment 
of the following objects: 


First. That the United States should provide, in a new 
treaty, for an examination and settlement of all the claims 
of the Choctaws, whether national or individual, under 
the treaty of 1830, as specified in their letter to the Com- 
missioner of Indian Affairs dated April 5, 1854. 

SeconD. ‘That the Choctaws should adjust their disputes 
with the Chickasaws; should lease to the United States 
“all that portion of their common territory between the 
98th and the 100th degree of west longitude, for the per- 
manent settlement of the Wichita and such other bands of 
Indians as the Government might desire to locate therein ;” 
and should absolutely and forever quit-claim and relinquish 
to the United States all their right, title, and interest in 
and to auy and all lands west of the 100th degree of west 
longitude. 


Finding XXVIII, Record, pp. 84, 85. 
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Those matters and subjects of eontention which were 
assertion on the part of the appellant in 1854 and 1855 
have become established facts, as the result of that judicial 
investigation which has been accomplished under the au- 
thority of the jurisdictional act. The Court of Claims has 
found as facts established, and as legal conclusions result- 
ing from those facts, as follows: 


Ist. Under the fourteenth article of the treaty of 1830 
there were 1,489 heads of families entitled to reservations 
in fee-simple. 


Findings XII, XIII, XIV, Record, p. 71. 


2d. ‘These Indians, by the terms of the treaty, had the 
- ° ry . . ° 
right to remain. ‘They were under no obligation to remove. 


kecord, p. 109. 


38d. Of this number, 1,846 did not receive their reserva- 
tions, and they were entitled to reservations aggregating 
1,630,400 acres. 
Findings XIII, XIV, Record, p. 71. 


4th. They claimed these reservations according to the 
terms of the treaty, and did all they could to procure them, 
but were defeated by the wrongful acts of the agents of the 
Government. | 


Findings XII, XIII, Record, p. 71. 


5th. Although they were entitled to these lands an fee- 
simple, the Government sold the lands to which they were 
thus entitled, and put the money in the Treasury. 
Finding XIV, Record, p. 71. 


6th. The Government having, by its own wrongful acts, 
deprived these fourteenth-article claimauts of these lands, 
and without any fault on the part of said claimants, and 


having put it out of its power to comply with the treaty, 


thereupon Congress provided, by the act of August 28, 


es 
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1842, for issuing and delivering to them scrip in lieu of 
their reservations, when they arrived west of the Missis- 
sippi, and not before, which scrip, thus issued and de- 
livered, they were required to accept “ in lieu of their res- 
ervations.” 

Finding XIV, Record, p. 71. 


7th. The Secretary of War ordered that none of it should 
be delivered until they were on the way, and afterwards 
changed that order by another directing that none should 
be delivered until their arrival in their new homes in the 
W est. 

Finding XLIIT, Record, p. 94. 

Sth. They were coerced to accept this scrip by that help- 
less condition of want to which they had been reduced by 
the acts of the agents of the United States. 

Finding AVI, Record, p. 72. 


9th. By the act of July 21st, 1852, $21,800 was appro- 


priated to pay interest on this scrip for the half year ending 
June 30th, 1852, and providing that no interest should be 
aid after that date; and appropriated $872,000 to pay the 
scrip funded under the act of 1845, but provided that this 
money should not be paid, until they executed a release of 
all claims under the fourteenth article, and the release was 
executed. 
Finding XV, Record, p. 72. 


10th. Of these acts of flagrant injustice they complained 
before the conclusion of the treaty of 1855. 


Finding XXIV, Record, pp. 76, 77. 


lith. The treaty ot 1855 provided that all these claims 
nould be submitted to the Senate. to be there considered 
upon principles “just, fair, and liberal.”” The Court of Claims 


found as a fact that they took the money for which the 
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release was executed because they were powerless to do 
otherwise, (finding XVI, p. 72,) and the Court of Claims 
declared, and the United States contended, in the face of 
these facts, that that release is conclusive upon those four- 
teenth-article claimants whose scrip was redeemed; and 
this court is now called upon to decide whether, on these 
undisputed facts, it is binding upon them, taken in connec- 
tion with that treaty. 

The lawless violence and outrages which were perpetrated 
upon the fourteenth-article claimants, as they have been 
shown to exist, need not be further considered here; but 
the extent of the losses resulting from those wrongs are 
appropriate subjects of consideration in determining what 
the treaty of 1855 was intended to accomplish, so far as 
ae for “further and full satisfaction” to those four- 
teenth-article claimants who had received ‘the merest pit- 
tance’’ asthe result of that “ rigid and technical adjudication” 
of their claims which was provided by the acts of 1837, 
1838, and 1842. 

The appellant asserted that the extent of obligations of 
the United States under the fourteenth article was $2,550,000. 
This estimate put the lands then claimed as having been 
ee by that article at $1.25 per acre. 

Findi e XXV 2 Reeord, p. iy g 

The Court of Claims has found that thirteen hundred and 
forty-six heads of Choctaw families and their wohibivia were 
entit! ed tO o7e million SiX hundred and thirti thousand four 
hundred acres of reservations, and that said reservations 
were worth in 1830 and 1831, when the title to them was 
inchoate—mere floats—thre million sixteen thousand LiWO hun 
dred and forty dollars ($3, 016, 240). 

Findings XIII, XIV, X XIX, Record, pp. 71, 80. 


The said fourteenth-article claimants had received from 


the United States when the negotiations which preceded 
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the treaty of 1855 commenced the following payments in 
money and property on account, in part settlement of, 
the claims of said reservees: | 
Ist. The amount paid under the act of July 21st, 1852, 
$872,000. 
Finding XV, Record, p. 72.. 


2d. Amount of scrip issued in lieu of reservations, being 
701,680 acres, at 214 cents per acre, $150,861.20. 
Finding XXX, Record, pp. 85, 86. 


The amount of these two payments of money and scrip, 
therefore, was one million twenty thousand eight hundred 
and sixty-one dollars and twenty cents ($1,022,861.20), 
showing a loss on this account, even at the valuation put 
upon these reservations by the Court of Claims, amount- 
ing to one million nine hundred and ninety-five thousand 
three hundred and seventy-eight dollars and eighty cents 
($1,993,378.80). 

But the value of these reservations should have been 
fixed at the date when the reservees became entitled to 
“‘orants in fee-simple,” to wit, on or about the 24th of 
February, 1836, and not in 1830 and 1831, when the 
reservee had no absolute title which he could convey. 

The appellant in its letter of April 5th, 1854, states that 
“their own lands, of which they were dispossessed, they 
could have sold in many cases tor from five to ten dollars 
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an acre.” 


Finding XX VIII, Record, p. 81. 


The Senate Committee on Indian Affairs, discussing the 
value of these’ reservations, used the following language: 


Their lands, partly improved, and naturally selected by 
them for their superior advantages of soil and situation, 
were worth, probably, much more than $1.25 per acre, per- 
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haps, on an average, not less than five dollars, and much of it 
still more. 


Senate Report Committee No. 374, 35th Cong., 2d 
Sess. 


The sales of the orphan lands reserved by article XTX, 
perhaps, furnish the best evidence of the value of these 
reservations. ‘They were required to be of an average 
quality and value with the other lands ceded by the treaty 
of 1830. owen were selected so as to be “of such average 
quality and value.’ 

There were one hundred and thirty-four quarter sections 
of such reservations, and there was embraced in said res- 
ervations twenty-one thousand tour hundred and _ forty 
acres, which were selected promiscuously in the three dis- 
tricts of land embraced in the Choctaw cession of 1830. 


Finding XXII, Record, p. 74. 


Those reservations being sold by and under the direc- 
tion of the United States, brought the sum of one hundred 
and twenty thousand eight hundred and twenty-seven dollars and 
seventy-six cents shen ba or a net average of five 
dollars and sixty-three cents ($5.63) per acre. 


Finding XXXIX, mea p. 92. 


Let us look for a moment at the magnitude of thes 
fourteenth-article e ‘laims as they existed at the date of ai 
negotiati ns. 

There were 1,346 Choctaw heads of families who were 
entitled to reservations under the fourteenth article. That 
tact is beyond dispute, because the Court of Claims has so 
found it. These reservees were entitled on the 24th day 
of February, 1836, to grants in fee-simple for one million 
six hundred and thjrty thousand four hundred acres 


(a, 630,400) of reservations. 


Findings XIII and XIV, Record, p. 71. 
28 


a 
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If said reservations were worth on that date five dollars 
an acre, as the appellant contended and the Senate Com- 
mittee admits, then the amount due to said fourteenth- 
article claimants was $8,152,000, from which should be 
deducted the amount paid in money—$872,000—and the 
amount realized from the scrip at t 213 cents an acre ($150.- 
861.20), making an aggregate of $1,022,861.20; and this 
amount being deducted, leaves a balance due for losses on 
account of these claims amounting to the sum of $7,128, 
138.80. 

If the value of said fourteenth-article reservations is fixed 
at the value of the orphan reservations, as shown by the 
net proceeds of their sale, then the amount of losses to the 
fourteenth-article reservees was largely in excess of the 
above sum, as follows: 

Value of 1,680,400 acres of reservations, at five dollars 
and sixty three cents ($5.63) per acre, 1s $9,179,152; from 
which deduct the above amount for payment in money and 
scrip, leaves a balance of $8,156,290. | 

In view of the magnitude of these losses, it can be easily 
understood why it was that the Choctaw commissioners, in 
their letter of April 5th, 1854, requested the Commissioner 
of Indian Affairs to— 

Consider the history of the execution of the fourtee nth 
ar ticl e ot the tre: uty and the Wrong a) id in) justice A inflicted upon 
a lar ge portion of that class who sleeted to ‘take aed ige of its 
Pp ‘00 LStONS. 


Finding XXVIII, Record, p. 80. 


Their lands had been refused them when they were de- 
manding them under the treaty. ‘They were sold by the 
Government when it had no right to sell them. They were 
required to go to the west when they desired to remain, 
aud had aright to remain. ‘hey were compelled to go 
west as a condition precedent to receiving this scrip, and 
they were compelled for the still stronger reason that the 
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Government had sold from them their homes, and left no 
alternative but to go; and after they had gone, the Gov- 
ernment dictated to them its own terms of settlement, by 
saying the interest on this scrip is to be stopped; no more 
will be paid; and $872,000 will be paid you if you will 
execute a full release of all these claims, but nothing if 
vou refuse, , 

These claims were the most extensive, the most impor- 
tant, as well as the most just, of any that were asserted, 
because they had about them such incidents of wrong and 
oppression as made them the most conspicuous in character 
and the most general and all-embracing of all the claims 
asserted. ‘hey affected the largest number of the Choc- 
taw people, and involved amounts of more than ordinary 
magnitude. They were put in the fore-front of the pre- 
liminary statement of their claims as furnished by them in 
their letter of the 5th of April, 1854. ‘They are the first 
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item in the * estimate” furnished to the Commisioner of 
Indian Affairs by the agent of the United States for Choc- 
taws as “a comparative estimate or approximate statement 
of the claims then asserted by the Choctaw commissioners,”’ 


Finding XXVI, Record, p. 77. 


The ultimatum of the Choctaw commissioners was, that 
the United States should agree “IN A NEW TREATY for an 
examination and settlement OF ALL THE CLAIMS OF THE 
CHOCTAWS, WHETHER NATIONAL OR INDIVIDUAL, under the 
treaty of 1830, AS SPECIFIED IN THEIR LETTER TO THE CoM- 
MISSIONER OF INDIAN AFFAIRS, DATED APRIL 5d, 1854.” 

Finding XXVIII, Record, p. 85. 


This necessarily included provision for an examination 
of the claims of those who had ‘‘ RECEIVED THE MEREST 
PITTANCE,” as well as those whose reservations * were sold 
from them by the Government as public land,” or who 


were “forcibly dispossessed of their lands,” or were 
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‘driven from their lands” by the “threats and intimida- 
tions” of “ heartless and lawless white men.’’ This lan- 
guage,and these terms, mean none other than those per- 
sons who had received “a compensation wholly inadequate,” 
by means of those provisions which were contained in the 
acts of 1837, 1842, 1845, and 1852. It is thus made clear 
and express that the contracting parties, when they were 
discussing those subjects and matters which were to be ex- 
amined, adjusted, and settled by means of a new treaty, 
INTENDED TO PROVIDE, in such new treaty, for a re-exanuna- 
tion, by the tribunal to be created by such new treaty, of 
the claims of those fourteenth-article claimants who had 
received that “ merest pittance,” or that “compensation 
wholly inadequate,’ which had been theretofore provided 
under acts of Congress. 


THE Laneuace Usep In tHe TREATY WHICH RESULTED 
FROM THESE NEGOTIATIONS EXPRESSES THE INTENTION 
oF BotH PARTIES, THAT THE SENATE, IN THE ADJU- 
DICATION OF THE QUESTIONS SUBMITTED, SHOULD Ex- 
AMINE AND CONSIDER ALL THE CLAIMS OF THE CHOC- 
TAWS, WITHOUT ReGARD TO THE QUESTION OF ANY 
PREVIOUS ADJUSTMENT AND SETTLEMENT OF SUCH 
CLAIMS, OR THE EXECUTION OF SarID ALLEGED RE- 
LEASE, 


It being clear that such was the ‘tention of the parties 
during the negotiations which preceded the treaty of 1855, 
it is important to inquire if that intention has been ex- 
pressed in apt and appropriate language in that treaty. 


The Court of Claims, in its opinion, deciares that it can- 


not find such an intention expressed in any of the provi- 
sions of the treaty of 1855. The language of the court 
upon that question is as follows: 


The acceptance of the annuity under the act of July 
21, 1852, and the execution of the instrument set forth in 


«> 


221 


the twenty-third finding, are the acts of the constituted 


authorities of the Choctaw Nation, and we find no warrant 
in anything said in the treaty of 1855 * * *- to justify 
us in disregarding the legal effect of that instrument. 

Record, p. 114. 


The correctness of the above conclusion can only be 
determined by an examination of the provisions of the 
treaty itself. The only language in the enacting provisions 
of that treaty which provides for an examinh&tion of the 
claims of the appellant against the United States is con- 
tained in article XI, which is as follows: 


The Government of the United States not being pre- 
pared to assent to the claim set up under the treaty of 
September 27, 1830, and so earnestly contended for by 
the Choctaws as a rule of settlement, but justly appreciat- 
ing the sacrifices, faithful services, and general good con- 
duct: of the Choctaw people, AND BEING DESIROUS THAT 
THEIR RIGHTS AND CLAIMS AGAINST THE UNITED STATES 
SHALL RECEIVE A JUST, FAIR, AND LIBERAL CONSIDERATION, it 
is therefore stipulated that the following questions be 
submitted for adjudication to the Senate of the United 
States: 

First. Whether the Choctaws are entitled to, or shall 
be allowed, the proceeds of the sale of the lands ceded by 
them to the United States by the treaty of September 27th, 
1830, deducting therefrom the cost of their survey and 
sale, and all just and proper expenditures and payments 
under the provisions of said treaty; and, if so, what price 
per acre shall be allowed to the Choctaws for the land 
remaining unsold, IN ORDER THAT A FINAL SETTLEMENT WITH 
THEM MAY BE PROMPTLY EFFECTED ; or 

Second. Whether the Choctaws shall be allowed a Gross 
SUM IN FURTHER AND FULL SATISFACTION OF ALL THEIR 
CLAIMS, NATIONAL AND INDIVIDUAL, AGAINST THE UNITED 
SravTes; and if so, how much. | 

11 Stats. at Large, 613. 


In giving construction to this language—if it is not so 
clear and unmistakable that it requires no aid trom con- 
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struction—it is permitted to read these words in the light of 
the facts which preceded its conclusion. If, however, 
there is no ambiguity of language in its: provisions, it 1s 
neither useful nor necessary to exercise or resort to the 
office of construction. 

[t is impossible to find in the terms of the above article 
that language which excluded from submission to, or con- 
sideration by, the Senate the claims of those individual 
Choctaws who had received scrip and money, as provided 
in the acts of August 23d, 1842. and July 21st, 1852. This 
is made exceedingly clear upon the following considera- 


tions: 


First. Submission “for adjudication to the Senate ” 
was provided, because the United States desired that “THE 
RIGHTS AND CLAIMS” OF THE CHOCTAW PEOPLE AGAINST THE 
Unitep STATES should receive “A JUST, FAIR, AND LIBERAL 
CONSIDERATION.” ‘This necessarily embraced the “ RIGHTS 
AND CLAIMS” of ALL of the Choctaw people, not a few or a 
part of them. It did not exclude from consideration by 
the Senate the claims of those Choctaws who had, previous 
to the date of that treaty, received from the United States 
“the merest pittance,” or “ a compensation wholly inade- 


quate.’’ 


SECOND. Such submission to the Senate was provided, 
‘‘IN ORDER THAT A FINAL SETTLEMENT WITH THEM (THE UHOC- 
TAWS) MAY BE PROMPTLY EFFECTED.” 

Surely this language implies that the only settlement 
which should be considered FINAL was that which should 
result from the adjudication and decision of the Senate 
under that treaty. The settlement provided for in that 
treaty was to be FINAL, and this necessarily implies that 
no other settlement, by means of which some of the Choc- 
taw people had received “the merest pittance,” or “a 
compensation wholly inadequate,” should be so considered. 


All the Choctaw people, by means of this new treaty, were 
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to have “ THEIR RIGHTS AND CLAIMS” examined and ad- 

justed upon terms ‘“ JUST, FAIR, AND LIBERAL,” aud these 

terms would not permit the exclusion from consideration 

+ 2 by the Senate of the “ RIGHTS AND CLAIMS” of any Choctaw 
citizen whose rights and claims had not been examined, 
eo 7 adjusted, and settled according to the requirements of those 


: 

' . ° 

" principles. 
' 


TutrD. Such submission to the Senate was provided, In 
order that “‘FURTHER AND FULL SATISFACTION” ‘“* OF ALL 
THEIR CLAIMS”? against the United States should be ob- 
tained and secured. 

These words are inconsistent with the assumption that 
of those who had, by means of 


~ 


“the rights and claims” 

antecedent examinations under statutory proceedings, re- 

ceived “the merest pittance ” or “a compensation wholly 

ee ie inadequate;”’ were to be excluded from the consideration 
of the Senate in that examination and adjudication of the 
‘*RIGHTS AND CLAIMS” of a// the Choctaws which the Senate 


a : 


; was required by the treaty to make upon terms “ just, fair, 
and liberal,’’ 

‘To provide for a “ FURTHER SATISFACTION” of claims 
implies that claims are to be examined which have been 
to some extent satisfied, and upon which something, either 
im money or property, has been paid. To provide for a 
‘“FULL SATISFACTION” of claims implies that such claims 
| have been previously, partially, or incompletely satisfied. 

That “FURTHER AND FULL SATISFACTION” of “ALL THE 
CLAIMS” of the Choctaws against the United States, which 
| ! it was admitted in this treaty ought to be made, 
was to be provided by means of the submission of all the 
‘* RIGHTS AND CLAIMS” of the Choctaws to the Senate. The 
determination of the question of the extent and the amount 
for which “ FURTHER AND FULL SATISFACTION” should be 


provided necessarily required the Senate to examine into 
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made, and to determine how much or what sum was re- 
quired to be paid in order to provide that *“ FURTHER AND 
FULL SATISFACTION ” which the United States, by the treaty, 
agreed to make. It is obvious that this could not be done 
without a full, thorough, and complete re-examination of all 
antecedent settlements, adjustments, and payments; and 
for the purpose of having and permitting such re-examina- 
tion of such “rights and claims,” and determining the 
question of the right of the Choctaws to a “ FURTHER AND 
FULL COMPENSATION,” all settlements, releases, and acquit- 
tances are, by the provisions of the treaty, set aside, if they 
hinder or prevent such re-examination. 

This proposition results from the recognition of that 
principle of law which asserts that where a power is con- 
ferred or a duty enjoined by a statute in general terms, 
and in respect to the execution of the power or the per- 
formance of the duty the statute fails to give direction, 
that there, and in all such cases, the general terms of the 
statute authorizes the execution of the power or the dis- 
charge of the duty by the use of such means as are most 
appropriate and reasonable for the execution of the power 
or the discharge of the duty which the statute has conferred 


and enjoined. 


KourtH. It is obvious that another and familiar rule of 
law would justify the proposition for which we here con- 
tend, even if the strong and peculiar language to which 
the attention of the court has been directed had been 
omitted. The eleventh article is a provision conferring 
upon the Senate authority and jurisdiction to decide the 
questions submitted by that article. The Senate is, there- 
fore, by that article, constituted a competent tribunal of 
exclusive jurisdiction for the purpose of deciding those 
questions; and in order to enable this special tribunal to de- 


termine the questions subinitted, it has the right to examine 


and consider “*ALL RIGHTS AND CLAIMS”? which would enable 
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it (the said tribunal) to answer the questions submitted. 
The powers and duties the Senate was to exercise and dis 
charge were hot unlike those often committed tO boards or 
tribunals of arbitration. Jn all such eases where the terms 
of the submission are general and unlimited in regard to the 
subjects submitted to arbitration—as a submission of “all 
controversies,” or “all claims and demands,” or, as here 
ohts and claims,” or whether the Choec- 
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submitted, their “rig 
taws are entitled to “or shall be allowed” the net proceeds 
of the lands ceded by them to the United States by the 
treaty of 1830, or “ shall be allowed a gross sum IN FURTHER 
AND FULL SATISFACTION OF ALL THEIR CLAIMS, NATIONAL AND 
INDIVIDUAL, against the United States ’’—there the courts 
construe the language and terms of the submission largely 
and liberally in the interest of complete justice, and of that 
public policy which favors the putting an end to controversy 
and contention. 

Bryant v. Fisher, 85 N. C., 69. 

Hobson v. McArthur, 16 Pet., 192, 195. 

Karthaus v. Ferrer, 1 Pet., 228. 

Penniman v. Rodman, 54 Mass., (13 Met.,) 384. 

Burehell v. Marsh, 17 How., 351. 

HirrH. The language of the preamble to that treaty can- 
not limit, or restrain, or overthrow, the most essential and 
the most unmistakable words of the submission as con- 
tained in the eleventh article. The language of the pre- 
amble, which was assumed to limit and restrain the Senate 
in its exercise, under the submission, of the right and 
authority to consider all the claims of the Choctaws, as well 
as their “rights and claims,” 1s as tollows: 

And, whereas the Choctaws contend that by a just and 
fair construction of the treaty of September 27th, 1830, 
they are of right entitled to the net proceeds of the lands 
ceded by them to the United States under said treaty, and 
have proposed that the question of their right to the same, 
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together with the whole subject-matter of THEIR UNSETTLED 
CLAIMS, whether national or individual, against the United 
States, arising under the VALTLOUS provisions of the said 
tre aty, shall be referred to the Senate of the United States 
Jor final adjudication and adjustment. | 


11 Stats. at Large, 611. 


[t is never within the scope of the purpose of a preamble 
. . . . ° ry\ a. 
to restrain the general words of an enacting clause. ‘This 
proposition is clear and conclusive upon the following 
authorities: 

Sedgwick, on the Construction of Statutes, p. 43, uses, 


upon this subject, the following language: 

But it is well settled that where the intention of the 

islature is clearly expressed in the purview, the pre- 
7 


ad 
nble shall not restrain it, although it be of much narrower 
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import. 


In the ease of Kearnes V. The Cordwainers Company, 5 
Jurist, pp. 1216, 1219, a recent English case, it was con- 
tended that the broad and comprehensive terms of one of 
the sections of the statute, there under consideration, was 
limited and restrained by the language of the preamble to 
the statute; but the court, considering this proposition, used 
the following language: 


1 
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The language of the section is in the most general terms. 
* * * But it is said we must look at the preamble of the 
act of Parliament, the circumstances under which it was 
passed, and the agreements which have taken place. Now, 
in the preamble, reference is made to the disputes which 
have occurred between the Crown and the corporation on 
the question of the right to the bed of the river, and it is 
stated that an agreement had been come to; and it is said 
that we must look at the provisions of the agreement and 
refer to the clauses of the act seriatim, enacted with a view 


to the provisions of this agreement; that is to say, that the 
language of the fifty-third section is to be confined and re- 
strained by the preamble. But it appears to me that the 


general rule of construction must prevail here which I find 
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laid down by Dampier, J., in Truman v. Lambert, (4 Man. 
and §S., 238,) to wit, that the enacting clause shall not 
be restrained by the preamble if the words are large enough 
to comprehend the case. So,in Walker v. Richardson, (Z 
M. & W.,889,) Lord Abinger says: “ The general rule is 
that the preamble may extend, BUT CANNOT RESTRAIN, the 
effect of a particular clause.” 


In Jackson v..Gilehrisit, 15 Johns., 88, 116, the court used 


the following language: 
[It isin general true that the preamble of a statute is a 
key to open the mind of the makers as to the mischiefs to 
}° ' F 4 jo rn!) P 1 ? y . 

be remedied DY the statute. his rule must not, however, 
be carried so far as to restrain the general words of an 


enacting clause by the particular words of the preamble. 
Although the preamble cannot control the enacting part of a 


statute, which is expressed in clear and unambiguous terms, 


Ve 


i 


vet, if any doubt arises on the words of the enacting part, 
the preamble may be resorted to to explain it. 


[t is manifest, therefore, that the considerations here 
. “ ‘ } ’ ry F pee ; ‘ eee — . Ny j 
presented, based upon the plain and express words of the 
} } £. s . »4 : a .7 | ° 
treaty. lead to two most lnportant results: 


First. That the submission to the Senate, as contained 


in the eleventh article, did authorize it to consider the 
intrinsic “justice and equity” ot all the fourteenth-article 
claims, and this independently of the technical effect of 
the alleged release ; and 

Second. Vhat the Court of Claims, 1n its exercise of the 
power “TO REVIEW de novo,” was required and bound to 


‘all of the fourtes nth-article claims in 


examine and conside! 
the light of that rule, which required “ THE RIGHTS AND 


Pew | 


CLAIMS ” of the appellant to be considered upon principles 

y ” 4 % . 59 " . * . . * 

‘¢ JUST, FAIR, AND LIBERAL; and the said court Was re- 

quired to treat the said claims as within the submission, 
if 


and it ought to have considered them as sufficient to justify 


the award of the Senate, notwithstanding the said alleged 


release. 


. 
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court jurisdiction, DY 1ts terms se iside the award of the 


senate, and devolved Upon the eourt the power and duty 
to try all questions of difference arising out of treaty stipu- 
lations de novo. If this is a correet conclusion, then cer- 
tainly one of those questions of diftere 


whether the United States h: 
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As contended in another part of. this brief, and for the 
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reasons, and on the i, we insist that 


procured by the use of such means as would 
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in law amount to duress, as between the appellant and the 
United States, because of the peculiar relation of guardian 
and ward which exists between the United States and its 
Indian tribes. And if we are right in this, then it follows 
from the findings of the Court of Claims (whatever may 
be the views of this court as to the award) that the Court 
of Claims erred in not allowing “ further and full compen- 


se 


sation” tor the reservations of these 1155 Choctaw heads 
of families in whose behalf the said release was executed. 


9 
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G. Tue AppPeLtant 1s Entittep to RecoveR THE VALUE 
OF THOSE FoURTEENTH—ARTICLE RESERVATIONS FOR 
WHICH THE CouRT ALLOWED COMPENSATION TO ONE 
HUNDRED AND NINETY-ONE CHocTAw Heaps or FAamM— 
ILIES AND THEIR CHILDREN, THE VALUE OF SUCH REs-. 
ERVATIONS AT THE ‘TIME WHEN THE SAID CHOCTAW 
Heaps oF FAMILIES AND THEIR CHILDREN BECAME 
ENTITLED TO RECEIVE GRANTS IN FEE-SIMPLE FOR 
SAID ItESERVATIONS, TO WIT, ON THE 24TH Day OF 
FEBRUARY, 1836. 3 


The Court of Claims fixed the value of said reservations 
“in 1830 and 1831.” ‘This was just as much an error on 
the part of that court as not to have fixed such value at 
all. ‘The court finds as a fact upon which it bases that 
part of its judgment which is represented by the claims of 
sald “one hundred and nin fyj-one Choctaw heads of families 
and their children,” as follows: 

The average value of the land ceded by the treaty of 
1830, and to which the reservations provided by the treaty 
applies, was, in 1830sand 1851, the sum of $1.89 per acre. 


Finding XXIX, Reeord, p. So. | 


The finding of the value of a reservation “in 1830 and 
1831” was not the legal equivalent of finding the value 
of a reservation granted by the United States in fee-simple 
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In Hopkins v. Lee, 6 Wheaton, 109, 117, this court, 
again discussing this question in regard to the measure of 
damages recoverable upon the breach of a contract for the 
conveyance of real estate, used the following language: 


In the assessment of damages, the counsel for the plaintiff 
in error, prayed the court to instruct the jury, that they 
should take the price of the land, as agreed upon by the 
parties in the articles of agreement upon which the suit 
was brought, for their government. But the court refused 
to give this instruction, and directed the jury to take the 
price of the lands at the time. they ought to have been conveyed, 
as the measure of damages. ‘To this instruction the plaintiff 
in error excepted. The rule is settled in this court that in 
an action by the vendee, for a breach of contract on the 
part of the vendor, for not delivering the article, the measure 
of damages is its price at the time of the breach. The 
price being settled by the contract, which is generally the 
case, makes no difference, nor ought it to make any; other- 
wise the vendor, if the articles Aeve risen in value, would 
always have it in his power to discharge himself from his 
contract, and put the enhanced value in his own pocket. 
Nor can it make any difference in principle, whether the contract 
be for the sale of real or personal property. In both cases 
the vendee is entitled to have the thing agreed for, at the 
contract price, and to sell it himself at its increased value. 


The following cases also assert the same proposition of 

law: 
Drake v. Baker, 34.N. J., 358. 
Plummer v. Rigdon, 78 Ills., 222. 
Buckmaster v. Grundy, 1 Scam., 510. 
McKee v. Brandon, 2 Ibid., 339. 
Gale v, Dean, 20 Ills., 320. 
Lawrence v. Chase, 54 Me., 194. 
Boardman-v. Keeler, 21 Vt., 84. 
Kirkpatrick rv. Downing, 58 Mo., 32. 
bronham v. Nichols, 3 hk. [., 187. 
Wells v. Aberthany, 5 Conn., 222. 
Connell v. MeLean, 6 Harris & L., 297. 
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[t follows from these authorities that the Court of Claims 
erred in allowing to said reservees the “ average value of the 
lands to which the reservations applied in) L830 and 1831,” in- 
stead of allowing the value of such reservations granted in 
Fee-simple at the time such grant became deliverable under 


the provisions of the treaty. 


H. THe NINETEENTH ARTICLE oF THE TREATY OF 1830 

AND THE ELEVENTH ARTICLE OF THE |REATY OF 1899 
AUTHORIZED THE CouRT OF CLAIMS, AND AUTHORIZE 
THIS CouURT, UPON A “ REVIEW 
Novo. ro ALLOW T0 THE FOURTEEN 
LiUNDRED AND THIRTEEN Cuoctaw HEADS OF FAMILIES 
Two to TweLveE AcrEs oF LAND IN 


‘THEREON, 


r?? OF THE QUESTION OF 


s 


DIFFERENCES Dr 


WHO HAD FROM 
CULTIVATION. WITH A DwkrLLING-HOUSE 
DuRING THE YEAR 1830, THE QUANTITY OF RESERVA- 
TIONS MADE AND PROVIDED FOR SUCH PERSONS BY AR- 
TICLE XLX OF THE T'REATY OF 1830. 
ry . . ee , ae . 
The nineteenth article of the treatv has been set out in 
the statement of the case. and it is unnecessary to quote it. 
Nn respect to 1ts PrOVIslons It MaV ve OVSerVeAC AS tollows: 


aS s - . 4 7 | 
‘ifie reservations tor the ben- 


1st. That article mude Sper 
clause ot 


T} 


efit oO} Payee persons, Who are named 1n the first 


the article. 


, 


2d. “And that others not provided for may be provided 
lor. there shall he res rved”? the several quantities ot land 
specified in said article to those Choctaw beads of families 
who had during the year 1830 a specific number of acres 
of land in cultivation, with a dwelling-house thereon. 
3d. ‘There were reservations assigned by the treaty to 
xteen hundred heads of families in the five different classes, 


whose reservations were to depend upon the number ot 


acres of land such number of persons had in cultivation, 
with a dwelling-house thereon, in 1830. 


| ‘ 4th. The quantity of land reserved to said sixteen hun- 
4 dred heads of families by the treaty was four hundred and 
4 Sifty-eight thousand four hundred acres. 
Finding IV, Record, p. 55. 


7 Stats. at Large, pp. 336, 337. 

| doth. That “the several reservations secured under this 
article may be sold with the consent of the President of 
the United States; but should any prefer it, or omit to take 
au reservation for the quantity he may be entitled to, the 
United States will, on his re moving, pay fifty cents an acre 
after reaching their new homes, provided that, before the 


“a i Ist of January next, they shall adduece to the agent, or 
a : some other ie ea peeee to be ap pointed, | proof of his 
claim, and the quantity of it. 


7 Stats. at Large, p. 387. 
6th. That the said five classes were assigned reservations 
to the extent of one hundred and thirteen thousand six 
hundred and eighty acres of land. ‘The number of persons 
to whom the above number of acres of reservations was 
assigned was seven hundred and thirty-one. | 


Finding [V, Record, pp. 54, 55. 


7th. There were seventeen hundred and sixty-three 

(1,763) Choctaw heads of families who, “during the year 

: 1830, had from two to twelve acres of land in actual culti- 
‘ation, with a dwelling-house thereon.” Keservations were 

assigned to three hundred and fifty persons of the above 

class to the extent of twenty-el icht thousand (28,000) acres. 

There were fourteen hundred and thirteen (1,415) Choctaw 

heads of families who had, “during the year 1850, from 

two to twelves acres of land in actual cultivation, with a 


30 
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dwelling-house thereon,” who received no part of the four 
hundred and fifty-eight thousand four hundred acres reserved 
for satisfying cultivation claims, as provided in said article. 
The said fourteen hundred and thirteen (1,413) Choctaw 
heads of families were entitled, under the said article, to 
one hundred and thirteen thousand and forty (113,040) 
acres of reservations. 
Finding IV, Record, pp. 55, 56, 57, 58. 


[t is evident that it was the purpose of this article of the 
treaty to satisfy all cultivation claims. This may be interred 
from that language which declares it to be the purpose of 
this article “to provide for others not provided for.” The four- 
icenth article had provided for those who were to remain 
in the ceded territory, and take the reservations provided 
by that article. | 
The nineteenth article was intended to provide indemnity for 
sich as should desire to abandon their home and improve- 
ments, and remove to the Choctaw country west of the iis 
Mississippi River. In order to be entitled to receive any 
land under that article, the reservee must have had a cer- 
tain quantity of land “ in actual cultivation, with a dwelling- 
house thereon,” during the year in which the treaty was 
made. “ 
to include that part of the improvement which contained 


hese reservations were required to be so located as 


_the dwelling-house. It was also provided that the reserva- 

tions secured under this article might be sold with the con- 

sent of the President of the United States, or be abandoned 

and relinquished to the United States by the reservees, 

and the United States would, in consideration of such 
relinquishment, pay to said reservees fifty cents an acre 

after the reservees had “ reached their new homes.” The 

reservee, under that article, was required to have both land ~— 
in actual cultivation and a dwelling-house thereon. The 


number of acres to which the reservee became entitled de- 
pended entirely upon the number of acres he had in actual 
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cultivation, with a dwelling-house thereon. If he had 
‘from two to twelve acres” in actual cultivation, and a 
dwelling-house thereon, he became entitled to a reserva- 
tion of eighty acres. There was no condition to the exist- 
ence of that right in the reservee, except “actual cultiva- 
tion and a dwelling-house.” 

The parties to the treaty evidently supposed that, by 
making provision for sixteen hundred, all would be provided 
for who intended to emigrate, and by that act abandon 
their dwelling-houses and improvements. ‘There is no 
doubt that four hundred and fifty-eight thousand four hundred 
acres of land was set apart for the purpose of providing 
indemnity for those who were to abandon their improve- 
ments and remove west. It was not the purpose or in- 
tent of the treaty to deprive any Choctaw head of a family 
of compensation for the improvements he was to abandon 
upon his emigrating west of the Mississippi River. It is 
evident from the record that there was a sufficient quan- 
tity of land dedicated and set apart by the treaty to satisfy 
and discharge all of these cultivation claims, and it is equally 
clear that both parties supposed that ample provision had 
been made in the treaty for the satisfaction of al/ of said 
claims. Ample provision was made in respect to the 
quantity of land reserved for that purpose, but not in re- 
spect to the number specified in the treaty, because, as to the 
number, the limitation was sixteen hundred. ‘This limita- 
tion resulted from a mutual mistake of fact, in respect both 
to the number who would emigrate and abandon their 
homes and improvements, as well as to the number who 
had “from two to twelve acres of iand in cultivation, with 
a dwelling-house thereon.” 

Those Choctaws, for whom these reservations were in- 
tended, evidently understood that all of those “* Choctaw. 
heads of families” who had the requisite improvements, 


and who abandoned the same by emigration, were enti- 


tled to the reservations provided in that article, to the ex- 
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tent of the quantity of land reserved for all of the five classes. 
‘The Choctaw commissioners, in the negotiations which 
preceded the conclusion of the treaty of 1855, claimed for 
losses on account of the disallowance of the claims of said 
fourteen hundred and thirteen Choctaw heads of families to 
said reservations, the sum of six hundred and five thou- 
sand ($605,000) dollars. If it can be reasonably inferred, 
either from the treaty itself, or from the circumstances 
which attended its formation, that the Choctaws under- 
stood that these reservations were to be granted to all who 
should relinquish their improvements, and emigrate west, 
then the court will give that construction to its provisions, 
which the Choctaws themselves gave to it, or understood 
it to mean. Such construction would be justified by the 


language of this court in the case of Worcester v. State of. 


Georgia, 6 Peters, 652, where this court said: 


How the words of the treaty were understood by this un- 
lettered people, rather than their critical meaning$, should form 
the rule of construction. 


[In finding I, Record, p. 53, is to be found the prelim- 


inary or informal proposition out of which this article was. 


formed. There the proposition is to provide for seventeen 
hundred Choctaw heads of families “ who will remove.” It 
is evident that “removal,” as well as “ cultivation,’’ was 
one of the conditions upon which the right to these reser- 
vations was made to depend, as understood by the Choctaws ; 
and that having “removed,” the Choctaws by that act 
became entitled to compensation—which was to be made 
by the grant of a reservation dependent for its extent upon 
the number of acres of land in cultivation, “ with a dwell- 
ing-house thereon ”—for the homes and improvements sur- 
rendered by removal. | 

If these were the rights of the said fourteen hundred 


and thirteen Choctaw heads of families who received no 
reservations, then it is obvious that they were legitimate 
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subjects for adjudication and decision by the Senate, under, 
article XI of the treaty of 1855. If it was either “ Just, 
FAIR, Or LIBERAL” to allow and pay said reservees for the 
improvements abandoned by them on removal, then it 
was clearly within the jurisdiction and power of the Senate 
to adjudicate and allow them. 

The Senate considered the claims of said fourteen hun- 
dred and thirteen Choctaw heads of families equitable and 
just, as appears from the following language: 

[t is obvious that the operation of the nineteenth article 
was, contrary to the intention of both par tr s to the treaty, very 
unequal and unjust, One party who emigrated Was just as 
much entitled lo have the be ne fit of and pay for his improveme nS 
as another.. In regard to that, it was peculiarly the case 
that equality alone could be equity. In CONSEQUENCE of (ft 
mutual error, the larger number received nothing for their 
improvements, and the United States profited by the error 
to a corresponding extent. They had devoted 487,200 
acres of land to the use of compensating for such improve- 
ments, of which 127,040 acres only were used, leaving as a 
profit to the United States 360,160 acres. 


This injustice and inequality of compensation to persons 
of the same class was a matter of complaint at the time 
the treaty of 1855 was negotiated. ‘The claims of these 
‘persons were within the terms of the submission to the 
Senate, and were, theretore, to be considered upon terms 
“ust, fair, and liberal.” ‘The intention of the parties to the 
treaty of 1830 was to be carried into effect by making pro- 
vision for compensation to all of those who removed and 
abandoned their reservations, instead of a part of such per- 
sons. This was to be done upon the theory that there had 
been “a mutual mistake of. fact’ in putting restrictions 
upon the number who should be compensated for their im- 
provements, since that article of the treaty, On its face, 
shows a purpose to apply as much as 458,400 acres to the 


satisfaction of the claims of those Choctaw heads of families 
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who should remove from their improvements [It shows the 
the purpose 


purpose to satisfy all of the tive classes alike 
to satisfy those of the fifth class, entitled to one-eighth of a 
section each, as much as the purpose to satisfy any other, 
because a sufficient quantity of land had been dedicated by 
the treaty to that object. 

The appellant contends that the equitable and just effect 
of the treaty of 1855 was a covenant by the United States, 
paid for by the appellant, to correct the said mistake of fact, 
and to satisfy the claims of the said fourteen hundred and 
thirteen ot the jifih class according to the measure of in- 
demnity provided in the nineteenth article to persons of that 
class. | 

That if the award and judgment of the Senate was, forany 
reason, set aside and ignored by the Court of Claims 1n 
these proceedings, and not otherwise, that then the said court 
should allow indemnity to those fourteen hundred and thir- 
teen Choctaw heads of families who were excluded from 
the right to compensation for their improvements by the 
construction and administration of that article by the offi- 
cers and agents of the United States, because it was ‘‘ JUST 
AND FAIR” that such indemnity, for said persons, should 
be provided. The Court of Claims gave no effect to the 
provisions of the treaty of 1855 in its adjudication of this 
class of claims. It decided then by the strict letter of the 
provisions of the nineteenth article, although the facts which 
are shown by the record, as well as the purpose of that 
article, show that it was the intention of both parties to 
the treaty to provide - satisfaction for improvements to all 
those Choctaw heads of families who came within the re- 


quirements of that article, by having the required improve- 
ments. ‘The construction which the Court of Claims put 
upon the obligations of the United States under that article 
defeated its obvious intention and purpose. It put a nar- 
row, technical, aud unjust construction upon the terms and 
provisions of the nineteenth article of the treaty of 1830, 
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and gave no effect to the provisions of the eleventh article 
of the treaty of 1855. It violated that rule of construction 
which this court announced in the case of Noonan v. Bradley, 
9 Wall., 407, where the following language was used: 


If there were any doubt as to the construction which 
should be given to the agreement of the intestate, that 
construction should be adopted which would be more to 
the advantage of the defendant, upon the general ground 
that a party who takes an agreement prepared by another, 
and upon its faith incurs obligations, or parts with. his 
property, should have a construction given to the instru- 
ment favorable to him, and upon the further ground that 
when an instrument is susceptible of two constructions 


° injustice, and the other consistent with 
the right of the case—that one should be tavored which 


stande 


the one working 


- 


th with the right. 


The Court of Claims, in obedience to these principles, 
ought to have allowed to the said fourt en hundred and thir- 
teen Choctaw heads of families whose claims were em- 
braced in the said nineteenth article of the treaty of 1830 
the sum of Liwo hundred and nine thous md one hundred ana 


twenty-four dollars ($209, | 24 


‘ 
a | 
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I. IF tue RiIGuts oF THE APPELLANT SHALL BE ADJUDGED 
WITHOUT REGARD TO THE ADJUDICATION AND AWARD 
OF THE SENATE, AND IF tHe Retease Executed 
UNDER THE AcT OF JULY 21sT, 1852, SHALL BE HELD 
TO BE BINDING ON THE APPELLANT, THEN THE APPEL- 
LANT IS ENTITLED TO BE Patp INTEREST ON THE Scrip 
WHICH WAS AUTHORIZED TO BE IssuED TO KLEVEN 
HuNDRED AND Firty-FivE CHoctaw Heaps or FAm- 
ILIES IN Lifu oF THEIR KESERVATIONS, AND WHICH 
WAS NOT DELIVERED, BUT FUNDED UNDER THE PRO- 
VISIONS OF THE Act OF MARCH 38D, 1845, FROM THE 
DATE WHEN THE SAME WAS AUTHORIZED TO BE ISSUED, 
INSTEAD OF FROM THE DATE WHEN THE SAID CHOCTAW 
HEADS OF FAMILIES ARRIVED IN THE CHOCTAW COUN- 
TRY WEST OF THE MIssIsstppPr RIVER. 


The Court of Claims, having ignored all of the provis- 
ions of the treaty of 1855, proceeded to consider those 
claims of the appellant arising, out of the treaty of 1830, 


which had been merged in the adjudication and award of 


the Senate. The appellant contended that, because the act 
of March 3d, 1845, had provided for the funding of the 
scrip issued in liew of reservations which it was impossible 
for the United States to grant, as required by the fourteenth 
article of the treaty of 1830, the claim for interest on said 
scrip Was a claim “arising out of treaty stipulations with 
the Choctaw Naiion, and came within the principles of 
the cases of Great Western Ins. Co. v. United States (112 U. 
S. h., 1938, 197) and of Alling v. United States (114 U.S. 


‘ 


R., 562), and that such interest ought to have been com- 


puted from the date of the issue of the scrip rather than 
from the date of the delivery of the unfunded half of the scrip 


to the reservee. 


94] 
The Court of Clainis denied the right of the appellant 


to recover this interest tor the following reasons: 


Numerous decisions have been cited upon the question 
of the payment of interest, which in this connection it is 
unnecessary to quote, for, 1f what we have assumed as the 
legal ettect of the act of 1852, and the release executed by 
the Choctaw Nation as to individual claims under the 
fourteenth article, be correct, interest being an incident of 
the claims under said article, then such release and adjust- 
ment under the act of July 21, 1852, is a complete answer 
to the claim of the petition upon the item of interest. 

As was said in another connection, the same authority 
which now brings this suit, assuming to-represent the in- 
divi dual reservees, discharged the United States from all 
liability growing out of a claim under the fourteenth article; 
@ud the interest claim, being an ineident, falls with the 
original cause of action. 


Record : p ° 122. 


[t is not necessary to make further suggestions in regard 
to the validity or binding force in law of the release exe- 
cuted under the requirements of the act of July 21st, 1852. 
If that release were held to be binding and conclusive 
upon the appellant, it is not in terms, or, by a fair construc- 
tion of those terms, sufficient to preclude the appellant 
from recovering the amount of unpaid interest on the 
Junded sata which the United States redeemed by paying 


¢ 


the : } 4 ‘ 6) 
rovisious of the act of July 21st, 


the prin iC] lps al. under the 
1852. The condition upon which the principal of the 
funded scrip, estimated in money, Was redeemed and paid, 
was, that the payment of the principal should be approved 


and ratified as “a final release oj all CLAIMS of such parties 


under the fourt-enth article of said treaty,’’ 1. e., the treaty 
>&) } 
LS3SO0. 
riy] } {” | ¢ , . . . -_ i " 
he language of that release can only be held to bea 


} ‘’ 1} y : ‘ . } at os la . 
4 aE J 7 + ; ; ; > ; am f J | . tT tT + +f * | é) , 
reieause OT all clarms to reservations under toat articie OT salt 


| aac my, 1 | | ee See. Me oa a 
treaty which had become merged in the scrip wuichn bad deen 
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issued in lieu of the reservations which the United States 


found itself unable to grant. The claim under the four- 


teenth article of the treaty of 1830 was a claim to a reser- 
vation, and the claim to a reservation, as represented by 
the funded scrip, was all that was covered by the release. 
[t did not include or refer to any interest which had ac- 
crued—and had remained unpaid—on the funded scrip 
between March 3d, 1845, and July 21st, 1852. 

The cause of this deficiency in the payment of interest 
on this funded scrip resulted from its retention by the 
United States, as a means for coercing the removal of those 
to whom said scrip had been awarded under the act of 
August 23d, 1842. This funded scrip was that one-half of 
the scrip which was deliverable in the Choctaw country 
west of the Mississippi River. When, therefore, the United 
States changed the law, and funded, instead of delivering, 
that one-half of the scrip deliverable west, it would seem 
to require the payment of the interest on the funded scrip 
from the date of its issue, if not from the date of the 
funding act. | 

‘The Senate Committee on Indian Affairs, in its report 
submitted previous to the award of the Senate, considering 
the question of the right of these scrip-holders to receive 
this interest, used the following language: 

The act of Mareh 3d, 1845, provided that one-half of the 
scrip, deliverable on the Indians’ arrival west, should not 
be delivered to them, but, instead thereof, the amount of 
the same should ‘carry an interest of five per cent.,” 
which the United States thereby agreed to pay “annually 
to the reservees, under the treaty of 1830, respectively, or 
to their heirs and legal representatives forever.” 

The Indian Office decided that this interest did not com- 
mence to run until after the arrival of each Indian west. 


7 


The amount of interest paid under this decision was less, 
by the sam of $150,989.70, than it would have been if com- 


puted from the date of the act of 1845. The Choctaws 


claim that it ought to have been so computed, and it seems 
to the committee that, as the act provides that the sum 


“shall carry an interest of five per cent.,” without any 
further definition of the time when such interest should 


commence, it ought, by the ordinary rules of law and con- 


struction, to have been held to commenee from the date 
of the act; especially as the postponement of the payment 
oO} the SCrip until atter the removal! west Was itself In con- 


} 


travention ot the rignts of tne parties under 
z 


In equity it would run from the 24th of February, 1836, 


4 . } | . } a } 
when, according to the treaty, the rights of the claimants 


to fee-simple titles became complete. 


Appendix, pp. 127, 128. 


This claim for interest on the funded scrip, upon the 
theory which the court adopted in its adjudication of this 
Cause, ought to have been allowed. for the follow) if rea- 
son: 

Because it was not within the terms of the release 
executed by the authorities of the Choctaw Nation, as re- 


quired by the act of July 21st, 1852. 


K. THE APPELLANT IS ENTITLED TO RECOVER INTEREST ON 
THE SEVERAL ITEMS wHIcH MADE Up THE AMOUNT 
FOR WHICH THE CouRT OF CLAIMS RENDERED JUDG- 


MENT, FROM THE DATE WHEN SAID AMOUNTS IKESPEC- 
TIVELY BECAME DUE AND PAYABLE. 


Th bh many yth + 101 7 a 7 4 ° _ . 7 ye | 2 7 1] 1 = 
1e@ Sixzteenth assignment of error 18 a8 IOLLOWS: 


| 


The Court of Claims erred in refusing to allow interest 
on the several amounts for which it rendered judgment in 
favor of the appellant from the date when said amounts 
severally and respectively became due and payable by the 


United States. 


re : . : ' = om 
(he engagements and obligations of a treaty, and the 


measure of indemnity for failure to fulfill its obligations, are 
always to be interpreted and determined by the principles 
of the public law, and those obligations are not to be lim- 


244 


ited or changed by the provisions of statute or municipal 
code, or by any custom or practice of any department of 
either government that may be a party to the treaty. No 
statement of this proposition can equal in clearness or 
force of language in which it was stated by Mr. Webster 
in his opinion on the Florida claims, under the treaty be- 
tween the United States and Spain coneluded in 1819. In 
that opinion, speaking upon this question, and of the in- 
violable character of a treaty obligation, he said: 


A treaty is the supreme law of the land. It can neither 
be limited, nor restrained, nor modified, nor altered. It 
stands on the ground of vational contract, and is declared 
by the Constitution to be the supreme law of the land, and 
this gives it a character higher than any act of ordinary 
legislation. It enjoys an immunity from the operation and 
effect of all such legislation. 

A second general proposition, equally certain and well 
established, is that the terms and the language used in a 
treaty are always to be interpreted according to the law of 
nations, and not according to any municipal code. This 
rule is of universal application. When two nations speak 
to each other, they use the language of nations. Their 
intercourse is regulated, and their mutual agreements and 
obligations are to be interpreted by the code only which we 
usually denominate the public law of the world. This pub- 
lic law is not one thing at Rome, another at London, and 
a third at Washington. It is the same in all civilized 
states; everywhere speaking with the same voice and au- 
thority. 


Again, in the same opinion, Mr. Webster used the fol- 
lowing language: 


We are construing a treaty, a solemn compact between 
nations. This treaty is to be construed and interpreted 
throughout its whole length and breadth —in its general 
provisions, and in all its details; in every phrase, sentence, 
word, and syllable in it—by the settled rules of the law of 
nations. No municipal code can touch it, no local munici- 
pal law affect it, no practice of an administrative depart- 
ment come near it. Over all its terms, over all its doubts, 


945 


over all its ambiguities, if it have any, the law of nations 
‘‘sits arbitress.”’ 


This rule is laid down by Rutherforth in these terms: 


[n estimating the damages which any one has sustained, 
when such things as he has a perfect right to are unjustly 
taken from him, or WITHHOLDEN, or intercepted , we are 
to consider not only the value of the thing itself, but 
the value, likewise, of the fruits or profits that might 
have arisen from it. He who is the owner of the thing is 
likewise the owner of the fruits or profits. So that it is as 
properly a damage to be deprived of them as it is to be 
deprived of the thing itself. 

Rutherforth’s Institutes, Book I, chap. 17, sec. 5. 


Mr. Wheaton states the rule of the international law, in 
regard to the obligation to pay interest, as follows: 


If a Nation has taken possession of that which belongs 
to another, IF IT REFUSES TO PAY A DEBT, to repair an injury, 
or to give adequate satisfaction for it, the latter may seize 
something of the former and apply it to its advantage, till 
it obtains payment of what is due, together with INTE REST 
and damages. 


Wheaton on International soak p. 841. 


Domat states the law of reason and justice on this point 
as follows: 


It is a natural consequence of the general engagement 
to do wrong to no one that they who cause any damages, 
by failing in the performance of that engagement, are 
obliged to repair the damage which they have done. Of 
what nature soever the damage may be. and from what 
cause soever it may proceed, he who is answerable for it 
ought to repair it by an amende proportionable either to 
his fault or to his offence, or other cause on his part, and 
to the loss which has happened thereby. 


Domat, Part I, Book III, Tit. V, 1900, 1903. 


The municipal rule and usage is, we concede, that the 
Government is not bound to pay interest on private claims 
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or demands, however just they may be, although they may 
have been due and demandable long before payment. 

This rule and usage are founded on the theory that the 
Government is always ready to pay its just obligations, 
and that delay of payment is chargeable to the laches of 
the claimant, who, by his negligence in the presentation 
of his claim, forfeits his right to interest. 

But this rule and usage can have no just application to 
treaty claims, because the reason upon which the usage 
and rule rest entirely fails. In all treaty cases the claimant 
is powerless even to present his claim until his Govern- 
ment negotiates a treaty, enacts a law to carry it into 
effect, and provides a tribunal before which his claim may 
be adjudicated. 

In this case the fourteenth-article claimants lost their 
reserved homes in 1836, and never, until 1855, was there 
provided a tribunal to which they might, even indirectly, 
through the Nation of which they were citizens, present 
their claims for adjudication. Thus it appears that a period 
of nineteen years elapsed, during which time they were 
powerless to assert their right toindemnity. This resulted 
from no daches or default on their part. That they should 
be allowed interest, as a mitigated measure of damages, is 
too obvious to require argument. 

It is not interest proper which is claimed, although it is 
sometimes designated by that name. It is an annual per- 
centage for a given period, adopted as a measure of the 
damage for the injury resulting from a delay of payment, 
for which the claimant is in no way responsible. 

That this damage is a just and necessary part of the 
injury, no one has ever questioned. It is peremptorily 
required by the well-established principles of the public 
law, and has been recognized and contended for by this 
Government under every treaty of indemnity concluded 
between this Government and foreign nations, The United 


States have persistently contended for damages, measured 
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by a rate of interest, under every treaty in which foreign 
nations have stipulated for satisfaction or indemnity for 
property taken or destroyed in violation of the law of na- 


tions, or treaty compact. 


1. It was claimed by the United States, and allowed under 
the seventh article of the treaty of November 19th, 1794, 
between the United States and Great Britain. ; 

American State Papers, Koreign 


pp. 119, 120, 587, 3388. 


¢) Yr . 7 ; . eT ? in Ae * s — 4 {° 4 , a ' 
2. Under the twenty-first article of the treatv of Octobe 


~~ 7 ’ ‘ 


oth. 1795, between Spain and the United States. 
American State Papers, Foreign Relations, vol. 2, 
p. O83. 

3. The Emperor of Russia, upon submission of the con- 
troversy between the United States and Great britain, as 
to the construction of the treaty ot Ghent. decided that 
the United States were entitled “to a just indemnification 
from Great britain for all private property carried away 

Under this decision, the United States claimed the value 
ot the property carried away, and interest on that value 
he date of the asportation. Mr. Langdon Cheves, 
the United States Commissioner, said: “The claim is not 


ror interest €o viomine ; it 18 adopted as a mitigated ruie ol 


damages, compensation, or indemnification, founded on 
< P| . 
the pecuniary value ot the article withheld: In that case 


the common law and the elvil law are both clear in allow- 


; . } * 4] neo ith 
ing reparation of the loss of the use of the thing withheld, 


? : : } ; + b 29 ‘ ry ’ 
from the commencement of the tortious detention. “The 


, ‘ , i . ,/7 - 
rule oT Lie public law LS Lite Sie, 


In this case, the opinion of Attorney-General Wirt was 
asked for by the Secretary of State, and, in reply, he affirmed 


the rule of law as laid down by Mr. Cheves. 


( pinions of Attorneys-General, vol. 1. p. 499, 
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Mr. Clay, Secretary of State, in his communication of 
April 15th, 1826, addressed to Mr. Vaughn, the British 
Minister, most emphatically claimed “ that interest is a fair 
and just component part of the indemnification which the 
covenant stipulates. 

It was finally agreed that the gross sum of $1,204,960 
should be paid by Great Britain as full indemnity. Out 
of this sum the United States paid the individual claimants 
the value of the property carried away, with interest on that 
vali from the date of the asportation. 


4. Under our treaty of indemnity of 1852, with the 
‘Two Sicilies, the United States received 2,115,000 ducats, 
for spoliations by King Murat. Of this sum 7,679 ducats 
were to be applied to reimburse the United States for ex- 
penses incurred, and the residue to indemnify individual 
claimants. 

When the United States indemnitied the individual 
claimants, they paid each claimant the full value of his 
property at the date of the loss, and interest on the same 


from the date of the injury. 


5. Under our treaty of 1839 with Mexico, for the ad- 
justment of claims of citizens of the United States against 
Mexico, each claimant was awarded the value of his 
property taken, with interest from the date of the asporta- 


tion. 


[n the eases of the Encomium and Comet, United States 
vessels, cast upon the British West [ndia Islands by stress 
ot weather, with slaves on board, the slaves were seized 
and liberated by the colonial authorities. For the loss to 
the owners of the slaves seized and liberated, the United 
States, in behalf of the owners, claimed itidemnity or satis- 
faction from the British Government. 

Mr. Stevenson, our Minister at the Court of St. James, 


in Lis communication of February 8th, 1837, addressed to 
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Lord Palmerston, His Majesty’s Minister of Foreign 
Aftairs, claimed that- | 


a 5 * * * * * * 


¢ 


Besides the value of the slaves at the port of destina- 
tion, damages or wrigee from the time of their seizure, 
will constitute a part of the compensation claimed, upon 
the principle that a just indemnity in such cases must in- 
clude not only the return of the property lost (if to be had), 
or its value (if not), but compensation for the detention, 
in the shape of damages or interest. 


On this point the American Minister, Mr. Stevenson, 
acting under full instructions from his Government, makes 
the following observations and lays down the following 
propositions : 


1. That the claimants have the same right to interest 
on the value of these slaves that they have to the value of 
the slaves themselves, and that, too, from the period of 
their seizure and detention. * * * 

5. That, although under the laws of Great Britain and 
the United States, it is admitted that in transactions be- 
tween individuals, interest eo nomine would not be due on 
unliquidated demands of a nature purely and exclusively 
pecuniary, except from the period of their liqui dation, vet 
it is equally true that by those laws, when reparation is 
sought for the loss of property, (in cases like the present, ) 
the value of the property, together with an equivalent for 
the use of it, from the commencement of an illegal deten- 
~~ 18 alwai vs allowed. 

That these are principles sanctioned as well by the 
es of nations, as those of the civil and common law, by 
the authority of precedents between Great Britain and the 
United States, a few leading references will see ok Bite 
show. ‘l'o these the undersigned begs leave to refer Lord 
Palmerston. 

It (interest) has, moreover, never been refused in claims 
like the present, where a money equivalent has been sub- 
stituted as a compensation for property wrongtully with- 
held, and for which the party had agreed to make repara- 
tion. 


* 5 od * 
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The most elaborate discussion of the right to interest, 
as a necessary element of indemuity in cases like this, took 
place before the Geneva Tribunal of Arbitration, sitting 
to hear and determine differences between Great Britain 
and the United States, under the Treaty of Washington. 

Sir Roundell Palmer, as counsel for Her Britanr-e 
Majesty, while he conceded the rule of the international 
law as claimed by the American counsel, nevertheless 
contended most strenuously, in an argument conspicuous 
for its plausibility and force, that under the peculiar cir- 
cumstances of the case the application of the rule ought 
not to be insisted upon or allowed. We refer the court to 
his argument, in which it will be plainly seen that none of. 
the “peculiar circumstances” relied upon by him to extri- 
cate his cause from the operation of that rule has any 
existence in the pending cause. 

Geneva Arbitration, vol. 3, from pages 550 to 567, 


inclusive. 


‘To that argument the American counsel made reply, 
which is found from pages 568 to 573, inclusive. This 
reply so clearly and fully states the rule here contended 
for, and the principles governing its application, that we 
quote sonie portions of it in support of what is here con- 
tended for. Commencing on page 568, the American 
counsel Say: : 

We have had an opportunity to read the argument of 
Her bBrittanic Majesty’s counsel submitted to the tribunal 
upon this question, and now avail ourselves of the right, 
under the treaty, to reply to it, so far as such reply seems. 
to us suitable. 

It is important, in reference to this question, as we 
have heretofore had occasion to suggest in respect to other 
questions opened for discussion by the tribunal, to confine 
the argument within proper limits. By doing this in the 
present case we may very briefly dispose of much that 
occupies a good deal of space in the learned counsel’s 


argument, 


RTS Sea is alia ay Rie pe oe ct 
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riy > . ; 
(a) Che question assumes that a method of measuring 
the injury. to the United States, and the indemnity therefor 


from Great Britain, has been adopted, which takes account 
ot the losses suffered as of the dates (actual or average) 
when they were suffered, and fixes an amount in money 
which, if then pald to the sufferers, would, in the judgment 
of the tribunal, be an adequate, and no more than an ade- 
quate, indemnity for such losses to the snfterers. Upon 
this view of the capital sum, in respect of which the allow- 
anee or refusal of interest thereon Is in question, (and no 
other view seems admissible,) it is impossible to 1 
Other points for debate than the following: 


45 3 + 
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First. Is the delayed payment of a sum which, if paid 
at ap earlier date, would then be only at) adequate Day ment. 
still an adequate payment, without compensation. for the 
delay ? 

There can be but one answer to this question. The 


2arlier and the later payments eannot both be adequate 


1} . } 


and not more than adequate, to the same obligation, unless 
they are equivalent to each other. but common sense 
rejects the proposition that a present payment of money 
and a delayed payment of the same sum are equivalent. 
They are not the same to the creditor or sufferer who r 
celves the paviment nor to the debtor or wron 
makes the payment. 

Compensation ror the delay ot payment Is hecessary to 
make present and delayed payments equivalent to each 
other, and each equal to the same Obligation. 

[t thus being clearly impossible that earlier and later 
payments should be equivalent, whenever, in fact, only the 
later payment Can be. and is to be, made, 1t must draw 
with it the compensation for the delay in the nature of 
interest, provided it is intended that the parties should 
stand, after the delayed payment, as they would have stood 
after an earlier payment. 


} 


Second. It will be readilv admitted that this necessary 
compensation for delay in payment of a sum, which has 
been computed as a just payment, if made without any 
delay therein, cannot be justly withheld, unless there shall 
have been some fault on the part of the creditor or sufferer 
whereby the delay of the adequate payment is imputable 
to him. 


Se ihm wee ane 
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We imagine that the principles of private law govern- 
ing this question and justifying the refusal of interest for 
delay of payment all turn upon this, viz., that the debtor 
was ready to pay aud the creditor was unwilling to re- 
celve. 


At the top of page 572 they add: 

The injuries for which Great Britain is to make indem- 
nity happened in the years 1863 to 1865. The ‘Treaty of 
Washington provides that the sum for their indemnity, as 
fixed by the tribunal, shall be paid within one year after 
the award. 

What sum, payable as of this date, will be an indem- 
nity for destruction of property occurring seven, eight, and 
nine years ago ¢ 

Manifestly, the question whether Great Britain should 
pay interest is an inseparable part of the question whether 
it is to make indemnity. 


In conclusion, they add : 


It is a matter of the greatest interest to both nations that 
the actual injuries to private sufferers from the depreda- 
tions of the cruisers, for which Great Britain shall be held 


responsible, shall be fairly covered and satisfied by that 


portion of the award which shall be applicable to and based 
upon them. That this cannot be expected without an 
allowance of interest, is obvious. : 

A recognized right to indemnity, and a deficient pro- 
vision of such indemnity, should be the last thing to be 
desired as a solution of this great controversv between 
these nations. 

% x * * * « 


At page 44, volume LV, of the * Protocols of the Con- 


ferences ” of the Tribunal, the following entry appears: 
Protocon X XIX. . 
‘The conference was held with closed doors, pursuant to 
. , Aare { 
adjournment. All the arbitrators were present. | 
The protocol of the last conference was read and ap- 
proved, and was signed by the president and secretary of 
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the tribunal. Count Sclopis, as president of the tribunal, 
acknowledged the receipt, by the arbitrators, of the note 
presented by the agent of Her Britannic Majesty on the 
question of interest, and of the reply to the same presented 
by the agent of the United States. 

The tribunal then proceeded to consider that question, 
and @ MAJORITY OF FOUR TO ONE decided that interest should 
be admitted as an element in the calculation for the award 


Of A SUM UN Gross. 


t may be well to inquire here what sum, payable at this 
time, will justly satisfy the losses suffered by the Choctaws 
in 1881 or 18386. ‘Take for illustration the case of the one 
hundred and ninety-one heads of families and their chil- 
dren who complied with all the requirements of the four- 
teenth article of the treaty of 1830, to entitle them to 
reservations under that article. None of them have ever 
received either land, scrip, or money. ‘The Court of Claims 
found, as a fact, that the reservations of which they were 
deprived amounted in the aggregate to 225,760 acres, of 
the value of $417,656, in 1880 and 1831, and for that 
amount they gave judgment. Assuming, for the sake of the 
argument, that the court was right in fixing the date and 
amount of the losses, it is still apparent, in the light of the 


} °,°? } ; ° ro a a } = > 
authorities here cited. that the amount of the losses suffered 


at that date provides no adequate indemnity, 1f not paid 
until more than half a century has passed between the date 
of the injury suffered and the date when reparation is 
made. What is true of the claims of the one hundred and 
ninety-one heads of families and their children is equally 
true of all the other claims adjudged by the court in favor 
of the appellant. [It is true, also, of the claims which the 
court adjudged against the appellant, but which it ought to 
have adjudged in its favor. In each and all interest should 
have been added and adjudged as a necessary component 
part of the indemnity. ‘The Court of Claims allowed no 


interest, but rendered judgment for the damages resulting 
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from the injuries inflicted upon the Choctaws by the de- 
fendant, and the losses resulting therefrom, as though they 
had occurred but yesterday. In this, we submit, there is 
palpable and grave error. 

It is no answer to this argument to say that the Court of 
Claims, in the exercise of its general jurisdiction in hear- 
ing and determining claims preferred by private individuals 
against the defendants, is by statute (section 1091, hk. 8.) 
prohibited from allowing interest on any claim unless upon 
a contract expressly stipulating for the payment of interest. 
This statute, we submit, applies only to cases brought 
within the general jurisdiction of the Court of Claims. 
Within this general jurisdiction private rights only are 
tried and determined, while the pending case involves ques- 
tions purely national in their character; and it follows that 
these international questions should be adjudicated under 
the established principles of the public law, and should not 
be subjected to the usages or statutory rules, prescribed by 
either party, in the adjudication of private rights of a purely 
municipal character. 

The issues here involved are not the issues that apper- 
tain to a controversy between private individuals. ‘The 
issues here are not a controversy in relation to a mere pe- 
cuniary amount. ‘They involve the great and overshadow- 
ing principles of the international law, as we conceive; and 
we are here representing, not individual interests merely, 
not individual rights and claims, but we are here represent- 
ing two nations, respectively, who have differences con- 
cerning various subjects-matter, and which differences are 
now submitted to this tribunal. 

They, in their national capacity, have uo special interest 
in the pecuniary amount concerned or involved. The 
largest interest that they have is the interest as trustee and 
keeper of the national honor and the national duty which 
is imposed upon them by virtue of the relation which they 
sustain to each other, and which they respectively sustain 
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to all the nations of the civilized world. Hence the ques- 
tion of indemnity, or how much indemnity ought to be ad- 
judged to the appellant in this case, is one of but minor 
importance. And we are profoundly impressed with this 
distinction, because it admonishes us that we are address- 
ing a tribunal which sits here to determine under the prin- 
ciples of the international law, and to pronounce a judg- 
ment in this cause which will constitute a record to be 
placed and filed away in the great repository wherein are 
kept the records of the dealings and the doings of one 
nation with another. 

This distinction is well founded in principle, and is most 
forcibly expressed by this court in the case of the State of 
Rhode Island against the State of Massachusetts, reported 


in 14th Peters, 257. 


‘That was a controversy concerning the boundary-line 
between the State of Rhode Island and the State of Massa-: 
chusetts, and grew out of submission and arbitration of 
differences between the colonial authorities many years 
prior to the litigation, of which the determination in this 
case was the conclusion. ‘The court, in that case, lays down 
the principle which we have just mentioned, and say: 


The case to be determined is one of peculiar character 
and altogether unknown in the ordinary course of judicial 
proceedings. It is a question of boundary between two 
sovereign States litigated in a court of justice; and we 
have no precedents to guide us in the forms and modes of 
proceeding by which a controversy of this description can 
most conveniently and with justice to the parties be brought 
to a final hearing. . 


Again, in the same case, p. 276, the court say: 


I am inclined to think with the counsel on both sides 
that the great question in this case should not be decided 
by the rules for the settlement of private rights. 

The high-litigant parties, and the nature of the contro- 
versy, give an elevation and dignity to the cause which 
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can never belong to differences between individuals. It 
may be a simple matter to determine where a line shall be 
run; but when such determination may draw after it a 
change of sovereign power over a district of country and 
many thousands of citizens, the principles involved must 
be considered as of the highest magnitude. The question 
is national in its character, and tt is fit and proper that it 
should be decided by those broad and liberal principles 
which constitute the code of national law. 


In this case, the subject-matter of controversy is between 
two nations—a controversy founded exclusively upon differ- 
ences arising out of treaty stipulations. This controversy, 
from its very inception until tinal judgment shall have 
been rendered, must be guided, controlled, and illustrated 
in its various phases and forms by that code known as the 


international or public law. 

If any donbt existed as to the right and duty of the 
Court of Claims to apply the principles and rules of the 
international law in adjudicating the questions of difference 
between the parties to this controversy, such doubt is re- 
moved by an attentive examination of the act from which 
alone its jurisdiction is derived. ‘That act by its terms 
clearly shows that it was the legislative will that the court 
should in its adjudication apply the rules and principles of 
the international law to the exclusion of the rules govern- ; 
Ing it in the adjudication of private rights in cases falling 
within its general jurisdiction. | : 

[In the first place, by reference to the act, you will per- 
ceive that the Attorney-General is required to appear in 
this cause by the express provision of the act. Why should 
the Attorney-General, if this be a case within the ordinary 
and general jurisdiction of that court, be required in ex- 
press terms to appear in this cause and represent the United 
States, when under the general act there is a general legis- 
lative provision which does require him to appear and 
represent the Government of the United States ? 
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Again, it imposes upon him the duty to take an appeal 


mT 


In the event that judgment shall be rendered against the 


United States. 
If this be a cause under the general jurisdiction of that 
court. it is his right and his duty, if he so exercises his 


Ct 


» take an appeal, without any 
such special legislative provision as is found in the terms 


of the act. 

Again, provision is made as to the manner in which this 
cause shail be presented to that court—that it shall be by 
a petition filed by the claimant, in which it shall state the 
facts which constitute its cause of action and upon which 
it relies for a recovery in this cause. 

Why make that provision as to the manner in which that 
proceeding shall be commenced when there is a provision 
in the general law and under the rules of that court which 
prescribes in unmistakable terms the manner in which a 
proceeding shall there be commenced, under the general 


jurisdiction of that court ? 
Again, provision is made as to how and by whom the 
petition shall be verified; and why make that provision if 


this be a cause that comes within the ordinary jurisdiction 


’ 
a 


of that tribunal? 

The truth is, that it 
tion. The truth is, that it 1s 27. co) 
jurisdiction of that court, because, by the statute defining 


is not within the ordinary jurisdic- 


ntravention of the. general 


its general jurisdiction, treaty causes are expressly ex- 
eluded. And this being a treaty cause—purely a treaty 


Cause -having its origin in a controversy as to whether or 
not certain treaty obligations have been fulfilled, is sub- 
mitted by this special act, and by that submission, and by 
the express provisions which are found in the jurisdictional 
act itself, it is made clear and apparent that it was the 
legislative intent that this cause should. be litigated undet 
the rules, the maxims, and the usages which are laid down 
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in that code which we denominate the public law of the 
world. 

Still another view leading to the same result, namely, 
that the act creates an international jurisdiction wholly 
unknown to the general jurisdiction of the Court of 
Claims, and, indeed, of all other courts, is this: All in- 
dividual citizens, and all States of the Union, are recog- 
nized by our laws as having civil capacity to maintain suits 
in the appropriate courts of the country... But this is not 
true of any Indian tribe. ‘There is, to such tribe, no court 
of this country open by any law, and never was. So this 
court has repeatedly held. But this jurisdictional act 
opens to the tribe two courts. In this the jurisdiction is 
wholly unique, anomalous, and international, and inter- 
national rules of adjudication, and these only, are, there- 


fore, here appropriate. 


CONCLUSION. 


The appellant, the Choctaw Nation, submits, as the re- 
sult of this discussion, that the following propositions are 


established : 


Ist. That the award and judgment of the Senate of the 
United States, made and rendered in favor of the appel- 
lant, under the authority of article XI of the treaty of 


June 22d,. 1855, was not annulled and set aside by the 
provisions of the act conferring the present jurisdiction, 


2d. That there was no infirmity of fact or law. in the 

‘ § 
said award and judgment, which authorized the Court of 
Claims to ignore or disregard the said award and judg- 


ment, as establishing a right of action in the appellant, the 


Choctaw Nation, to recover in this action the amount due 


7 


to the said appellant, under and upon said award and judg- 


ment. 


od. If the construction which was given to the jurisdie- 


tional act by the Court of Claims shall be held to be cor- 
rect, and that the provision which granted “ power to 
review the entire question of ditterences d: Novo, re- 


-- | 4 . } * ‘. 
quired that the court should ignore the award of the 
q : } } , : , * . , J . 7 
senate, then under such construction of the act. it. by reason 


ol requiring such review to extend to the entire question ot 


. 


ditferences, equally required that the court should lwnore 
the alleged settlement and release crowing out of transac- 
tions under said acts of 1837. 1838. 1842. 1845. and 1852: 
and that the court should allow, upon principles “ just, fair, 
and liberal 


findings of fact show such heads ot families were deprived, 


” the true value of all reservations of which the 


” 


in contravention of the provisions of said fourteenth article, 


deducting from such just value of such reservations what 


sald Choctaws are found by the Court of Claims to bave 


received upon aud on account of such reservations. 


4th. If the award and judgment of the Senate was 
set aside, then the measure of damages which the said 
appellant was entitled to recover by reason of the failure 
7 


of the United States to grant to said fourteenth-article 


-— 


reservees whose claims were examined, adjusted, and set- 


tled in the manner provided in the said acts of Congress, 
WAS THE VALUE OF SUCH RESERVATIONS AT THE TIME SUCH 
GRANTS IN FEE-SIMPLE WERE DELIVERABLE BY THE UNITED 
STATES, to wit, the VALUE OF SUCH RESERVATIONS ON THE 
247TH DAY OF FrBruary, 1836, and not ‘“ THE AVERAGE 
VALUE OF THE LAND CEDED, and to which the reservations 
in said treaty applies, in 1830 and 1831,” as found and de- 


clared by the Court of Claims. 


5th. If the said award and judgment was set aside, then 


the Court of Claims should have allowed the appellant the 


a RIAN IN anee dope Coiy 


Mette iat 


960 


claims of the fourteen hundred and thirteen Choctaw heads 
of families who received no compensation for the improve- 
ments which they abandoned and surrendered to the United 
States, as provided in the nineteenth article of the treaty 
of 1830. 


6th. If the award and judgment of the Senate was set 
aside, and if the appellant is concluded by the release ex- 
ecuted, as required by the act of July 21st, 1852, then the 
Court of Claims should have allowed the appellant the 
amount due and payable on the scrip funded under the 
provisions of the act of March 3d, 1845, from the date 
when the same was issued, instead of from the date when 
the unfunded one-half of said scrip was delivered to said 


reservees. 


7th. Even if the award and judgment of the Senate are 
set aside, and this court shall decide that the said fourteenth 
article claims are not re-examinable under the provisions of 
the jurisdictional act, or under the treaty of June 22d, 1855, 
still the appellant is entitled to recover, and to have made 
a part of the judgment to be rendered herein, the amount 
appropriated by the act of Congress approved March 2d, 
1861, to wit, the sum of two hundred and fifty thousand 
dollars, with interest thereon at the rate of six per cent. 
per annum, for twenty years, from the 4th day of April, 


1861. 


8th. If the award and judgment of the Senate was set 


aside, then the said appellant is entitled to recover inter- 


est upon the several amounts due and payable by the. 


United States from the date when the said several amounts 
became due and payable, as found by the Court of Claims, 
until the date of the payment thereof by the United States. 


It follows, theretore, that the judgment of the Court of 
Claims should be reversed. and this cause remanded to 


26) 


the said court, with an order to render judgment herein 
in favor of the said appellant, for the amount due, upon 
the principles of decision herein affirmed. 
JoHN Bb. Luce, 
Attorney for Choctaw Nation. 


SHELLABARGER & WILSON, 
JOHN J. WEED, 
JAMES W. DENVER, 
HLETCHER P. Cuppy, 
Of Counsel. 
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Supreme Court of the anited States. 


OcTroBerR ‘l'erM, 1886. 


Tre Cuoctaw NATION, APPELLANT, } 
VS, > No. 848, 


THE Unirep STATES. 


THe UNITED STATES, APPELLANT, } 
WS. S No. 850 
' No. 850. 


The Cyooctaw NATION. 


APPEALS FROM THE COURT OF CLAIMS. 


Beief for the United States. 


These are cross-appeals, presenting a lone- 
P} ? I oa) > 


standing controversy growing out of the several 


treaties and acts of Congress connected with the 


removal of the Choctaw Nation from the State 


of Mississippi to the territory west of the river 


Mississippi now occupied and owned by them. 
602'(———~] 
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The rapid settlement of the State of Missis- 
sippi having made the presence of these Indians 
extremely dangerous and embarrassing, retard- 
ing the march of civilization and threatening the 
extermination of the Indians themselves, it be- 
came necessary to make some arrangement. with 
them by which -those of them disinclined to give 
up the savage, nomadic life, and who were the 
cause of all the trouble, should be transplanted 
to a more congenial region, while those of them 
disposed to settle down and assimilate with the 
white population around them should be allowed 


to remain in the State. 


It was in this spirit, and at the same time in 
furtherance of a cherished and long-established 
policy of the United States with reference to the 
Indians generally, as first indicated in the 15th 
Section of the Act of 26th March, 1804 (2 Stat., 
289-291) that the treaty of Doak’s Stand was en- 
tered into on the 5th September, 1820 (7 Stat., 
210. 


By that treaty (art. 1) the Choctaws cede a 
part of their lands to the United States, and, in 
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return, the United States (art. 2) cedes to the 
Choctaws the trans-Mississippi territory, ‘ where 
all who live by hunting and will not work may be 


collected and settled together” (Preamble). 


But, local attachment proving stronger than 
any sense of obligation under the treaty, as was, 
perhaps, quite natural, many of those who lived 
by hunting and would not work, refused to emi- 
grate to the new territory provided for them by 
the treaty. Asa consequence, the evil sought 
to be removed continued with aggravation, in- 
stead of mitigation, and so critical was the pass 
which matters had reached in 1830, that the 
then Secretary of War, General Eaton, left his 
post at Washington and went to a distant point 
to take part in the negotiations that resulted in 
the treaty of September, 1830, which, so far from 
deserving the strictures of the other side, rescued 
the Choctaws from an entanglement, which, it 
is easy to see, might have caused their dispersion 


and extinction. 


It was the declared purpose of President 


Jackson, who knew the Indian character as he 


4 


did that of his own people, in opening negotia- 


tions afresh with the Choctaws, to secure some 


supplemental or complemental understanding 


with them by which the object of the treaty of 


1820, namely, the removal beyond the Missis- 
sippi of that large part of the Nation that lived 


by huntine and refused to work, should be 


10 
thoroughly accomplished. 

As was said at the time, in behalf of the Presi- 
dent, it was no lust of territory that prompted 
the reopening of negotiations, but a sincere de- 
sire to accomplish what was best for the Indian 


and the white man, by eliminating the disturbing 


element that would live in savagery, and planting 


it where it would be untrammeled bv even the 
proximity of civilization, neither molesting nor 


being molested. 


The way in which this great and _ beneficent 
object was secured by the treaty of 1850, so 
much reprobated and, we crave pardon for say- 
ing, so imperfectly appreciated, was by cession 
of all the residue of the Choctaw lands in Mis- 


sissippi, and by planting the Indians minded to 


os 
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abjure savagery and learn the arts of civiliza- 
tion within defined limits, and thus compelling 
those disinclined to submit to the restraints of 
civilized life to go where they could follow their 


bent without disturbing the happiness of others. 


As we have said, the United States did not 
covet the land ceded, but was compelled to accept 
it in order to fulfill the intention of the treaty of 
1820, which, be it observed, was negotiated in 
part by General Jackson himself It may be said 
in reply to the impassioned rhetoric which has 
been indulged in touching the alleged injustice 
of the Government in coercing the Indians to 


make a great concession of land without any- 


thing in return deserving the name consideration, 


we say it may be said in reply, that the consider- 


ation for the cession was the salvation of the grant- 


ors themselves wrought through the mstrumentality 
of the grantees. 

If, however, the United States paid nothing 
for the lands ceded, it restored some of them 
back again to such of the natives as desired to 


till them, and to the rest, whose only use for ter- 
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ritory was to range through it in quest of game 
or to commit depredations, it had already given 
in exchange more than an equivalent by the ces- 
sion of 25,000,000 of acres by the treaty of 1820. 


But for this treaty, which came near being de- 


_feated through the machinations of designing and 


the shortsightedness of well meaning men, these 
Indians, both pestilent and harmless, would have 
been given over, sooner or later, to undistin- 
guished massacre. It was President Jackson’s 
conviction that such would be the result of a 
further prolonged contiguity of civilization and 
barbarism in that region, that made him so urgent 
to conclude the treaty ; and the sequel has shown 


the wisdom of his course. 


But, lest it should be supposed that our ac- 
count of the crisis in which the treaty of 1830 
was made is over-colored, we would advert to the 
fact that in January, 18380, the legislature of Mis- 
sissippi passed an act entitled ‘‘An act to extend 
the laws of the State of Mississippi over the per- 
sons and property of the Indians resident within 
its limits” (Session LL., 13th session, Statute 


~ 
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Laws of Mississippi, by Howard and Hutchinson, 
p. 76), which, together with acts passed at other 
times, was plainly intended to subvert utterly 
every species of Indian independence and au- 
tonomy, and, what may be considered far worse, 
threatened to bring on a conflict between ‘the 
State and the Federal authority, it being the 
latter’s duty, under the Constitution, to enforce 


its treaty obligations as the supreme law. 


Seeing, then, that not only the Indians but the 
Federal Government itself was to be embroiled 
with the State of Mississippi unless the crisis 
should be properly met, it is not to be wondered 
at that those who foresaw these dire complications ° 
were instant in expostulation It would have 


been criminal in them to be otherwise. 


It is quite irrelevant to speak of the Missis- 
sipp! legislation as brutum fulmen. ‘That legisla- 
tion was calculated to command the most serious 
consideration, in that it manifested the determi- 
nation of a resolute people to settle the Indian 
question for themselves; and it was a very proper 


thing for General Eaton and his fellow commis- 
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sioner to present to the Choctaws submission to 
State authority as the alternative of a refusal to 
come to terms, seeing that the President, de- 
termined as he was, might shrink from taking 
extreme measures against a State for the defense 
of Indians who, through stubbornness, refused to 
follow expostulations that were so clearly disin- 


terested. 


It would have been great folly, and shown de- 
eided unfitness for their duty, if these commis- 
sioners had omitted to urge upon the Indians this 
action of the State because they deemed it un- 
constitutional. Those who know the character 
of President Jackson can well imagine the effect 
upon him of such an omission if his envoys had 
returned from their mission empty-handed. 

But, to be more particular, the treaty of 1830 
provided, Article XIV, that each head of a family 
‘desirous to remain and become a citizen of the 
States,” and who should indicate such intention 


‘‘within six months from the ratifieation of the 


treaty,” should have one section of 640 acres, . 


and one-half that quantity for each unmarried 


J 


child living with him over ten years-of age, and 
a quarter-section for every such child under that 
age, and that 2 residence for five years from the 
ratification of the treaty, with the intenticn men- 


tioned, should entitle him ‘‘to a grant in fee- 


simple.” 


But the treaty did not stop there, for it specially 
cuarded the interests of the Indians who had 
built dwelling-houses and cultivated the land 
around them during the current year; to these, 
in proportion to the scale on which their opera- 
tions had been carried on, and up to a given 
number, there was a liberal reservation of the 
land ceded to the United States, without req ulre- 
ment as to residence or citizenship, but, on the 
contrary, with the undertaking by the Govern- 
ment to commute the land for money in case of 
removal, within a certain time, beyond the Mis- 


SISSIppi. 


The attempt to carry out the 14th Article, as 
now interpreted bv the appellant, misearried, so 


that of 1.585 which. it is claimed, were entitled 


to the reservations guaranteed, only 145 received 
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them; which, after all, may have been a blessing 
in disguise, for it is open to much doubt if the 
disappointed ones were not better off with what 
they received from the Government in lieu of 
the land, including their removal across the Mis- 
sissippi, than if they had gotten their specific 


rights under the treaty. 


Seeing that it had been impossible, in large 
measure, to effect a specific execution of the 
14th Article of the Treaty, owing to the rapid 
absorption of the ceded Indian lands by settlers, 


whose title was deemed paramount, and other 


causes, Congress, by various Acts, the principal 


of which are those of the 3d March, 1837 (5 Stat., 
180), 22d February, #8838 (7., 211), and 23d 


August, 1842 (2b., 513-516), made, or attempted 


to make, reparation to the Indians by giving 
them scrip entitling them to land equivalent in 
quantity to the reservations guaranteed by the 
treaty, and to be taken out of any part of the 
public domain subject to entry at private sale, 
in the States of Mississippi, Louisiana, Alabama, 


and Arkansas. 


1] 


Under this legislation one-half part of the 
scrip was issued to 1,150 heads of families, but, 
owing to the act of Congress of the 3d March, 
1845 (5 DStat., (7 


emitted, Congress having by that act directed 


7), the other half was never 


that it should be treated as monev at a valuation 
of $1.25 an acre, upon which interest at the rate 


of 5 per cent. should be paid annually. 


And so matters stood until the 21st July, 1852, 
when Congress passed an act (10 Stat., 19) 
directing that no more payments of interest 
should be made, and appropriating an amount 
not to exceed $872,000 to satisty the claims for 
scrip unissued, according to the various awards 
that had been made under the laws already re- 
ferred to; but coupled with this appropriation 
was the proviso, ‘That the final payment and 
satisfaction of said awards shall be first ratified 
and approved as a final release of all claims of such 
parties under the fourteenth article of said treaty, 
by the proper national authority of the Choc- 
taws, in such form as shall be prescribed by the 


Secretary of the Interior.” 
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The whole amount appropriated was paid to 
the Choctaws, who, in return, executed the fol- 


lowing release, in obedience to the law: 


Whereas, by an act of Congress entitled “An act 
to supply deficiencies in the appropriations for the 
service of the fiscal year ending the thirtieth day 
of June, one thousand eight hundred and fifty-twe,” 
all payments of interest on the amounts awarded 
Choctaw claimants under the fourteenth article of 
the treaty of Dancing Rabbit Creek, for lands on 
which they resided but whieh it is impossible to 
give them, shall cease, and that the Secretary of 
the Interior be directed to pay said claimants the 
amount of principal awarded in each case respect- « 
ively, and that amount necessary for this purpose 
be appropriated, not exceeding eight hundred and 
seventy-two thousand dollars; and that the final 
payment and satisfaction of said award shall be 
first ratified and approved as a final release of all 
claims of such parties under the fourteenth article 
of said treaty, by the proper national authority of 
the Choectaws, in such form as shall be prescribed 
by the Secretary of the Interior: Now, be it known 
that the said general council of the Choctaw Nation 
do hereby ratify and approve the final payment and 


satisfaction of said awards, agreeably to the pro- 


Fe! 
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visions of the act aforesaid, as a final release of all 
claims of such parties, under the fourteenth article 
of said treaty. 
A. NAIL, Speaker. 
NOVEMBER 6, 1852. 
Passed in the senate. 
D. McoCOY, President. 
Approved. 7 
GEORGE W. HARKINS. 
GEORGE FOLSOM. 

But outside the subject covered by the release, 
there were divers matters in difference between 
the Choctaws and the United States, one of which 
was of very great moment, being no less than a 
claim tor the net amount of the proceeds of the 
cis Mississippi lands ceded to the United States 


by the treaty of 1830. 


It was in this state of disagreement as to these 
various matters that the parties came together 
again and made the treaty of the 22d June, 1855 
(11 Stat., 611-614), which after reciting, amongst 
other things, that ‘the Choctaws contend, that, 
by ajust and fair construction of the treaty of Septem- 
ber 27th, 1830, they are, of right, entitled to the 


net proceeds of the lands ceded by them to the 
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United States under said treaty,” and have pro- 
posed that the same together with all other out- 
standing matters in difference, national and indi- 
vidual, should be referred to the Senate of the 
United States for “final adjudication and adjust- 


ment,” goes on to provide (Article XI): 


The Government of the United States not being 
prepared to assent to the claim set up under the 
treaty of September 27, 1830, and so earnestly con- 
tended for by the Choctaws as a rule of settlement, 
but justly appreciating the sacrifices, faithful serv- 
ices, and general good conduct of the Choctaw 
people, and being desirous that their rights and 
claims against the United States shall receive a 
just, fair, and liberal consideration, it is therefore 
stipulated that the following questions be submit- 
ted for adjudication to the Senate of the United 
States: 

‘First. Whether the Choctaws are entitled to, 
or shall be allowed, the proceeds of the sale of the 
lands ceded by them to the United States by the 
treaty of September 27, 1830, deducting therefrom 
the cost of their survey and: sale, and all just and 
proper expenditures and payments under the pro- 


visions of said treaty; and if so, what price per 
acre shall be allowed to the Choctaws for the land 


remaining unsold, in order that a final settlement 
with them may be promptly effected ; or 


‘‘ Secondly. Whether the Choctaws shall be al- 
lowed a gross sum in further and full satisfaction 
of all their claims, national and individual, against 
the United States; and if so, how much?” 


The only action taken by the Senate, under 


this article of submission, is embodied in the fol- 


lowing preamble and resolutions, passed on the 


9th of March, 1859: 


Whereas the eleventh article of the treaty of 
June 22, 1855, with the Choctaw and Chickasaw 
Indians, provides that the following questions he 
submitted for decision to the Senate of the United 
States: 

First, whether the Choctaws are entitled to or 
shall be allowed the proceeds of the sale of the lands 
ceded by them to the-United States by the treaty 
of September. 27, 1830, deducting therefrom the 
costs of their survey and sale, and all just and 
proper expenditures and payments under the pro- 
visions of said treaty; and, if so, what price per 
acre shall be allowed to the Choctaws for the lands 
remaining unsold, in order that a final settlement 
with them may be promptly effected ; or 

Secondly, whether the Choctaws shall be allowed 


a gross sum in further and full satisfaction of all 
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their claims, national and individuai, against the 
United States; and, if so, how much: , 

Resolved, ihat the Choctaws be allowed the 
proceeds of the sale of such lands as have been sold 
by the United States on the first day of January 
last, deducting therefrom the costs of their survey 
and sale, and all proper expenditures and payments 
under said treaty, excluding the reservations al- 
lowed and secured, and estimating the scrip issued 
in lieu of reservations at the rate of $1.25 per acre; 


and, further, that they be also allowed twelve and 


a half cents per acre for the residue of said lands. 
Resolved, That the Seeretary of the Interior 


cause an account to be stated with the Choectaws, 


showing what amount is due them according to the 
above-preseribed principles of settlement, and re- 
port the same to Congress. (Senate Journal, see- 
ond session Thirty-fifth Congress, page 493.) 

The Secretary of the Interior stated and com- 
municated to Congress the account called for by 
the second resolution of the Senate, bringing the 
Government in debt to the Choctaws, upon the 
basis assumed by the Senate, in the sum of 


$2,981,247.30 (h., pp. 28-30). 


But the Senate took no action whatever on 


the Secretarv’s statement ot account. 


fe 
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It was in this predicament of things that Con- 
gress passed the act of the 3d March, 1881 (21, 
Stat., 504), entitled ‘‘An act for the ascertain- 
ment of the amount due the Choctaw Nation,” 
investing the Court of Claims with jurisdiction 
over the controversy, which act is in these 


words: 


Whereas the Choctaw Nation, for itself and in 
behalf of individual members thereof, make claim 
against the United States on account of various 
treaty provisions which it is alleged have not been 
complied with: Theretore, 

Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress as- 
sembled, That the Court of Claims is hereby author- 
ized to take jurisdiction of and try all questions of 
difference arising out of treaty stipulations with the 
Choctaw Nation, and to render judgment thereon ; 
power is hereby granted the said court to review 
the entire question of differences de novo, and it 
shall not be estopped by any action had or award 
made by the Senate of the United States in pursu- 
ance of the treaty of eighteen hundred and fifty- 
five; and the Attorney-General is hereby directed 
to appear in behalf of the Government; and if said 
court shall decide against the United States, the 
Attorney General shall, within thirty days from the 


6027——2 


18 


rendition of judgment, appeal the cause to the Su- 
preme Court of the United States; and from any 
judgment that may be rendered the said Choctaw 
Nation may also appeal to said Supreme Court: 
Provided, The appeal of said Choctaw Nation shall 
be taken within sixty days after the rendition of said 
judgment, and the said courts shall give such cause 
precedence. 

Sec. 2. Said action shall be commenced by a pe- 
tition stating the facts on which said nation claims 
to recover, and the amount of its claim; and said 
petition may be verified by either of the authorized 
delegates of said nation as to the existence of such 
facts, and no other statements need be contained 
in said petition or verification. 


The Petition. 


Under this act of Congress the Choctaw Na- 
tion filed its petition (R., pp. 1-28) in the Court 
of Claims, setting up many claims and demands 
against the United States, including claims under 
Article XIV of the treaty of 1830, which are 
covered by the release above set forth, and which 
were supposed to be extinguished. | 


Inasmuch as the claims advanced in the peti- 
tion will, in so far as involved in these appeals, 
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in which they are presented, it is deemed unnec- 


essary to make other special reference to them. 


The Demurrer. 


The defendant demurred to so much of the 
petition as proceeded upon the resolution of the 
Senate under the agreement of submission con- 
tained in the treaty of 1855 as a ground of ac- 


tion. (R., p. 32.) 


The court, while entirely clear that the reso- 
lution, in view of the terms of the act of Con- 
gress conferring jurisdiction and the acceptance 
of those terms by the petitioner, involved in its 
invoking the jurisdiction so conferred, had not 
the element of res adjudicata, and, therefore, that 
the matter covered by the resolution was entirely 
at large, nevertheless, the-eeaae declined to ad- 
judge that the resolution might not be legally 
entitled to some weight in the case, treating it, 
at the same time, as a then unknown quantity— 


a tertium quid. (K., pp. 33-37.) 


be hereinafter particularly treated in the order 
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Plea in bar. 


The demurrer having been overruled in this 
somewhat undefined way, the defendant, in bar of 
so much of the petition as sought to reopen the 
settlements between the parties, under the sev- 
eral acts of Congress already referred to, of 
claims under Article XIV of the treaty of 1830, 
pleaded the said settlements and the above given 
formal release of all such claims by the Choctaw 
Nation (R., pp. 38-41). 


Replication. ° 


The petitioner replied, that the release named 
in the plea was void, because executed under 
the stress of divers acts and proceedings of offi- 
cers and citizens of the United States which either 
amounted. to duress absolutely or relatively, in 
view of an alleged juridical relation of guardian 


and ward between this Government and the > 


Choctaw Nation, it does not.appear clearly which. 
(R., pp. 41-51.) 


As both the plea and the replication must be 
noticed with some particularity further on, it is 
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unnecessary to do more than give their purport 
now. 


Rejoinder. 


To the replication the defendant put in a re- 


joinder in the nature of a traverse. (R., p. 51.) 


In addition to these pleadings, although the 
record fails to show it, there was a general trav- 
erse by the defendant putting the case at issue 
as to all matters and things averred in the peti- 
tion and not covered by the plea. So the learned 
court below states in its opinion. (R., p. 102.) 
Certainly the case was tried, both upon the law 
and the facts, as at issue in all parts and particu- 
lars, and has reached a stage at which it has 
become altogether immaterial whether it so ap- 


pears technically or not. 


The Findings of Fact. 


The court made forty-three findings (R., 51-94), 
which will be specially mentioned in connection 


with the several points hereinafter mentioned. 


Lal a apd RRR et 
* 


Se aaa Herat 


san aS oes earn? 
PR ee are as Was 


whe ei Ai i 


22 


Judgment. 


The court rendered judgment for the petitioner 
upon several heads of his claim, and for the ag- 
gregate sum of $408,120.32. 


Appeals. 
From this judgment both parties appealed 
(R., p. 124). 
ARGUMENT. 
The Choctaw Nation’s Appeal. 
THE SENATE RESOLUTION: WAS IT AN AWARD? 


Before treating the question of the conclusive- 
ness of the Senate resolution as an award, we 
propose to consider, whether that resolution was an 


award in any sense of the term? 


Undoubtedly the end proposed in resorting to 
arbitration, whether it be nations or individuals 
that are at variance, is the final adjustment of the 
questions submitted; but when that purpose is by 
repetition, as in the treaty of 1855, kept steadily 
in the foreground, and the differences to be com- 


RINSE TT A a Mean oc 


23 


posed are inveterate and inflamed by imputations 
of violated faith, as were those named in that 
treaty, and the arbitrator chosen is so august a 
body as the one that performed that function 
under the treaty, we are led irresistibly to the 
conclusion that the high contracting parties were 
moved by an unusually profound desire that the 
award to be made should be a “full satisfaction,” 
a ‘final settlement,” a ‘final adjudication” of 
disagreements which had been embittering their 


relations for the better part of a century. 


Finalitvy is of the essence of a valid award. 
Without it, both the object of the parties and the 
policy of the law, that their suit should be brought 
to an end, are frustrated. As was said by Mr. 
Chief Justice Marshall, in Carnochan v. Christie 
(11 Wh., 416, 466), “the award ought to be in 
itself a complete adjustment of the controversies 
submitted to the arbitrators.” And because, in 
that cas¢, the arbitrators had determined that the 
parties on the one hand should be allowed a cer- 
tain credit, provided they should convey to the 


party on the other hand a good title to certain 
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lands, but had failed to name a time within which 
such conveyance should be made, and so had 
left it entirely uncertain whether the credit 
should be allowed or disallowed, the court held 
the award void for this indefiniteness. 


The idea of finality as a condition of validity 
in awards belongs to universal jurisprudence, 
forming a necessary element of the concept ar- 
bitration, and is, therefore, as essential to the 
validity of an award made by virtue of an inter- 
national submission as to that of one made in 
ordinary cases. Indeed, this’ court has said, in 
a case involving the validity of an award made 
under articles to which the United States was a 
party, that it was ‘‘to be construed here [mean- 
ing on the court’s prize side] and its effect de- 
termined by the same general principles which 
would govern it in a court of common law or of 
equity,” (U.S. v. Farragut, 22 Wall., 419). 

Now, upon looking at the preamble and arti- 
cles XI and XII of the treaty of 1855 we find 
that the matters submitted for arbitration are the 
Choctaw Nation’s claim of the net proceeds of 
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the sales of the lands ceded by them to the Uni- 
ted States by the treaty of 1830, ‘‘ together with 
the whole subject matter of their unsettled claims, 
whether national or individual, against the United 
States arising under the various provisions of the 
said treaty,” and upon the matters so submitted 
two questions are propounded to the Senate for 
decision: First, whether the Choctaws are enti- 
tled to the net proceeds, ‘‘after deducting there- 
from the cost of survey and sale and all just and 
proper expenditures and payments under the provis- 
ions of said treaty; and it so, what price per acre 


shall be allowed to the Choctaws for the land 


remaining unsold, in order that a final settlement - 


with them may be promptly effected;” and, Sec- 
ondly, ‘‘whether the Choctaws shall be allowed 
a gross sum in further and full satisfaction of all 
their claims, national and individual, against. the 


United States; and if so, how much.” 


Now the Senate resolved and adjudged that 
the Choctaws should be allowed the net proceeds 
of such lands as had been sold up to the January 


next preceding, after making the deductions re- 
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quired to be made by the treaty, the amount of 


which deductions, however, the. Senate did not 
pass upon, but, after deciding the estimate per 
acre to be put upon the lands as yet unsold, re- 
ferred the whole matter to the Secretary of the 
Interior with instructions to ‘‘cause an amount 
to be stated with the Choctaws, showing what 
amount is due them according to the above-pre- 
scribed principles of settlement, and report the 


same to Congress.” 


Now, it is manifest that this action of the Sen- 
ate was interlocutory, essentially. It left the vital 
question of the amount due the Choctaws unde- 
termined, and postponed the determination of 
that question indefinitely, and, as has been seen, 
the Senate never did determine it, although the 
account stated by the Secretary of the Interior, 
at their request, was before them for more than 
twenty years anterior to the passage of the act 
of March 3, 1881, referring the controversy to 


the Court of Claims. 


Tried by the test applied by this court to 


judgments and decrees, there is no room for 
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doubt that the decision of the Senate was want- 
ine in finality, (Grant v. Phoenix Ins. Co., 106 
U.$8., 431; Bostwick v. Brinkerhoff, 7b., 3). 

But the so-called award is wanting in other 
fundamental particulars. 

Neither the report of the Committee on In- 
dian Affairs, to whom the matters submitted were 


referred by the Senate, nor the proceedings of 


the Senate at the time the alleged award was 


adopted show, nor is it pretended on the other 
side, that the United States was notified that the 
Senate was about to enter or had entered upon 
its judicial functions under the treaty, or that the 
Choctaws had made a presentation of their case 
or were adducing evidence to support it, or that 
the Senate having received the ex parte evidence 
offered by the Choctaws, were about to proceed 
te pronounce judgment on that evidence, with- 
out asking for any evidence on the part of the 
United States. 

And not only so, but the proceedings of the 
Senate show that the action of that body must, 


in the nature of things, have been based on the 


| 
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report of the Committee on Indian Affairs, and 
hurriedly adopted, without debate, and, mani- 
festly, without consideration, in the confusion of 
the last hours of a session, so that the pretended 
award is, in fact, the judgment of the committee 


and not of the Senate. 


Now, it is unnecessary to spend time in this 
court in doing more than to say (1) that notice 
is of the essence of every valid judicial act, and 
(2) that the function of arbitrator cannot be 


delegated. 


It results, therefore, that the alleged award is 
void, (1) for the want of finality, (2) for the want 
of notice, and (3) because it is the judgment of 
the Committee on Indian Affairs, the Senate hav- 
ing performed no judicial function whatever as 


touching the same. 


To meet the argument that the award is void 
because wanting in finahty, it was said, in the 
court below, that if the Senate had done more 


than decide that the Choctaws were entitled to 


the net proceeds they would have gone outside 


, 
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their commission. In other words, that the Sen- 
ate had nothing to do with adjusting the balance 
_ due, and that the treaty had wholly failed to pre- 
scribe in what way or by whom the deductions 
claimed should be allowed. It is inconceivable 
that parties, striving, as were these parties, to put 
an end to controversy, should have committed 
such an oversight, and also inconceivable that 
the Choctaws should have been willing to leave 
to the United States, whose alleged want of faith 
they had been so long complaining about, to 
state the account, as was contended by the other 


side in the Court of Claims. 


If the theory that the arbitrators were not to 
determine the balance due out of the net pro- 
ceeds is correct, it is remarkable they were not 
directed to ascertain the value per acre of the 
lands sold as well as unsold, for it is difficult to 
comprehend how it was necessary in the one 
case and not in the other, except upon the idea 
that in awarding the net proceeds the arbitrators 
themselves must necessarily ascertain the exact 


balance, and so did not need to make a special 
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| finding as to valuation, whereas such a finding 
a was absolutely necessary as to the lands unsold 
| | to enable the United States to make the simple 
computation of what was due on these lands, — 


| a matter no more requiring judicial sanction than 
| the computation of interest on a judgment. 
: 


The award, if valid, has been set aside. 


Supposing a binding award to have been made, 
| we respectfully submit that the concurrent acts 
of the United States, in passing the statute of 
the 3d of March, 1881, on the one hand, and of 
the Choctaw Nation, in taking the benefit of that 
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statute, on the other, amounted to a compact to 
do away the award and set the case completely 
at large again. This was the view of the Court 
of Claims, and is too obviously sound to admit 


of discussion. 


In giving the Court of Claims jurisdiction in 
the premises, the act, as we have seen, provides, 
that the court shall have power “to review the 
entire question of differences de novo,” which 
was at once a reference to the previous abortive 
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action of the Senate, and an indication of purpose 
that the Court should. make a new determination; 
which purpose could only be effected by remov- 
ing the action of the Senate out of the way; and 


to render this meaning still clearer, if possible, it 


is further provided, that the Court of Claims, in 
making up its judgment, shall not be estopped by 


the ‘‘action” or the ‘‘award” of the Senate. 


Certainly language could not make plainer 
that Congress intended that the Court of Claims 
was to exercise its jurisdiction untrameled and 
uninfluenced by what the Senate had done. In 
no other way could the subject be reviewed de 
novo. Between the absolute estoppel and the 
free range of unfettered inquiry there is no mid 
dle ground. 


Now, it was urged in the court below by the 
other side that while the award was not an es- 
toppel so as to shut out further inquiry, it must 
nevertheless be treated by the Court of Claims 
as conclusive, unless overborne by evidence or 


argument or both; in short, that it must have all 
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the presumptions in its favor to which a judg- 
ment or decree under review in an appellate 


court is entitled. 


But can an inquiry thus hampered—which 
starts with presumptions to be overcome—be the 
inquiry de novo contemplated by the statute? 
Did Congress intend to disparage the Senate by 
setting over it the Court of Claims as an appel- 
late court, or did it merely intend to indicate 
that, as the Senate had so clearly shown that it 
was, from its constitution, unfitted for judicial 
duties requiring close and laborious investiga- 


tion, it would be more satisfactory to set aside 


what that body had done, and put the matters in 
controversy in train to be dealt with in a judicial 


manner by an eminent tribunal? 


The Senate having pronounced its own con- 
demnation of the work it had done so hurriedly 
and perfunctorily, by withholding all action on 
the account stated by the Secretary of the Inte- 
rior, itis not to be marveled at that the effort 
was made to annul the submission and appoint 


a new arbitrator. 
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It is certainly a remarkable position to take, 
that Congress intended to pay the deference to 
the Senate’s award claimed for it by the other 
side in the court below, notwithstanding the Senate 
itself could not be induced to make that award final, 
and notwithstanding the United States was never 
cited to appear and make defense, and was never 


represented before the Senate or its committee ! 


Indeed, when we reflect upon the serious, not 


to say insurmountable, difficulties in the way of 


obtaining evidence of the transactions covered 


by the award, occurring as they did so long 
avo and in a wild frontier country, it is hardly 


possible that Congress could have intended to 


devolve on the United States the burden of 


a) 


disproving the premises supporting the award, 
without declaring its purpose in the most ex- 


plicit terms. 


But there is another cogent reason for holding 
that Congress, did not intend that the award 
should have any value or significance at all on the 
hearing before the Court of Claims; and that 
reason is to be found in the radical difference 
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between the terms of the submissions to the Sen- 


ate and the Court of Claims. 


The treaty of 1855 commits to the Senate to 
determine, inter alia, whether the Choctaws ‘‘are 
entitled or shall be allowed” the net proceeds, but 
the act of Congress of March 3, 1881, refers the 
controversy to the judicial department of the 
Government to be determined in conformity to 


the fixed principles of jurisprudence. 


It was competent for the Senate, acting under 
the treaty, to award the Choctaws the net pro- 
ceeds upon any ground they saw fit, whether of 
law or of that general equity which is uncon- 
fined by principle aid as variable as the measure 
of the Chancellor’s foot, and is sometimes termed 


arbitrium boni vire. 


And precisely in that way did the Committee 
on Indian Affairs of the Senate understand the 
Commission under which that body was acting, 
for, after laying down that the inquiry was not 
only whether the Choctaws were entitled to the 
net proceeds, “but also whether, though not legally 
so ‘entitled’ they shall still ‘be allowed’ them,” 


ow 
- 


they go on to declare that, in their opinion, the 
judgment of the Senate should be that the Choc- 
taws are not entitled in law to the net proceeds, but 
that the same should be allowed them, neverthe- 


less. 


Now we ask, respectfully, if it is possible that 
Congress, in directing an inquiry de novo and 
unfettered by estoppel, could-have intended that 
an award rendered by arbitrators expressly em- 
powered to act, and who had acted, regardless 
of the principles of jurisprudence, should be a 
possible factor in the judgment to be pronounced 
by a court bound to proceed in accordance with 
fixed rules? It could never have been intended 
that the Court of Claims should render a judg- 
ment composed of elements not only incongruous 
but absolutely irreconcilable and repugnant— 
a judicial monstrosity. Indeed, if Congress had 
manifested such an intention it could not have 
effect, because it is the Constitution that has, by 
creating a judicial department of the Govern- 
ment, declared, ex necessitate rerum, that the 


courts constituting that department shall proceed 
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in all eases in accordance with the law of the 


land. 


We submit, therefore, that the Court of Claims 
possessed no standard by which it could review 
or rejudge an award avowedly made in disregard 
of legal principle, and, therefore, that Congress 
must have intended that the award should be 
either an absolute estoppel or valueless for any 
purpose; and we submit, with deference, that it 
would seem impossible for the learned court be- 
low to have treated the award as res adjudicata, 
in the smallest sense, without, to the same extent, 
abdicating the function which Congress intended 


it to perform. 


The special plea in bar. 


As we have seen, the alternative claim, that 
the petitioner, if not successful in’ establishing 
the validity of the alleged award, was entitled 
to such additional indemnity for supposed viola- 
tions of Article XIV of the treaty of 1830 as 
justice might require, was met by a plea in bar 


setting up the several acts of Congress passed 


Oo” 


for the purpose of giving an equivalent for the 
reservations which were not set apart under the 
treaty, and the formal release of the Choctaw 
Nation of the 6th November, 1852, acknowledg- 


ing satisfaction of all claims under Article XIV. 


The replication to this plea sets up, in avoid- 
ance, that through the ill-usage of citizens and 
officers of the United States, the Choctaws had 
become reduced to so abject a condition when 
the release was executed that they were not free 
agents when they became parties to it; that 


when they executed the release they were in a 


state of helpless dependence on the United States, 


and so that the release was void; and that the 
release is no longer available as a bar or defense, 
because by the treaty of 1855 it is stipulated that 
the matters covered by the release should be 
set at large and as fully inquired into as though 


the release had never been made. 


As there is nothing in the findings to show 
either that the United States extorted the release 
by duress, or took advantage of the helplessness 
or dependence of the Choctaws in securing that 
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instrument, it would be an indignity to the Gov- 
ernment of the United States to discuss these 
points. We pass, then, to the only remaining 
point in the replication, namely, that the effect 
of the treaty of 1855 was to set aside all settle- 
ments under Article XIV, including the release. 


This astounding pretension, that the Executive 
was so regardless of its duty to the public as to 
enter into a stipulation to undo settlements sol- 


emnly made by direction of Congress, and _ re- 


open the door for the litigation of matters as to 


which testimony must have almost entirely per- 
ished through death and failure of memory— 
matters that occurred in a wild frontier country 
and about which testimony was always difficult 
to obtain in the most favorable circumstances, 
‘annot be allowed, certainly, unless established 


beyond doubt or controversy. 


So unreasonable has this position seemed, that 
the Government has not felt warranted in en- 
tering upon the difficult and expensive prepara- 
tions which will be necessary if the Court should 


hold the matter of the plea to be no bar.. In 
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such an event the interests of the Government 
would require that the case should be remanded 
to the Court of Claims for such further proceed- 
ings as might be necessary to protect the United 
States. 

It may be said further, in opening this branch 
of the discussion, that as it is by virtue of the 
treaty of 1855 that it is alleged that these settle- 
ments were canceled, it is remarkable that that 
instrument contains no declaration of any such 
intention, so that if such an intention was in the 
minds of the contracting parties, it was left by 
them to be gathered by implication, which would 
have been a very strange, not to say incompre- 
hensible, way of disposing of a subject of so 
much moment to the Choctaw Nation, particu- 
larly when we remember how short a time it was 
between the execution of the release and the 
commencement of the negotiations which resulted 


in the treaty of 1855. 


In the preamble of the treaty of 1855 we find 
it recited that the Choctaws had proposed to 


refer to the Senate their claim to the net pro- 
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instrument, it would be an indignity to the Gov- 
ernment of the United States to discuss these 
points. We pass, then, to the only remaining 
point in the replication, namely, that the effect 
of the treaty of 1855 was to set aside all settle- 


ments under Article XIV, including the release. 


This astounding pretension, that the Executive 
was so regardless of its duty to the public as to 
enter into a stipulation to undo settlements sol- 
emnly made by direction of Congress, and re- 


open the door for the litigation of matters as to 


which testimony must have almost entirely per- 
ished through death and failure of memory— 
matters that occurred in a wild frontier country 
and about which testimony was always difficult 
to obtain in the most favorable circumstances, 
cannot be allowed, certainly, unless established 


beyond doubt or controversy. 


So unreasonable has this position seemed, that 
the Government has not felt warranted in en- 
tering upon the difficult and expensive prepara- 
tions which will be necessary if the Court should 
hold the matter of the plea to be no bar.- In 
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such an event the interests of the Government 
would require that the case should be remanded 
to the Court of Claims for such further proceed- 
ings as might be necessary to protect the United 
States. 


It may be said further, in opening this branch 
of the discussion, that as it is by virtue of the 
treaty of 1855 that itis alleged that these settle- 
ments were canceled, it is remarkable that that 
instrument contains no declaration of any such 
intention, so that if such an intention was in the 
minds of the contracting parties, it was left by 
them to be gathered by implication, which would 
have been a very strange, not to say incompre- 
hensible, way of disposing of a subject of so 
much moment to the Choctaw Nation, particu- 
larly when we remember how short a time it was 
between the execution of the release and the 
commencement of the negotiations which resulted 


in the treatv of 1855. 


In the preamble of the treaty of 1855 we find 
it recited that the Choctaws had proposed to 


refer to the Senate their claim to the net pro- 
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ceeds of the lands ceded by the treaty of 1830, 
“together with the whole subject-matter of their 
unsettled claims, whether national or individual, 
against the United States.” 

So far, then, as the preamble goes, there can 
be no valid pretension that claims that had been 


settled were within the terms of the submission. 


Proceeding now to Article XI of the treaty, 
we find there a declaration that the United States 
desire that the “ rights and claims” of the Choc- 
taws should ‘“‘receive a just, fair, and liberal con- 
sideration.” | 

Now, unless a demand which had been at the 
time of the treaty solemnly settled comes under 
the category of ‘rights and claims” then exist- 
ing and recognized by the United States as a 
claim then “unsettled,” it is impossible to see 
how the language quoted can include claims 
which the Choctaw Nation had deliberately de- 
clared to be settled and extinguished less than 
three years before the treaty was executed, and 
which it is impossible to suppose the United States 
could have recognized as claims any longer. 


4] 


And the same may be said of the words ‘‘all 
their claims, national and individual, against the 
United States,” in the second paragraph of the 


same article. 


It was very pertinently asked in the court be- 
low by our lamented and able and faithful friend, 
the late Mr. Simons, if in case the Choctaw Na- 
tion had been awarded and had received a gross 
sum, they would have treated the individuals 
embraced by the release as entitled to share in 
the amount awarded, upon the ground that their 
once settled claims had been revived by the 


treaty 


But it is said that the power given the Senate, 
by the second paragraph of Article XI, to allow 
the Choctaws a gross sum ‘in further and full sat- 
isfaction” of all their claims is an indication that 
the settlements covered by the release were to 
be reopened. In reply, we beg to say that this 
language has reference only to those treaty obli- 
gations or duties as to which the United States 
had done acts of performance which the Choc- 


taws had claimed to amount merely to part fulfill- 
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ment, and as to which they had never solemnly 
admitted that the United States stood released 
and discharged. 

The preamble of the treaty referring only to 
‘‘unsettled” claims, it is not possible to enlarge 
the scope cf the submission by resorting to im- 
plication unless the implication be insurmount- 


able, which it manifestly is not in this case. 


We maintain, therefore, that it would be 
against reason and precedent to deduce from the 
language quoted and relied on by the petitioner a 
conclusion so fraught with serious consequences 


to the United States. 


And the view maintained by us derives full 
support, it will be seen, from the negotiations 
and proceedings leading to the treaty (see Find- 


ings XXIV-XX<X, R., pp. 75-86), which show 


conclusively (vide Finding XXVII, R., p. 79, 


especially) that when the Government of the 
United States, acting upon a-.misunderstanding 
of what had been communicated by the Choctaw 


envoys, distinctly refused to negotiate with a 


-- 


| 
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view to reopening settlements made under Arti- 
cle XIV, these astute envoys distinctly disclaimed 
any such intention, stating that their efforts were 
directed to a class of claims under Article XIV, 
which the acts of Congress for the satisfaction of 


the disappointed reservees did not embrace. 


namely, cases where the reservees were not reg- 
istered, from the failure of the Government agent 


to record their applications, and were driven 
away, from the failure of the Government to 


protect them. 


But nowhere in these negotiations is the release 
mentioned, or is there an: intimation, even, that it 
was improperly obtained, although these envoys 
do have the rashness to say that their constitu- 
ents were forced to enter into the treaty of 1830 


Chk., p. 75). 


One thing is very certain, that if the view of 
the other side as to the release prevails, it will 
be manifest that it has been the United States 
more than the Choctaw Indians that has required 


protection. 
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The claim to the net proceeds. 


We now come to the claim set up by the Choc- 
taws to the net proceeds of the lands ceded to 
the United States by the treaty of 1830. 


The court below not only declined to give ef- 
fect to the Senate’s so-called award for this claim, 
‘but, also, refused to recognize it as valid, inde- 
pendently of the pretended award. 


A remarkable feature of this claim is, that al- 
though it is for the purchase money, so to speak, 
of largely over ten millions of acres of land, 
the treaty by which the land was ceded makes no ref- 
erence whatever to the demand—an omission which 
is hardly explicable on any theory consistent 
with the petitioner’s claim. 


We are asked to believe that the United States 
in accepting this large cession agreed to sell the 
lands ceded and become a trustee of the net pro- 
ceeds without using express language to indicate 
that purpose, but leaving whole matter to be gath- 
ered by implication. | 
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Now when the United States in 1832 made an 
arrangement with the Chickasaws of the kind 
claimed to have been made with the Choctaws, 
the treaty contained a clear and explicit declara- 
tion of the trust, &c. (7 Stats., 381), and noth- 
ing whatever was left to inference. ‘The cases 
are numerous in which the United States has by 
treaty stipulated to hold the proceeds of ceded 
Indian lands as trustee, and it is believed that 


there is not an instance in which the treaty has 


not been most explicit as to the assumption of 


the trust. 


The Court of Claims deals with this part of 


the case in a summary way, treating it as obvi- 


ously unmaintainable upon any provision of the 
treaty of 1850, and as the appellant has not in- 
cluded this head of its demand in its specifica- 
tions of. the grounds of appeal, except as resting 
on the so-called award of the Senate, we may 
assume that it is not sought by this appeal to 
disturb the judgment in its particular of denying 
validity to the claim, irrespectively of the pre- 


tended award. 
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And in so far as this claim for net proceeds is’ 


founded on the so-called award, the court below, 
looking into the reasons upon which the Senate 
proceeded, found it impossible to accept the 
award as a basis of judicial action, because it was, 


avowedly, made upon some indeterminate idea of 


‘ doing justice in this particular case, irrespectively 


of the rights of the parties under the treaty, the 
Committee on Indian Affairs of the Senate, upon 
whose decision the Senate acted, without pretense 
of inquiry or examination for. themselves, as we 
have already said, saying in their report, ‘ But, 
upon the question whether the Choctaws are, 
upon the face of the treaty, entitled to the net pro- 
ceeds of their lands, the committee still cannot 
find in the treaty itself sufficient warrant so to 
hold. ‘The argument and the facts satisfy them 


that it ought to have been so, but not that it 2s so.’ 
? 


The action of the Senate having been in dis- 
s A 7 ae ™” 
regard of the contract rights of the United States 


under the treaty of 1830, there was nothing left 


for the Court of Claims to do but to’reject the 
claim for net proceeds as unfounded in law. 
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But it is said that Congress in the act of 3d 
March, 1861 (12 Stat., 238), appropriating 
$500,000 for the Choctaws under the 11th and 
12th articles of the treaty of 1855, has expressly 
ratified and confirmed the Senate award. But, 
so far from that being the case, no reference what- 
ever is made to the award; an omission not easily 
explained if Congress was of the opinion that the 
so-called award was binding on the United States. 
Indeed, the proviso with which the act concludes 
shows that Congress did not look upon the Sen- 
ate resolution of 1859 as a fulfillment of the 
Senate’s duty as arbitrator, for it declares that 
the sum appropriated shall be charged against 
the Choetaws in ‘ the future adjustment” ‘under 
the treaty.” The theory of the other side is that 
the Senate was functus officio on passing the reso- 
lution of 1859. If that was so, the reference of 
Congress to further action under the treaty is 


difficult to explain. 


Claims under Article XIX. 


This article, after granting reservations to 


several members of the nation, nominatim, then 
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recognizes five classes of heads of families, grad- 
uated according to the number of acres they had 
cultivated during the then current year, and 
gives each individual of each class, not exceeding 


a certain number, so much land, upon condition — 


that before the 1st of January next thereafter all 
claims to the reservations so given shall be duly 
proved by the claimants before some agent or 


other person, authorized in that behalf, to be 


thereafter appointed. 


Now it turned out that the individuals of the 
nation answering the description of Class V ex- 
ceeded the maximum number (350) of that class 
by 1,413, whereas there were deficiencies in some 
of the other classes, and notwithstanding the ex- 
press restriction of the treaty as to the number 
of each class to be benefited, and the provision 
that where the number of a class overruns the 
limit, the chiefs, separately or together, shall de- 
termine who shall be rejected, it is claimed that 
the effect of this article was to set apart a quan- 
tity of land equal to what the aggregate of the 
maximum number of each class would have been 


ee a an tn ee Ae ee ee . 7" J ’ . 


Ripe aa 6-6 el Fae aa ta bp are ad, el Te 


f 
a 


Se 


a's 


4g 


entitled to if the maximum in each class had 
claimed and proved, as required. 

Upon some general notion of equity, quite re- 
oardless of contract right, as in the case of the 


claim for net proceeds, it 1s insisted that these 


1,413 members of Class V who did not put in 


their claims. within the time limited, and for that 
reason alone, are. barred, are as much entitled 
to 80 acres apiece as the 350 who proved under 
the treaty, and so a claim is advanced for 113,040 
acres, which it is averred should be estimated at 


$339,120. 


It is assigned for error that this extraordinary 
pretension was not countenanced by the court 


below. 


There is no latitude or benignity of construc- 
tion by which this claim could be brought within 
the treaty, as the learned court below held, and 
as, we respectfully submit, scarcely admits of 
doubt. 


Interest on bonds withheld. 


By the act of 2d March, 1861 (12 Stat., 238) 


Congress, by way of making an advance to the 
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Choctaws, appropriated $500,000 for the pur- 
pose, one-half of which they were to receive in 
money and the other half in bonds, the sum ap- 
propriated to be charged against the Indians in 
“the future adjustment” of their claim to be made 


under the treaty of 1855. 


That the bonds were not delivered pursuant to 
the law is sufficiently explained by the tact that 
very soon after the act was passed the Choctaws 


assumed hostile relations to the United States. 


It is true that the Secretary of the Interior was. 


‘“quthorized” to issue these bonds by an act passed 
the 3d of March, 1871 (16 Stat., 570), but that 
authority was afterwards taken away by the act 
of the 14th of February, 1873 (17 Stat., 462). 


The bonds withheld are not provided for in- 


any treaty, and to set up a claim to them nomi- 
natim, or to the interest that would have ac- 
crued upon them, is to ask judicial enforcement 
of a gratuitous offer which had been long  re- 
tracted. ‘The court found small: difficulty. in 


rejecting this demand. 
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Interest on funded scrip. 
This claim for interest set up by the Nation in 
behalf of the reservees under Article XIV of the 
treaty of 1880, whose scrip was funded under 


the legislation already mentioned, was by the 


Nation formally extinguished by the release of 


November, 1852, and, consequently, cannot be 
regarded as recognized by the United States asa 
claim against it at the time the treaty of 1855 
was adopted. It is submitted that the Court of 


Claims committed no error in rejecting this de- 


< 


mand. 


< 
Valuation of the land of reserves. 


It is claimed that the court below committed 
error in fixing the value of the lands of reservees 
under Article XIV of the treaty of 1830 as of 
the date of the treaty and not as of the date of 
the expiration of the probationary limitation of 
five years. 

But this cannot be admitted, for the require- 
ment of a residence of five years by the treaty 


as the condition of a patent from the Govern- 
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ment for the fee simple did not prevent the title 
from becoming inchoate, the treaty operating to 
that extent, proprio vigore, from the time of the 
declaration of intention to become a citizen of 
the States, but at the same time this inchoate 
title was liable to be defeated by non-pertorm- 
ance of the condition of five years’ residence. 


In fixing the value of the land it was entirely 


proper for the court to take the initial date of the 


title as the time of valuation. - 


We submit, therefore, that the appellant has 
shown no sufficient cause why the judgment 


should be reversed. 


The appeal of the United States. 


The specification of error in support of this 


appeal is the allowance by the Court of Claims 
of 3417,656 ‘for claims under the fourteenth 
article of the treaty of 1830” (R., p. 94). 


Seas submitted that this allowance is in the 
face of the release of November, 1852 (R., p. 40), 
which, after reciting that by the act of the 30th 
June, 1852, Congress had directed that interest 
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should be paid no longer on the amounts 
‘awarded Choetaw claimants” under the four- 
teenth article of the treaty of 1830, and that the 
Secretary of the Interior had been directed by the 
said act to pay ‘said claimants” the amount 
awarded in each case, and that the final payment 
and satisfaction of said award shall be first rati- 
fied and approved.as a final release of all claims 


of “such parties,” under Article XIV, “by the 


proper national authority of the Choctaws,” con- 


cludes in these words: 

Now be it known that. the said general council of 
the Choctaw Nation do hereby ratify and approve 
the final payment and satisfaction of sAID awards, 
agreeably to the provisions of the act aforesaid, as 
a final release of all claims of SUCH parties under 
the fourteenth article of said treaty. 

Now here we have a most solemn instrument 
put forth under the highest sanctions and bear- 
ing evidences of great particularity in its prep- 
aration, and which we are authorized to regard as 
meaning precisely what it says. Looking then 
at its discriminating use of the adjectives ‘ said” 


and ‘“‘such” we submit that there is hardly room 


ee 


54 


for doubt that Congress intended and that the 


Choctaw Nation intended that the payment re- 


ferred to in the release should be the be all and 
the end all of every sort and description of claims 
under Article XLV. 


By the express terms of the instrument it is 
at once an acknowledgment of satisfaction of 
‘said claimants” in whose favor awards had 
been made under the acts of Congress, and a 
final release ‘of all claims of such parties under 
the fourteenth article of said treaty.” 

We submit, therefore, that the judgment of the 
Court of Claims is in violation of the true in- 
tent and meaning of the said release, and should 
be to that extent reversed. 

WM. A. MAURY, 


Assistant Attorney-General. 
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for doubt that Congress intended and that the 
Choctaw Nation intended that the payment re- 
ferred to in the release should be the be all and 
the end all of every sort and deseription of claims 


under Article XLY. 


sv the express terms of tlie instrument it is 


at once an acknowledgment of satistaction of 


‘said claimants” in whose favor awards had 
been made under the acts of Congress, and a 
final release ‘‘ of all claims of such parties under 
the fourteenth article of said treaty.” | 
We submit, therefore, that the judgment of the 
Court of Claims is in violation of the true in- 
tent and meaning of the said release, and siould 
be to that extent reversed. — 
WM. A. MAURY, 
Assistant Attorney-General. 
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CHOCTAW NATION y. THE UNITED STATES, 


TREATY OF 1820. 


PREAMBLE. 


Whereas it is an important object with the President of 
the United States to promote the civilization of the Choc- 
taw Indians by the establishment of schools amongst them, 
and to perpetuate them as a nation by exchanging, for a 
small part of their land here, a country beyond the Mis- 
sissippi River, where all who live by hunting and will not 
work may be collected and settled together; and whereas 
it is desirable to [211] the State of Mississippi to obtain 
a small part of the land belonging to said nation, for the 


“nutual accommodation of the parties, and for securing the 


happiness and protection of the whole Choctaw Nation, as 
well as preserving that harmony and friendship which so 
happily subsists between them and the United States, 


James Monroe, President, * * * by Andrew Jack- 
cn * * * and Thoms ives, * -* *° on te 
one part, and * * * the Choctaw Nation, in full 


council assembled, on the other part, have 
entered into the following articles, viz: 

Art. I. To enable the President of the United States 
to carry into effect the above grand and humane objects, 
the mingoes, headmen, and warriors.of the Choctaw Nation, 
in full council assembled, in behalf of themselves and the 
said nation, do, by these presents, cede to the United 
States of America all the land lying and being within the 
boundaries following, to wit: Beginning on the Choctaw 
boundary, east of Pearl River, at a point due south of 
the White Oak Spring, on the old Indian path; thence 
north to said spring ; thence northwardly to a biack oak, 
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standing on the Natchez road, about 40 poles east wardly 
from Doake’s fence, marked A. J., and blazed with two 
large pines and a black oak standing near thereto, and 
marked as pointers; thence a straight line to the head of 
Black Creek or Bogue Loosa; thence down Black Creek 
or Bogue Loosa toa small lake; thence a direct course 
SO as TO strike the Mississippi one mile below the mouth 
of the Arkansas River: thence down the Mississippi LO 
our boundary : thence around and along the same to the 
beginning. — 

Art. LI. For and in consideration of the foregoing 
cession on the part of the Choctaw Nation, and im part 
satisfaction for the same. the Commissioners of the United 
States mn behalf ot said States do hereby cede tO said 
Nation a tract of country west of the Mississippi River, sit- 
uate between the Arkansasand Red River, and bounded as 
follows: Beginning on the Arkansas River where the lower 
boundary line of the Cherokees strikes the same; thence 
up the Arkansas to the Canadian fork, and up the same 
to its source : thenee due south to the Red River : thenee 
down Red River, three miles below the mouth of Little 
River, which empties itself into Red River on the north 
side ; thence a direct line to the beginning. 

Art. Ill. To prevent any dispute upon the subject of 
the boundaries mentioned in the Ist and 2d articles, it is 
hereby stipulated between the parties that the same shall 
be ascertained and distinctly marked by a Commissioner 
or Commissioners, to be appointed by the United States, 
accompanied by such person as the Choctaw Nation may 
select, said nation having thirty days’ previous notice of 
the time and place at which the operation will-commence. 
The person so chosen by the Choctaws shall act as a pilot 
or guide, for which the United States will pay him two 
dollars per day, whilst actually engaged in the performance 
f that duty. 

Art. [V. The boundaries hereby established between 
the Choetaw Indians and the United States on this side 


of the Mississipp! River shall remain without alteration 
until the period at which said nation shall beeome so elv- 
ilized and enlightened as to be made citizens of the United 
States, and Congress shall lay off a limited pare | of Jand 
for the benefit of each family or individual in the nation. 

Art. V. For the purpose of aiding and assisting the 
poor [Indians who wish to remove to the country hereby 
ceeded on the part of the United States, and to enable them 
io do well and support their families, the Commissioners 
of the Umited States engage, in behalf of said States, to 
give to each warrior a blanket, kettle, rifle gun, bullet 
moulds and nippers, and ammunition sufficient for hunt- 
ing and defense for one year. Said warrior shall also be 

supplied with corn to support him and his family for the 
same period, and whilst travelin: Rea to the country above 
ceeded to the Choctaw Nation. 

(rr. VI. The Commissioners of the United States 
furth er covenant and agree, on the part ot said States, 
that an agent shall be appointed, in ri time, for the 
benefit of the Choctaw Indians who may be permanently 
settled in the country ceded to them beyond ot Mississippi 
River, and, at a convenient period, a factor shall be sent 
there with goods to supply their wants. . A’ blacksmith 


| also be settled amongst them, at a point most con- 


shal 
venient to the population, and a faithful person appointed 
whose duty it shall be to use every reasonable exertion to 
collect all the wandering Indians belonging to the Choc- 
taw Nation upon the land hereby provided for their per- 
manent settlement. 

Art. VII. Out of the lands ceded by the Choctaw 
Nation to the United States, the (‘Commissioners aforesaid, 
in behalf of said States, further covenant and agree that 
fifty-four sections of one mile square shall be laid out in 
or ood land by the President ot the United States and sold 
for the purpose of raising a fund to be applied to the 
sup port of the ¢ ‘hoetaw schools as both sides of the Mis- 
sissipp! River. Three-fourths of said fund shall be ap- 
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propriated for the benefit of the schools here, and the 
remaining fourth for the establishment of one or more 
beyond the Mississippi, the whole to be placed in the 
hands of the President of the United States, and to be 
applied by him expressly and exclusively to this valu- 
able object. 

Arr. VIII. To remove any discontent which may 
have arisen in the Choctaw Nation, in consequence of six 
thousand dollars of their annuity having been appro- 
priated annually, for sixteen years, by some of the chiefs, 
for the support of their schools, the Commissioners of the 
United States oblige themselves, on the part of said States, 
to set apart an additional tract of good land, for raising a 
fund equal to that given by the said chiefs, so that the 
whole of the annuity may remain in the nation, and be 
divided amongst them. And in order that exact justice 
may be done to the poor and distressed of said nation, 
it shall be the duty of the agent to see that the wants of 
every deaf, dumb, blind, and distressed Indian, shall be 
first supplied out of said annuity, and the balance equally 
distributed amongst every individual of said nation. 

ArT. IX. All those who have separate settlements, 
and fall within the limits of the land ceded by the Choe- 
taw Nation to the United States, and who desire to remain 
where they now reside, shall be secured in a tract or 
parcel of land one mile square, to include their improve- 
ments. Any one who prefers reemoving, if he does so 
within one year from the date of this treaty, shall be paid 
their ful! value, to be ascertained by two persons, to be 
appointed by the President of the United States. 

Art. X. As there are some who have valuable build- 
ings on the roads and elsewhere upon the lands hereby 
ceded, should they remove, it is further agreed by the 
aforesaid commissioners, in behalf of the United States, 
that the inconvenience of doing so shall be considered, and 
such allowance made as will amount to an equivalent. 
Kor this purpose there shall be paid tothe Mingo Puck- 


on 


‘ 
shenubbee, five hundred dollars: to Harrison. two hun- 
dred dollars; to Captain Cobb, two hundred dollars ; to 
William Hays, two hundred dollars; to O’Gleno, two 
hundred dollars, and to all others who have comfortable 
houses a compensation in the same proportion. 


Art. XI. It is also provided by the Commissioners of 


the United States, and they agree in behalf of said States, 
that those Choctaw chiefs and warriors who have not re- 
ceived compensation for their services during the cam- 
paign to Pensacola, in the late war, shall be paid what- 
ever is due them over and above the value of the blanket, 
shirt, flap, and leggins which have been delivered to 
them. 

Art. XII. In order to promote industry and sobriety 
amongst all classes of the red people in this nation, but 
particularly the poor, it is further provided by the par- 
ties that the agent be appointed to reside here shall be, and 
he is hereby, vested with full power to seize and confis- 
cate all the whiskey which may be introduced into said 
nation, except that used at public stands or brought in 
by the permit of the agent or the principal chiefs of the 
three districts. — . 

Art. XIII. To enable the mongoes, chiefs, and head- 
men of the Choctaw Nation to raise and organize a corps 
of light-horse, consisting of ten in each district, so that 
good order may be maintained, and that all men, both 
white and red, may be compelled to pay their debts, it is 
stipulated and agreed that the sum of $200 shall be ap- 
propriated by the United States for each district annually, 
and placed in the hands of the agent to pay the expenses 
incurred in raising and establishing said corps, which is 
to act as executive officers in maintaining good order and 
compelling bad men to remove from the nation, who are 
not authorized to live in it by a regular permit from the 


agent, 


Arr. XIV.- Whereas the father of the beloved Chief 


Mushulatubbee, of the Lower Towns, for and during his 


‘> éi an 
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life, did reeeive from the United States the sum of $150 
annually, it is hereby stipulated that his son and succes- 
sor, Mushulatubbee, shall annually be paid the same 
amount during his natural life, to commence from the 


ratification of this treaty. 
ArT. XV. The peace and harmony subsisting between 
the Choctaw Nation of Indians and the United States 
are hereby renewed, continued, and declared to be per- 
J 


petual., 

Arr. XVI. These articles shall take effect and become 
obligatory upon the contracting parties so soon as the 
same shall be ratified by the President, by and with the 
advice and consent of the Senate of the United States. 

(7 Stats. at Large, 210-213.) 


ARTICLES OF A CONVENTION, 
[Proclamation, February 19, 1825. 
TREATY OF 1825. 


Art. I. The Choctaw Nation do hereby cede to the 
United States all that portion of the land ceded to them 
by the second article of the treaty of Doak Stand, as 
aforesaid, lying east of a line beginning on the Arkansas, 
one hundred paces east of Fort Smith, and running thence 
due south to Red River; it being understood that this 
line shall constitute and remain the permanent boundary 
between the United States and the Choctaws; and the 
United States agreeing to remove such citizens as may be 
settled on the west side, to the east side of said line, and 
prevent future settlements from being made on the west 


thereof. 
Arr. II. In consideration of the cession aforesaid, the 
United States do hereby agree to pay the said Choctaw 
Nation the sum of six thousand dollars annually forever; 
it being agreed that the said sum ot six thousand dollars 
shall be annually applied, for the term of twenty years, 


Y 


under the direction of the President of the United States. 
to the support of schools in said nation, and extending to 
it the benefits of instruction in the mechanic and ordinary 
arts of life, when, at the expiration of twenty vears, it is 
ayvreed that the said annuity may be vested in stocks or 
otherwise disposed ot. or continued, at the option ot the 
Choctaw Nation. 

Art. Til. The ei@hth article of the treaty aforesaid 
having provided that an apprepriation of lands shall be 
made for the purpose of raising six thousand dollars a 
year for sixteen vears, for the use of the Choctaw Nation, 
and it being desirable to avoid the delay and expense at- 
tending the survey and sale of said land, the United 
States do hereby agree to pay the Choctaw Nation, in lieu 
thereof, the sum of six thousand dollars, annually, fo. 
sixteen years, to commence with the present year. And 
the United States further stipulate and agree to take im- 
mediate measures to survey and bring into market, and 
sell. the hftv-four sections of land set apart by the seventh 
article of the treaty aforesaid and apply the proceeds in 
the manner provided by the said article. — 

ART. ty. It is provided by the ninth section of the 
treaty aforesaid that all those of the Choctaw Nation who 
have separate settlements, and fall within the limits of the 
land ceded by said nation to the United States, and desire 
to remain where they now reside, shall be secured ina 
tract or parcel of land i mile square, to include their 
improvements. It is, therefore, hereby agreed that all 
who have reservations in conformity to said stipulation 
shall have power, with the consent of the President of 
the United States, to sell and convey the same in fee 
simple. It is further agreed on the part of the United 
States that those Choctaws, not exceeding four in number, 
who applied for reservations and received the recommenda- 
tion of the commissioners, as per annexed copy of said 
recommendation, shall have the privilege, and the right 
is hereby given to them, to select, each of them, a_por- 
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tion of Jand, not exceeding a mile square, anywhere within 
the limits of the cession of 1820, when the land is not 
occupied or disposed of by the United States, and the 
right to sell and convey the same, with the consent of the 
P resident, in fee simple, is hereby granted. 

Art. V. There being a debt due by individuals of the 
Choctaw Nation to the late United States’ trading house 
on the Tombigby, the United States hereby agree to re- 
linquish the same; the delegation, on the part of their 
nation, agreeing to relinquish their claim upon the United 
States, to send a factor with goods to supply the wants of 
the Choctaw west of the Mississippi, as provided for by 
the sixth article of the treaty aforesaid. 

Arr. VI. The Choctaw Nation having a’ claim upon the 
United States, for services rendered in the Pensacola cam- 
paign, and for which it is stipulated, in the eleventh arti- 
cle of the treaty aforesaid, that payment shall be made, 
but which has been delayed for want of the proper vouch- 
ers, which it has been found, as yet, impossible to ob- 
tain; the United States, to obviate the inconvenience of 
further delay, and to render justice to the ‘Choctaw war- 
riors for their services in that campaign, do hereby agree 
upon an equitable settlement of the same, and fix the sum 
at fourteen thousand nine hundred and seventy-two dol- 
lars fifty cents; which, from the muster-rolls and other 
evidence in the possesssion of the Third Auditor, appears 
to be about the probable amount due for the services afore- 
said, and which sum shall be immediately paid to the 
delegation, to be distributed by them to the chiefs and 
warriors of their nation, who served in the campaign 
aforesaid, as may appear to them to be just. 

RT. VII. It is further agreed that the fourth article 
of the treaty aforesaid {the treaty of October 18th, 1820], 
shall be so modified as that the Congress of the United 
States shall not exercise the power of apportioning the 
lands for the benefit of each family or individual of the 
Choctaw Nation, and of bringing them under the laws of 
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the United States, but with the consent ot the Choctaw 
Nation | 

Art. VIII. Itappearing that the Choctaws have various 
claims against citizens of the United States for spoliations 
of various kinds, but which they have not been able to 
support by the testimony of white men, as they were led 
to believe was necessary, the United States, in order to a 
final settlement of all such claims, do hereby agree to pay : 
to the Choctaw delegation the sum of two thousand dol- 
lars, to be distributed by them in such a way among the 
claimants as they may deem equitable. It being under- 
stood that this provision is not to affect such claims as. 
may be properly authenticated, according to the provision 
of the act of 1802.. 

Art. LX. It is further agreed that immediately upon 
the ratification of this treaty, or as soon thereafter as may 
be, an agent shall be appointed for the Choctaws west of 
the Mississippi, and a blacksmith be settled among them, 
in conformity with the stipulation contained in the 6th 
article of the treaty of 1820. 

Art. X. The Chief, Puck-she-nubbee, one of the mem- 
bers of the delegation, having died on his journey to see 
the President, and Robert Cole being recommended by 
the delegation as Ifs successor, it is hereby agreed that 
the said Robert Cole shall reserve the medal which ap- 
pertains to the office of chief, and, also, an annuity from 
the United States of one hundred and _ fifty dollars a 
year during his natural life, as was received by his pre- 
decessor,. 

Art. XI. The friendship heretofore existing between 
the United States and the Choctaw Nation is hereby re- 
newed and perpetuated. : 

ArT. XII. These articles shall take effect and become 
obligatory upon the contracting parties so soon as the 
same shall be ratified by the President, by and with the 
advice and consent of the Senate of the United States. 

(7 Stats. at Large, 234, 236.) 
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ACT OF MAY 28TH, 1830. 


AN ACT to provide for an exchange of lands with the Indians re- 


siding in any of the States or Territories, and for their removal 


west of the river Mississippi. 


[Sec. 1.] That it shall and may be lawful for the Presi- 
dent of the United States to cause so much of any terri- 
tory belonging to the United States, west of the river 
Mississippi, not included in any State or organized ‘Ter- 
ritorv, and to which the Indian title has been extin- 
cuished, as he may judge necessary, to be divided into a 

suitable number of districts, for the reception of such 
tribes or nations of Indians as may choose to exchange the 
lands where they now reside, and remove there. * * = * 

SEC. 2. And ‘be it further enacted, That it shall and may 
lawful for the President to exchange any or all of such 
districts, so to be laid off and described, with any tribe or 
nation of Lndians now residing within the limits of any 
of the States or Territories, and with which the United 
States have existing treaties, for the whole or any part or 
portion of the territory claimed and occupied by such 
tribe or nation, within the bounds of any one or more of 
the States or Territorie Ss, where the land claimed and oc- 
cupied by the Indians is owned by the United States, or 
the United States are bound to the State within which it 
lies to extinguish the Indian claim thereto. 

SEC. 3. And he it further enacted, That in the inaking 
of any such exchange or exchanges it shall and may be 
lawtul for the President solemnly to assure the tribe or 
nation with which the exchange is made, that the United 
States will forever secure and guaranty to them, and their 
heirs or successors, the country so exchanged with them ; 
and if they prefer it, that the United States will cause a 
patent or grant to be made and execuied to them for the 
same: Provided, always, That such lands shall revert to the 
United States if the Indians become extinet or abandon 


the same, 


SE : t, A | be it further ( nacted. That if. Upon ably ot 
the lands now occupied by the Indians, and tO be CA” 
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value to the land claimed by anv individual or individu- 
als of such tribes or nations, it shall and may be lawful 


for the President tO Cause such value tO be ascertained x 
appraisement or otherwise, and to cause such ascertained 
value to be paid to the person or persons rightfully claim- 
ing such improvements. And upon the payment of such 
valuation, the improvements so valued and paid for shall 
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pass LO the l'nited States. anc possession shall hat 
wards be permitted to anv of the same tribe. 
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aid and assistance to be furnished to the emigrants as Phas 
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be necessary and proper to enable them fo remove to, and 


settle In, the country for which they mav have exchanged : 
og = | “4 

and aiso, to wive them Stich) AlG and assistance as may we 
: } . . " ' i? 

necessary for their support and subsistence for the first 


year atter ther 1"¢ moval. 


t Stats. at Large, pp. 411, 412.) 
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(1 SS8¢ mbly of thre State of Mississippi 
within thi chartered hints of the SOLULE, and thre Pr sident of 
thie United States has said that hie eaninot prot ef the (hor _ 
foaw people from thre Op ration of these laws o Now. the pepore . 
that the Choctaiws HWtary live under thre te orn laws. 1)? peace 
wath thre United Stat $ and the State of Mississippi, they 
have Ae termined (Oo sell their lands east ot thre Mississippi, 
and have accordingly agreed to the following crtiels s of 
treaty :* 
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Arr. I. Perpetual peace and friendship is pledged and 
agreed upon by and between the United States and the 
mingoes, chiefs, and warriors of the Choctaw Nation of 
red people; and that this may be considered the treaty 
existing between the parties, all other treaties heretofore 
exisfing and inconsistent with the provisions of this are 
hereby declared null and void. 

Art. II. The United States, undera grant specially to 
be made by the President of the United States, shall cause 
to be conveyed to the Choctaw Nation a tract of country 
west of the Mississippi River, in fee simple, to them and 
their descendants, to inure to them while they shall exist 
us a nation and live on it, beginning near Fort Smith, 
where the Arkansas boundary crosses the Arkansas River ; 
running thence to the source of the Canadian Fork, if in 
the limits of the United States, or to those limits: thence 
due south to Red River, and down Red River to the west 
boundary of the ‘Territory of Arkansas ; thence north 
along that line to the beginning. The boundary of the 
same to be agreeably to the treaty made and concluded at 
Washington City, in the year 1825. ‘The grant to be ex- 
ecuted so soon as the present treaty shall be ratified. 

Art. ILI. In consideration of the provisions contained 
in the several articles of this treaty, the Choctaw Nation 
of Indians consent and hereby cede to the United States 
the entire country they own and possess east of the Missis- 
sippi River; and they agree to remuve beyond the Missis- 
sippi River, early as practicable, and will so arrange their 
-removal that as many as possible of their people, not ex- 
ceeding one-half of the whole number, shall depart during 
the falls of 1831 and 1832, the residue to follow during 
the succeeding fall of 1833. A better opportunity in this 
manner will ,be afforded the Government to extend to 
them the facilities and comforts which it is desirable 
should be extended in conveving them to their new homes. 

Art. 1V. The Government and people of the United 
States are hereby obliged to secure to the said Choctaw Na- 


Ld 


tion of red people the jurisciction and government of all 
the persons and property that may be within their limits 
west, so that no Territory or State shall ever have a right 
to pass laws for the government of the Choctaw Nation 
of red people and their descendants; and that no part 
of the jand granted them shall ever be embraced in any 
Territory or State; but the United States shall forever 
secure said Choctaw Nation ftom and against all laws, ex- 
cept such as from time to time may be enacted in their 
own national councils, not inconsistent with the Consti- 
tution, treaties, and laws of the United States; and ex- 
cept such as may, and which have been, enacted by Con- 
oress, to the extent that ( OngTress under the ( ‘onstitution 
are required to exercise a legislation over Indian affairs. 
But the Choctaws, should this treaty be ratified, express 
a wish that Congress may grant to the Choctaws the right 
of punishing, by their own laws, any white man who 
shall come into their nation and Intringe any of their 
national regulations. 

Art. V. The United States are obliged to protect the 
Choctaws from domestic strife, and from foreign enemies, 
on the same principles that the citizens of the United 
States are protected ; so that whatever would be a legal 
demand upon the United States for defence, or for wrongs 
committed by an enemy on a citizen of the United States, 
shall be equally binding in favor of the Choctaws ; and 
in all cases where the Choctaws shall be called upon by a 
legally authorized officer of the United States to fight an 
enemy such Choctaw shall receive the pay and other emolu- 
ments which citizens of the United States receive in such 
cases ; provided, no war shall be undertaken or prose- 
cuted by said Choctaw Nation but by declaration made in 
full council, and to be approved by the United States, 
unless it be in self-defence, against an open rebellion, or 
aginst an enemy marching into their country ; In which 
cases they shall defend until the United States are advised 
thereof. 
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Art. VI. Should a Choctaw or any party of Choctaws 

commit aets of violence upon the person or property of a 

itizen of the United States, or jom any war party against 
Ll) neighboring tribe ot [ndians, without the authority 
in the preceding article, and except TO Oppose au actual or 
threatened invasion or rebellion, such person so offending 
be delivered up tO aul othicer of the United States, it 
he power of the Choctaw Nation, that such offender 
may be punished, as may be provided in such eases, by the 
laws of the United States: but if such offender is not 
\\ it hin the contro] of th ( ‘hoctaw Nation. ther said ( hoe- 
taw Nation shall not be held responsible for the injury 
done bv said offender. 

ART. V I a All ACtS of violence committe d por Persons 
and property of the people ot the ( ‘hoetaw Nation, either 
by citizens of the United States or neighboring tribes of red 
people, shall be referred to some authorized agent, by him 
tO be referred TO the President ot the United States, VW ho 
shall examine into such cases, and see that every possible 
degree of justice is done to said Indian party of the Choc- 
taw Nation. 

ART. VIII. ()tfenders against the laws of the United 
States, or anv Individual State, shall be apprehended and 
delivered to any duly authorized person, where such of- 
fender may be found in the Choctaw country, having fled 
from any part of the United States ; but in all such cases 
application must be made to the agent or chiefs, and the 
expense ot his apprehension and delivery provided for 
and paid by the United States, 

Arr. [X. Any citizen of the United States who may 
be ordered from the nation by the agent and constituted 
authorities of the nation, and refusing to obey, or return 
into the nation without the consent of the aforesaid per- 
sons, shall be subject to such pains and penalties as may 
be provided by the laws of the United States in such 
eases, Citizens of the United States, traveling peaceably 
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under the authority of the laws of the United States, shall 
be under the care and protection of the nation. 

Art. X. No person shall expose goods or other articles 
for sale as atrader, without a written permit from the con- 
stituted authorities of the nation, or authority of the laws 
of the Congress of the United States, under penalty of for- 
feiting the articles; and the constituted authorities of the 
nation shall grant no license except to such persons as re- 
side in the nation, and are answerable to the laws of the 
nation. The United States shall be particularly obliged 
to assist to prevent ardent spirits from being introduced 
into the nation. 

Art. XJ. Navigable streams shall be free to the Choc- 


taws, who shall pay no higher toll or duty than citizens 
of the United States. [tis agreed further that the United 
States shall establish one or more post-offices in said 
nation, and may establish such military’ post-roads, and 
posts, as they niav consider hecessary. 

Arr. XI1.:All intruders shall be removed from the 
Choctaw Nation, and kept without it. Private property 
LO be elways respected, and Oh ho occasion taken for pub- 
lic purposes, without just compensation being made there- 
for to the rightful owner. If an Indian unlawfully take 
or steal any property from a white man, a citizen of the 
United States, the offender shall be punished. And if-a 
white man unlawfully take or steal anything from an In- 
dian, the property shall be restored, and the offender pun- 
ished. It is further agreed that when a Choctaw shall be 
given up to be tried for any offense against the laws of 
the United States, if unable to employ counsel to defend 
him, the United States will do it, that his trial may be 
fair and impartial. 

(rt. XIII. It is consented that a qualified agent shall 
be appointed for the Choctaws every four years, unless 
sooner removed by the President; and he shall be re- 
moved on petition of the constituted authorities of the 
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nation, the President being satisfied there is sufficient 
cause shown. The agent shall fix his residence conven- 
ient to the great body of the people; and in the selection 
of an agent immediately after the ratification of this 
treaty, the wishes of the Choctaw Nation on the subject 
shall be entitled to great respect. 

Art. XIV. Each Choctaw head of a family being de- 
sirous to remain and become a citizen of the States, shall 
be permitted to do so, by signifying his intention to the 
agent within six months from the ratification of this treaty ; 
and he or she shall thereupon be entitled to a reservation 
of one section of six hundred and forty acres of land, to 
be bounded by sectional lines of survey; in like manner 
shall be entitled to one-half that quantity for each unmar- 
ried child which is living with him over ten years of age, 
and a quarter-section to such child as may be under ten 
years of age, to adjoin the location of the parent. If they 
reside upon said lands, intending to become citizens of the 
States, for five years after'the ratification of this treaty, 
in that case a grant in fee simple shall issue; said reserva- 


tion shall inelude the present improvement of the head of 


the family, or a portion of it. Persons who claim under 
this article shall not lose the privilege of a Choctaw citi- 
zen, but if they ever remove, are not to be entitled to any 
portion of the Choctaw annuity. 

Art. XV. To each of the chiefs in the Choctow Nation, 
to wit, Greenwood Leflore, Nutackachie, and Mushola- 


tubbe, there is granted a reservation of four sections of 


land, two of which shall include and adjoin their present 
improvement, and the other two located where they please, 
but on unoccupied unimproved lands; such sections shall 
be bounded by sectional lines, and with the consent of the 
President they may sell the same. Also, to the three 
prineipal chiets, and to their successors in office, there shal] 
be paid two hundred and fifty dollars annually, while they 
shall continue in their respective offices, except to Mush- 
ulatubbe, who, as he has an annuity of one hundred and 
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fifty dollars for life under a former treaty, shall receive 
only the additional sum of one hundred dollars while he 
shall continue in office as chief; and if in addition to this 
the nation shall think proper to elect an additional prin- 


cipal chief of the whole to superintend and govern upon 


republican principles he shall receive annually for his 
services five hundred dollars, which allowance to the 
chiefs and their successors in office shall continue for 
twenty years, At any time when in military se rvice, and 
while in service by authority of the United States, the 
district chiefs under and by selection of the President shall 
be entitled to the pay of majors; the other chief under 
the same circumstances shall have the pay of a lieutenant- 
colonel. The speakers of the three districts shall receive 
twenty-five dollars a year for four years each; and the 
three secretaries, one to each of the chiefs, fifty dollars each 
for four years. Each captain of the nation, the number 
not to exceed ninety-nine, thirty-three from each district, 
shall be furnished upon removing to the West with each 
a good suit of clothes and a broads word, as an outfit, and 
for four years, commencing with the first of their removal, 
shall each receive fi‘tv dollars a year for the trouble of 
keeping their people at order in settling ; and whenever 
they shall be in military service by authority of the United 
States shall receive the pay of a captain. 

Art. X.VI. In wagons, and with steamboats, as may 
be found necessary, the United States agree to remove thi 
[ndians to their new homes at their expense, and unde 
the care of discreet and careful persons, who will be kind 
and brotherly to them, They agree to furnish them with 
amp le corn and beef. o r pork, { or themselves and families. 
for twelve months after reaching their new homes. It is 
agreed, further, that the United States will take all ate LW 
cattle, at the valuation of some discreet person to be 
pointed by the President, and the same shall a paid fon 
in money after their arrival at their new homes; or other 
cattle, such as may be desired, shall be furnished them, 
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notice being given through their agent of their wishes 
upon this subject, before their removal, that time to sup- 
ply the demand may be afforded. : 

Art. XVII. The several annuities and sums secured 
under former treaties to the Choctaw Nation and_ people, 
shall continue as though this treaty had never been made. 
And it is further agreed that the United States, in addi- 
tion, will pay the sum of twenty thousand dollars for 
twenty years, commencing after their removal to the West, 
vf which, in the first year after their removal, ten thou- 
sand dollars shall be divided and arranged to such as may 
not receive reservations under this treaty. 

Arr. X VIII. The United States shall cause the lands 
hereby ceded to be surveyed, and surveyors may enter 
the Choctaw country for that purpose, conducting them- 
selves properly, and disturbing or interrupting none of 
the Choctaw people. But no person is to be permitted to 
settle within the nation, or the lands to be sold, before 
the Choctaws shall remove. And for the payment of the 
several amounts secured in this treaty, the lands hereby 
ceded are to remain a fund pledged to that purpose, until 
the debt shall be provided for and arranged. And _ fur- 
ther, it Is agreed, that in the construction of this treaty, 
wherever well-founded doubt shall arise, it shall be eon- 
structed most favorablv towards the Choctaws. 

Art. XIX. The foliowing reservations of land are 
hereby admitted: To Colonel David Folsom four sections, 
of which two shall include his present improvement, and 
two may be located elsewhere, on unoccupied unimproved 
land. 

To I. Garland, Colonel Robert Cole, Tuppanahomer, 
John Pytehlynn, Chas. Juzan, Johokebetubbe, Eaychaho- 
bia, Ofehoma, two sections each, to include their improve- 
ments, and to be bouuded by sectional lines; and the 
same may be disposed of and sold, with the consent of the 
President. And that others not provided for may be 
provided for, there shall be reserved as follows: 
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First. One section to each head of a family, not exceed- 
ing forty in number, who, during the present: year, may 
have had in actual cultivation, with a dwelling-house 
thereon, fifty acres or more. 
Second. Three quarter sections, after the manner afore- 
said, to each head of a family, not exceeding four hundred 
and sixty, as shall have cultivated thirty acres and _ less 
than fifty, to be bounded by quarter-section lines of survey, 
and to be contiguous and adjoining. 
Third. One halt section as aforesaid to those who shall 
have cultivated from twenty to thirty acres, the number 
not to exceed four hundred. | 
Kourth. A quarter section as aforesaid CO such as shall 
have cultivated from twelve to twenty acres, the number 
not to exceed three hundred and fifty, and. one-half that 
quantity to such as shall have cultivated from two to’ 
twelve acres, the number also not to exceed three hundred 
and fiftv persons. Each of said class of cases shall be sub- 
ject to the limitations contained in the first class, and shall 
be so located as to include that part of the improvement 
which contains the dwelling-house. If a greater number 
shall be found to be entitled to reservations under the sev- 
eral classes of this article than is stipulated for under the 
limitation prescribed, then and in that case the chiefs, sep- 
arately or together, shall determine the persons who shall / 
be excluded in the respective districts. 
hifth. Any captain, the number not exceeding ninety 
persons, who, under the provisions of this article, shall 
receive less than a section, he shall be entitled to an ad- 
ditional quantity of half a section, adjoining to his other 
reservation. The several reservations secured under this 
article may be sold with the consent of the President of 
the United States; but should any prefer it or omit to. 
take a reservation for the quantity he may be entitled to, 
the United States will, on his removing, pay fifty cents 
an acre after reaching their new homes, provided that be- 
fore the first of January next they shall adduce to the 
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agent or some other authorized person, to be appointed, 
proof of his claim, and the quantity of it. | 
Sixth. Likewise children of the Choctaw Nation resid- 
ing in the nation, who have neither father nor mother, a 
list of which, with satisfactory proof of parentage and or- 
phanage being filed with the agent in six months, to be 
forwarded to the War Department, shall be entitled to a 
quarter section of land, to be located under the direction 
of the President, and with his consent the same may be 
sold and the proceeds applied to some beneficial purpose 
for the benefit of said orphans. | 
Art. XX. The United States agree and stipulate as 
follows: That for the benefit and advantage of the Choc- 
taw people, and to improve their condition, there shall be 
educated under the direction of the President, and at the 
expense of the United States, forty Choctaw youths for 
twenty years. This number shall be kept at school, and, 
as they finish their education, others, to supply their 
places, shall be received for the period stated. The 
United States agree also to erect a council-house for the 
nation, at some convenient central point, after their peo- 
ple shall be settled, and a house for each chief; also a 
ehurch for each of the three districts, to be used also as 
school-houses, until the nation may conclude to build 
others; and for these purposes ten thousand dollars 
shall be appropriated; also fifty thousand dollars, viz, 
twenty-five hundred dollars annually shall be given for 
the support of three teachers of schools for twenty years. 
Likewise there shall be furnished to the nation three 
blacksmiths, one for each district, for sixteen years, and a 
qualified millwright for five years. Also there shall be 
furnished the following articles: Twenty-one hundred 
blankets ; to each warrior who emigrates a rifle, molds, 
wipers, and ammunition ; one thousand axes, plows, hoes, 
wheels, and cards each; and four hundred looms. There 
shall also be furnished one ton of iron, and two hundred 


iki es RE SE ot 3 0 Slide ila eae ails 6 Hak RR SS 5 ace lt 


SSR aa in UT Oy we PRA WP ee 


23 


weight of steel annually, to each district, for sixteen 
years. 

Art. XXI. A few Choctaw warriors yet survive who 
marched and fought in the army with Gen. Wayne, the 
whole number stated not to exceed twenty. These it 1s 
agreed shall hereafter, while they live, receive twenty-five 
dollars a year; a list. of them to be early as practicable, 
and within six months, made out and presented to the 
agent, to be forwarded to the War Department. 

Art. XXII. The chiefs of the Choectaws have sug- 
gested that their people are in a state of rapid advance- 
ment in education and refinement, and have expressed a 
solicitude that they might have the privilege of a Dele- 
gate on the floor of the House of Representatives extended 
to them. The Commissioners do not feel that they can, 
under a treaty stipulation, accede to the request, but at 
their desire present it in the treaty, that Congress may 
consider of and decide the application. 


Done and signed and executed by the Commissioners of 


the United States, and the chiefs, captains, and headmen 
of the Choctaw Nation, at Dancing Rabbit Creek, this 
twenty-seventh day of September, eighteen hundred and 
thirty. 
JOHN H. EATON. [SEAL | 
JOHN COFFEE. |SEAL. | 


Supplementary articles to the preceding treaty. 


Various Choctaw persons have been presented by the 
chiefs of the nation, with a desire that they might be pro- 
vided for; being particularly deserving, an earnestness 
has been manifested that provision might be made for 
them. It is, therefore, by the undersigned Commissioners 
here assented to, with the understanding that they are to 
have no interest in the reservations which are directed and 
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provided for under the general treaty to which this is a 
supplement. 

As evidence of the liberal and kind feelings of the 
President and Government of the United States, the Com- 
missioners agree to the request as follows, to wit: Pierre 
Juzan, Peter Pitechlvnn, G. W. Harkins, Jack Pitchlynn, 
Israel Folsom, Louis Leflore, Benjamin James, Joel H. 
Nail, Hopoynjahubbee, Onorkubee, Benjamin Leflore, 
Michael Leflore, and Allen Yates and wife, shall be en- 
titled to a reservation of two sections of land each, to in- 
clude their improvement where they at present reside, 
with the exception of the three first-named persons and 
Benjamin Leflore, who are authorized to locate one of 
their sections on any other unimproved and unoccupied 
land within their respective districts. 

Art. II. And te each of the following persons there 1s 
allowed a reservation of a section and a half of land 
(to wit), James L. MeDonald. Robert Jones. Noah Wall. 
James Campbell, G. Nelson, Vaughn Brashears, Rk. Har- 
ris, Little Leader, S. Fostor, J. Yauehn, L. Durans, 
Samuel Long, T. Magagha, Thos. Everge, Giles Thomp- 
son, Thomus Garland, John Bond, William Leflore, and 
Turner Brashears. The two first-named persons may 
locate one section each and one section jointly on any un- 
improved and unoccupied land, these not residing in the 
nation. The others are to include their present residence 
and improvement. 

Also one section is allowed to the following persons 
(to wit), Middleton Mackey, Wesley Train, Choclehomo, 
Moses foster, D. W. Wall, Charles Scott, Molly Nail, 
Susan Colbert, who was formerly Susan James, Samuel 
Garland, Silas Fisher, D. McCurtain, -Oaklahoma, and 
Polly Fillecuthey, to be located in entire sections, to in- 
clude their present residence and improvement, with the 
exception of Molly. Nail and Susan Colbert, who are 
authorized to locate theirs on any unimproved unoccupied 
land. 
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John Pitchlynn has long and faithfully served the 
nation in character of United States inte rpreter ; he has 
acted as such for forty years; in consideration it is agreed, 
in addition to what has been done for him, there shall be 
granted to two of his children, to wit: Silas Pitehlynn 
and Thomas Pitchlynn, one section of land each, to adjoin 
the location of their father ; ; likewise to James Madison 
and Peter, sons of Musholatubbee, one section of land 
each, to include the old house and improvement where 
their father formerly lived, on the old military road ad- 
joining a large prairie. 

And to Henrv Groves, son of the chief Natticache, there 
is one section of land given to adjoin his father’s land. 

And to each of the ‘following persons half a section of 
land is granted on any unoccupied and unimproved lands 
in the districts where they respectively live, to wit: Will- 
iam Harkins, James D. Hamilton, William Juzan, Tobias 
Leflore, Joa. Doke, Jacob Folsom, P. Hays, Samuel Wor- 
eester, George Hunter, William Train, Robert Nail, and 
Alexander McKee. 

And there is given a quarter section of land each to 
Delila and her five fatherless children, she being a Choc- 
taw woman residing out of the nation; also, the same 
quantity to Peggy Trihan, another Indian woman resid- 
ing out of the nation, and her two fatherless children; 
and to the widows of Pushmilaha and Pucktshenubbee, 
who were formerly distinguished chiefs of the nation, and 
for their children, four quarter sections of land each, 1 
trust for themselves and their children. 

All of said last-mentioned reservations are to be located 
under and by direction of the President of the United 
States. 

Art. III. The Choctaw people, now that they have 
ceded their lands, are solicitous to get to their new ‘homes 

early as possible, and accordingly they wish that a party. 
may be permitted to proceed this fall ‘to ascertain where- 
abouts will be most advantageous for their people to be 
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located. It is therefore agreed that three or four persons 
(from each of the three dis stricts), under the guidance of 
some discreet and well qualified person or persons, may 
proceed « luring this fall to the west upon an ex xamination 
of the country, For their time and expenses the United 
States agree to allow the said twelve persons two dollars 
a day each, not to exceed one hundred days, which is 
deemed to be ample time to make an examination. If 
necessary, pilots acquainted with the country will be fur- 
nished when they arrive in the west. 

Art. IV. John Donly, of Alabama, who has several 
Choctaw grandchildren, and who for twenty years has 
carried the mail through the Choctaw Nation, a desire by 
the chiefs is expressed that he may have a section of land; 
it is accordingly granted ; to be located in one entire sec- 
tion, on any unimproved and unoccupied land. Allen 
Glover and George 8. Gaines, licensed traders in the Choc- 
taw Nation, have accounts amounting to upwards of nine 
thousand dofian against the Indians, who are unable to 
pay their said debts without distressing their families; a 
desire is expressed by the chiefs that two sections of land 
be set apart to be sold, and the proceeds thereof to be ap- 
plied toward the payment of the aforesaid debt. It is 
agreed that two sections of aay unimproved and unoccupied 
land be granted to George 8S. Gaines, who will sell the 
same for the best price he: can obtain, and apply the pro- 
ceeds thereof to the credit of the Indians, on their accounts 
due to the above-mentioned Glover and Gaines, and shall 
make the application to the poorest Indian first. At the 
earnest and partic ‘ular request of the chief, Greenwood Le- 
flore, there is granted to David Haley, one half section of 
land, to be located in a half section on any unoccupied and 
unimproved land, as a. compensation for a journey to Wash- 
ington City, with despatches. to the Government, and re- 
turning others to the Choctaw Nation. 

The foregoing is entered into as supplemental to the 
treaty concluded yesterday. 
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Done at Dancing Rabbit Creek the 28th day of Sep- 
tember, 1830. 
JNO. H. EATON. [1 8.] 
JNO. COFFEE. [ L. S. | 


Now, therefore, be it known that I, Andrew Jackson, 
President of the United States of America, having seen 
and considered said treaty, do, in pursuance of the advice 
and consent of the Senate, as expressed by their resolution 
of the twenty-first day of February, one thousand eight 
hundred and thirty-one, accept, ratify, and confirm the 
same, and every clause and article thereof, with the ex- 
ception of the preamble. 

In testimony whereof I have caused the seal of the 
United States to be hereunto affixed, having signed the 
same with my hand. 

Done at the city of Washington this twenty-fourth day 
of February, in the year of our Lord one thousand eight 
hundred and thirty-one, and of the Indpendence of the 
United States the fifty-fifth. 

[1 8. ] ANDREW JACKSON. 

By the President. 

M. VAN BUREN, 
3 Secretary of State. 

(7 Stats. at Large, 333-342.) 


JOINT RESOLUTION OF MAY 9, 1836, 


Provides: That so much of the public lands, acquired by 
the treaty concluded with the Choctaw Nation of Indians, 
at Dancing Rabbit Creek, on the twenty-eighth day of 
September, eighteen hundred and thirty, as has been con- 
ditionally, or otherwise located by the locating agent of 
the United States to persons claiming reservations under 
the fourteenth article of said treaty, be withheld from pub- 


lic sale until the first day of December next: Provided, 
That nothing herein contained, shall be taken or construed 
as indicating any intention on the part of Congress to con- 
firm said claims. (5 Stats. at Large, pp. 131, 132.) 


ACT OF MARCH 3, 1837. 

AN ACT for the appointment of Commissioners to adjust the 
claims to reservations of land under the fourteenth article of the 
treaty of eighteen hundred and thirty withthe Choctaw Indians. 

Be it enacted, &e., That there shal] be appointed by the 

President, by and with the advice and consent of the 

Senate, three Commissioners, whose duty it shall be to 

meet in the State of Mississippi at such time and place as 

the President shall appoint and designate, and there pro- 
ceed to ascertain the name of every Choctaw Indian who 
was the head of an Indian family at the date of the treaty 

at Dancing Rabbit Creek, who has not already obtained a 

reservation under said treaty, and who can show by sat- 

isfactory evidence, that he or she complied with or offered 
to comply with all the requisites of the fourteenth article 
of said treaty, to entitle him or her to a reservation under 
said article; and also the number and names of all the 
unmarried children of such heads of families, who formed 
a part of the family, and were over ten years of age, and 
likewise the number and names of the children of such 
heads of families as were under ten years of age, and re- 
port to the President, to be, by him, laid before Congress, 
all the names of such Indians, and the different sections 
of land to which such heads of families were respectively 
entitled, together with the opinions of the Commissioners, 
and whether any part of said lands have been sold by the 

Government, and the proofs applicable to each case. 

Sec. 2. {Commissioners to take oath of office] (181). 
SEc. 3. serene to appoint a secretary, whose duties 


are prescribed. | 
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Sec 4. And be it further enacted, That upon the request 
of the Commissioners it shall be the duty of the district 
attorney of the State of Mississippi to attend said board, 
and give his assistance in procuring the attendance of wit- 
nesses, and his aid and advice in their examination, the 
better to enable the Commissioners to ascertain the facts 
correctly in each case. 

Sec. 5. [Salaries to be paid Commissioners and secre- 
tary. | 

Sec. 6. And be it further enacted, That said Commis- 
sioners shall have tull power to sunimon and cause to come 
before them such witnesses as they may, deem necessary, 
and to have them examined on oath, and if any witness 
shall testify falsely, with an intention to mislead said Com- 
missioners, such witness shall be guilty of willful ‘and 
corrupt perjury, and shall, upon conviction before any 
jurisdiction baving cognizance thereof, suffer the punish- 
ment by law inflicted on those guilty of that offense. 

Sec. 7. And. be it further. enacted, That nothing con- 
tained in this act shall beso construed as to sanction what 
is called contingent locations which have been made by 
George M. Martin for the benefit of such Indians as were 
supposed to have been entitled to other lands, which have 
been sold by the United States ; such contingent locations 
having been made without any legal authority. It being 
the true intent of this act to reserve to Congress the power 
of doing that which may appear just when a correct 
knowledge of all the facts is obtained. 

Sec. 8. And be i further enacted, That this act shall be 
in force to the first day of March, eighteen hundred and 
thirty-eight next, and no longer. Approved March 3d, 
1837. (5 Stats. at Large, pp. 180,181.) . 
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ACT OF FEBRUARY 22,. 183s. 


AN ACT to amend an act entitled ‘‘An act for the appointment of 
Commissioners to adjust the claims to reservations of land under 
the fourteenth article of the treaty of eighteen hundred and 
thirty with the Choctaw Indians,” 


Bec.’ 1. Ath, power to adjourn sessions. | 

Sec. 2. | Authorizes two Commissioners to act in case 
of death or absence of the third. ] : 

Sec. 3. And be it further enacted, That the said Com- 
missioners shail have all the powers of a court of record, 
for the purpose of compelling the attendance of witnesses, 
administering oaths, touching matters depending before 
them, preserving order, and punishing contempts; and 
shall have power to make all needful rules for the regu- 
lation of the proceedings before them, as well as to em- 
ploy one or more interpreters, and «ne or more agents to 
collect testimony for the United States. 

Sec. 4. | Appropriates $5,000 for expenses. | 

Sec. 5. | Act to remain in force until first of August. | 

SEC. 6. ‘Compensation of district attorney. | 

Sec. 7. dnd be it further enacted, That nothing con- 
tained in this act, or the act which this is intended to 
amend, shall be so construed as to embrace the claim of 
any Indian or head of a Choctaw family who has removed 
west of the Mississippi River. 

Sec. 8. And be if further enacted, That if it shall be 
proved to the satisfaction of said Commissioners that any 
claimant has attempted, or shall attempt to substitute the 
ehild of any other Indian as and for his own, or has 
attempted or shall attempt, by his testimony, to substitute 
for the child of any other claimant the child of another 
Indian, the name of such claimant so attempting to 
make such substitution shall be stricken from the list of 
claimants. Approved February 22, 1838. (5 Stat. at 
Large, p. 211.) 
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ACT OF JUNE 22, 1838. 


[‘‘AN ACT to grant pre-emption rights to settlers on the public 
lands” closes with this proviso :] 


And provided further, That it shall be the duty of the 
President of the United States to cause to be reserved from 
sale or entry, under the provisions of this or any other law 
of the United States, any tract or tracts of land reserved 
to any Choctaw, under the provisions of the treaty of 
Dancing Rabbit Creek, of one thousand eight hundred and 
thirty, and also to reserve from sale or entry a sufficient 
quantity of the lands acquired by said treaty, upon which 
no such settlement or improvement has been made as 
would entitle the settler or improver to a right of pre- 
emption under this act, to satisfy the claims of such In- 
dians as may have been entitled to reservations under the 
said treaty, and whose lands may have been sold by the 
United States on acconnt of any default, neglect, or omis- 
sion of duty on the part of any officer of the United States ; 
such reservation from sale to continue until the claims to 
reservations under said treaty shall be investigated by the 
Board of Commissioners appointed for that purpose, and 
their report finally acted on by Congress. Approved June 


22,1838. (5 Stat. at Large, 252. 


ACT OF JUNE 1, 1840. 


[Supplemental to foregoing act of June 22, 1838, closes with these 
words : ] 


‘“ And nothing in the last proviso of the act of the 22d 
of June, 1838, shall be so construed as to defeat any right 
of pre-emption accruing under said act, or under this act, 
or under any preceding act of Congress, nor shal! said 
pre-emption claims be defeated by any contingent Choc- 
taw location.” (5 Stats. at Large, 582.) 
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ACT OF SEPTEMBER 4, 1841. 


[After granting in section 10 certain pre-emption rights, provides 
that :] 


So much of the proviso of the act of 22d June, 1838, 
or any order of the President of the United States as di- 
rects certain reservations to be made in favor of certain 
claims under the treaty of Dancing Rabbit Creek, be, and 
the same is hereby, repealed: Provided, That such _ re- 
peal shall not affect any title to any tract of land secured 
in virtue of said treaty. (5 Stats. at Large, 456.) 


ACT OF AUGUST 23, 1842. 


AN ACT to provide for the satisfaction of claims arising under the 
fourteenth and nineteenth articles of the treaty of Dancing Rab- 
bit Creek, concluded in September, one thousand eight hundred 
and thirty. ; 

Be it enacted, &e., ‘That the act approved on the third 
of March, eighteen hundred and thirty-seven, entitled 
“An act for the appointment of Commissioners to adjust 
the claims to reservations of land under the fourteenth 
article of the treaty of eighteen hundred and thirty with 
the Choctaw Indians,” and also the act approved on the 
twenty-second day of February, eighteen hundred and 
thirty-eight, entitled “An act to amend an act entitled ‘an 
act for the appointment of Commissioners to adjust the 
claims to reservations of land under the fourteenth article 
of the treaty of eighteen hundred and thirty with the 
Choctaw Indians,’ so far as the same are not repe aled or 
modified by the provisions of this act,’ " be, and the same 
are hereby [514], revived and continued in force until the 
powers conferred by this act shall be fully executed, sub- 
ject, nevertheless, to repeal or modification by any act of 
Congress. And all the powers and duties of the Commis- 
sioners are hereby extended to claims arising under the 


nineteenth article of the said treaty, and under the supple- 
ment to the said treaty, to be examined in the same man- 
ner and with the same effect us in cases arising under the 
fourteenth article of the said treaty : Provided, That the 


salary of said Commissioners shall not exceed the rate of 


two thousand five hundred dollars per annum. 

Sec. 2. And be it further enacted, That subpeenas tor 
the attendance of witnesses before the said Commissioners, 
and process to compel such attendance may be issued by 
tne said Commissioners, or any two of them, under their 


seals in the same manner and with the same effeet as if 


issued by courts of record, and may be executed by the 
marshal of any district, or by any sheriff, deputy sheriff, or 
other peace officer designated by the said Commissioners, 
who shall receive for such services the same fees as are 
allowed in the district eourt of the United States for the 
district in which the same shall be rendered for similar 
services, to be paid, on the certificate of the Commission- 
ers, out of the contingent fund appropriated by the fourth 
section of the act secondly above recited, which was ap- 
proved on the twenty-second cay of February, one thou- 
sand eight hundred and thirty-eight, and which is revived 
by this act: Provided, That nothing herein contained shall 
be construed to revive such portion of the act approved 
the third day of March, one thousand eight hundred and 
thirty-seven, referred to in the first section of this act, as 
provides for the empleyment and pay of the district at- 
torney of either of the districts of the State of Mississippt. 

Sec. 3. And be it further enacted, That when the said 
Commissioners shall have ascertained that any Choctaw 
has complicd or offered to comply with all the requisites 
of the fourteenth article of the said treaty, to entitle him 
to any reservation under that article, which requisites are 
as follows, to wit: that said Choctaw Indian did signify 
his or her intention to the agent in person, or by some 
person duly authorized and especially directed by said In- 
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dian, to.signify the intention of said Indian to become a 


citizen of the State within six months from the date of 


the ratification of the said treaty, and had his or her name, 
within the time of six months aforesaid, enrolled on the 
register of the Indian agent aforesaid, for that purpose ; 
or shall prove to the entire satisfaction of the said Com- 
missioners and to the Secretary of War that he or she 
did signify his or her intention within the term of six 
months from the date of the ratification of the treaty afore- 
said, if his or her name was not enrolled in the register 
of the agent aforesaid but was omitted by said agent; and, 
secondly, that said Indian did, at the date of making said 
treaty, to wit, on the twenty-seventh day of September, 
eighteen hundred and thirty, have and own an improve- 
ment in the then Choctaw country ; and that, having and 
owning an Improvement, at the place and time afore- 
said, did reside upon that identical improvement, or a part 
of it, for the term of five years continuously, next after 
the ratification of said treaty, to wit, from the twenty- 
fourth of February, eighteen hundred and _ thirty-one, to 
the 24th of February, eighteen hundred and thirty-six, 
unless it shall be made to appear that such improvement 
was, before the twenty-fourth day of February, eighteen 
hundred and thirty-six, disposed of by the United States, 
and that the reservee was dispossessed by means of such 
disposition ; and, thirdly, that it shall be made to appear, 
to the entire satisfaction of said Commissioners, and to 
the Secretarv of War, that said Indian did not receive 
any other grant of land under the provisions of any other 
article of said treaty ; and, fourthly, that it shall be made 
to appear, in like manner, that said Indian did not re- 
move to the Choctaw country west of the Mississippi [515] 
River, but he or she had continued to reside within the 
limits of the country ceded by the Choctaw Indians to the 
United States, by said treaty of twenty-seventh September, 
in the year eighteen hundred and thirty, it shall be the 
duty of said Commissioners, if all and each of the above 
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requisites shall be made clearly to appear to their satisfac- 
tion, and the Secretary of War shali concur therein, to 
proceed to ascertain the quantity of land to which said 
Indian, by virtue of the fourteenth article of said treaty, 
is entitled to, which, when ascertained, shall be located 
for said Indian, according to sectional lines, so as to em- 
brace the improvement, or a part of it, owned by said Indian 
at the date of said treaty; and it shall be the duty of the 
President of the United States to issue a patent to. said 
Indian for said land, if he or she be living, and if not, to 
his or her heirs and legal representatives; and in like man- 
ner shall the Commissioners aforesaid ascertain the quan- 
tity of land granted by said article to each child of said 
Indian, according to the limitations contained in said ar- 
ticle, and locate said quantity for said children, contiguous 
to and adjoining the improvement of the parent of such 
child or children; and the President shall issue a patent 
for each tract of land thus located, to said Indian child, if 
living, and if not, to the heirs and legal representatives of 
such Indian child. But if the United States shall have 
disposed of any tract of land, to which any Indian was 
entitled, under the provisions of said fourteenth article of 
said treaty, so that it is now impossible to give said Indian 
the quantity to which he was entitled, including his im- 
provements, as aforesaid, or any part of it, or to his children, 
on the adjoining lands, the said Commissioners shall there- 
upon estimate the quantity to which-each Indian is en- 
titled, and allow him or her, for the same, a quantity of 
land equal to that allowed, to be taken out of any of the 
public lands in the States of Mississippi, Louisiana, Ala- 
bama,and Arkansas, subject to entry at private sale ; and 
certificates to that effect shall be delivered under the 
direction of the Secretary of War, through such agent as 
he may select, not more than one-half of which shall be 
delivered to said Indian until after his removal to the 
Choctaw Territory west of the Mississippi River. The 
said Commissioners shall also ascertain the Choctaws, if 
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any, Who relinquished or offered to relinquish any reser- 
vations to whieh he was entitled under the nineteenth ar- 
ticle of the said treaty, or whose reservations under that 
article had been sold by the United States ; and shall also 
determine the quantity to which such claimant was en- 
titled and the quantity of land which should be allowed 
him on extinguishment of such claim, at the rate of two- 
fitths of an acre for every acre of the land to which said 
claimant was entitled, said land having been estimated 
under this article at fifty cents per acre : Provided, never- 
theless, Vhat no claim shall be considered or allowed b 
said Commissioners, for or in the name or behalf of any 
Indian claimant whose name does not appear upon the 
lists or registers of claimants made by Major Armstrong, 
special agent for that purpose, in conjunction with the 
three chiefs of the three Choctaw dis stricts, and returned 
to the Department of War in January, eighteen hundred 
and thirty-two, and who does not appear from those reg- 
isters to be entitled to a reservation under said nineteenth 
article. 

SE . 4. And he it further enacted, That the said (C‘om- 
missioners, within two years from the time of their en- 
tering upon the duties of their offices, and as often as 
shall 5 required by the President of the United States, 
shall report to him their proceedings in the premises, with 
a full and perfect list of names of all the Choctaws whom 
they shall have determined to be entitled to reservations 
under this act, the quantity of land to which each shall 
be so entitled, the number of.claims which can be loeated 
according to the provisions of the fourth [third] seetion 
of this a 7 and such as eannot be located aee ‘ording to the 
provisions of the fourth | third } ries. section of ike act. 
And the powers.and duties of the said Commissioners 
shall cease at the expiration of iw vears from the time 
of the first organization of the board, and their proceed- 
ings may be terminated by the President at any time pre- 
vious to the expiration of the said two years, 
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Sec. 5. And be it further enacted, That the Commis- 
sioners to be appointed under this act shall also ascertain 
and determine the quantity of land to which any Choc- 
taw or other person named in the supplement to the said 
treaty of Dancing Rabbit Creek was entitled by virtue 
thereof, and which such person has by anv means been 
prevented from receiving: 

Sec. 6. And be it further enacted, That if the President 
of the United States shall approve and confirm the deter- 
mination of the Commissioners heretofore appointed to in- 
vestigate the claims existing under the fourteenth article 
of the said treaty of Dancing Rabbit Creek, in any case, 
he shall cause to be delivered to the claimant, if he be a 
Choctaw Indian, his legal representatives or heirs, certifi- 
cates, as provided by the fourth [third] section of this act, 
for the quantity of land to which such claimant shall ap- 
pear, by such determination, to have been entitled, in full 
satisfaction and discharge of such claim: Provided, Such 
determination was made by adhering, in every instance, 
to the requisites contained in the fourth [third] section of 
this act: And provided, also, That said claims, nor either 
of them, cannot now be located, according to the provis- 
ions of the fourth [third] section of this act. 

Sec. 7. And be it further enacted, Vhat distinct accounts 
shall be kept of the certificates issued in satisfaction of 
the claims provided for by this act, and of all expenses at- 
tending the execution of the same; andthe amount thereof 
shall be retained and withheld from any distribution to 
the States. 

Sec. 8. And be it further enacted, That nothing in this 
act contained shall be so construed as to authorize the said 
Commissioners to adjudicate any claim which may be pre- 
sented by a white man who may have had, or now has, 
an Indian wife or family; and any patent to land, which 
shall issue on any Indian claim under the provisions of 
the treaty aforesaid, shall be issued to the Indian to whom 
the claim was allowed, if living, and if dead, to his or her 
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heirs and legal representatives, any act of Congress, or 
usage, or custom, to the contrary notwithstanding. 

Sec. 9. And be it further enacted, That no claim shall 
be allowed, under the fourteenth article of said treaty, if 
the said Commissioners shall be satisfied, by such proof as 
they may prescribe, that said claim had been, previous to 
the expiration of five years from the ratification of said 
treaty, assigned either in whole or in part; and in case of 
a partial assignment, or agreement for an assignment 
thereof, the same shall be allowed so far only as the orig- 
inal Indian claimant was at that date the bona fide proprie- 
tor thereof. 

Sec. 10. And be it further enacted, That all claims un- 
der either of the articles of said treaty mentioned above, 
or the supplemental articles thereof, which shall not be 
duly presented to said Commissioners for allowance within 
one year after the final passage of this act, shall be there- 
after forever barred. Approved August 23d, 1842. (5 
Stats. at Large, pp. 513, 514, 515, 516.) 


ACT OF MARCH 3, 1845. 
Indian appropriation act. 


That of serip which has been awarded, or which shall 
be awarded to Choctaw Indians under the provisions of 
the law of 23d August, 1842, that portion thereof not de- 
liverable East, by the third section of said law, in these 
words, “ not more than one-half of which shall be de- 
livered to said Indian until after his removal to the Choc- 
taw territory, west of the Mississippi,” shall not be issued 
or delivered in the West, but the amounts awarded tor 
land on which they resided, but which it is impossible for 
the United States now to give them, shall carry an inter- 
est of five per cent., which the United States will pay 
annually to the reservees under the treaty of 1830, re- 
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spectively, or to their heirs and legal representatives, for- 
ever, estimating the land to which they mav be entitled 
at one dollar and twenty-five cents per acre: Provided : 
further, That so much of the law of twenty-third Au- | 
gust, one thousand eight hundred and forty-two, as is 
inconsistent herewith, is hereby repealed. (5 Stats. at 


Large, p. 777.) 


ACT OF JUNE 27, 1846. 
Indian appropriation act. 


For interest on the amounts awarded Choctaw claimants, 
under the fourteenth article of the treaty of Dancing Rab- 
bit Creek, of September 27, 1830, for lands on which they 
resided, but which it is now impossible to give them, and 
in lieu of the scrip that has been awarded under the act of 
August 23, 1842, not deliverable east by the third section 
of the said law, per act of third of March, 1854, viz, three 
thousand seven hundred and twenty-five dollars for the 
year eighteen hundred and forty-five, and thirty-five thou- 
sand five hundred and seventy-five dollars for the vear 
eighteen hundred and forty-six. (9 Stats.at Large, p. 34.) 


JOINT RESOLUTION OF AUGUST 3, 1846. 


Joint resolution to authorize the Secretary of War to adjudicate 
the claims of the Su-quah-natech-ab, and other clans of Choctaw 
Indians, whose cases were left undetermined by the Commis- 
sioners for the want of the township maps. 


Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
the Secretary of War, for the purpose of consummating 
the claims of the Su-quah-natch-ah and other clans of 

‘ena Choctaw Indians, in whose cases the testimony was taken . 
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by the Commissioners appointed by virtue of the act ap- 
proved the twenty-third of August, eighteen hundred and 
forty-two, and returned to the War Department, but judg- 
ment was not entered up for the want of the maps, whereby 
the location of the lands of the claimants and the allot- 
ment of land or scrip, respectively, to each, could alone be 
determined, be, and he is hereby, authorized to decide the 
same, and award land or serip in each case, as the testi- 
mony already taken may justify. 
Approved August 3, 1846. 


(9 Stats. at Large, 114.) 


ACT OF MARCH 1, 1847. 
Indian appropriation act. 


For interest on the amounts awarded Choctaw claim- 
ants, under the fourteenth article of the treaty of Dane-. 
ing Rabbit Creek, of the twenty-seventh September, 1830, 
for lands on which they resided, but which it is now im- 
possible to give them, and in liew of the scrip that has 
been awarded under the act of .wenty-third August, 1842, 
not deliverable east by the third section of the said law, 
per act of third of March, 1845, for the vear eighteen 
hundred and forty-seven, forty-three thousand six hun- 
dred dollars. (9 Stats. at Large, 145.) 
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ACT OF SEPTEMBER 30, 1850. 


Indian appropriation act. 


For interest on the amounts awarded Choctaw claim- 
ants, under the fourteenth article of the treaty of Dane- 
ing Rabbit Creek, of September 27, 1830, for lands on 
which they resided, but which it is now impossible to 
give them, and in lieu of the scrip that has been awarded 


4] 


under the act of August 24, 1842, and joint resolution of 
Congress of August 3d, 1846, not deliverable east by the 
third section of said law, per act of Mareh 3, 1845, eighty- 
seven thousand two hundred dollars. (9 Stats. at Large, 
p. 099.) | 


ACT OF JULY 2l, 1852. 
Act to supply deficiencies. 

or interest on the amounts awarded Choctaw claim- 
ants, under the fourteenth article of the treaty of Dane- 
ing Rabbit Creek, of 27 September, 1830, for lands on 
which they resided, but whieh it is impossible to give 
them, and in lieu of the serip that has been awarded un- 
der the act of 23 August, 1842, not deliverable east, by 
the third section of said law, per act of third March, 1845, 
for the half year ending 30 June, 1852, twenty-one thou- 
sand eight hundred dollars: Provided, That after the 50th 
day of June, 1852, all payments of interest on said awards 
shall cease, and that the Secretary of the Interior be, and 
he is hereby, directed to pay said claimants the amount 
of principal awarded in each case respectively, and that 
the amount necessary for this purpose be, and the same Is 
hereby, appropriated, not exceeding eight hundred and 
seventy-two thousand dollars: Provided, further, That 
the final payment and satisfaction of said awards shall be 
first ratified and approved as a final release of all claims 
of such parties under the fourteenth article of said treaty, 
by the proper national authority of the Choctaws, in such 
form as shall be prescribed by the Secretary of the In- 
terior. (Act of July 21, 1852, 10 Stats. at Large, p. 19.) 


ACT OF AUGUST 30, 1852. 


Indian appropriation act. 


Provided, That the Secretary of the Interior be, and 
he hereby is, authorized to-examine the reservation claims 
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of the Choctaws, known as Bay Indians, and of those Choe 
taws in whose cases the scrip awarded by the late board 
of Commissioners has not been issued; and where he shall] 
find that such Indians are clearly entitled to land under 
the fourteenth article of the treaty of 1830, and under 
the several acts heretofore passed in relation to such claims, 
he is hereby authorized to extend to such claimants the 
provisions applicable to such claims in the acts of 23d of 
August, 1842, and 3d of March, 1845. (10 Stats. at 
Large, p. 42.) | 


ACT OF MARCH 3, 1853. 
Indian appropriation act. 


The authority of the Secretary of the Interior to ex- 
amine the claims of Choctaws to reservations of land 
under the treaty of 1830 shall extend to all cases recom- 
mended by either of the boards of Commissioners ap- 
pointed to examine said claims, and his awards in serip 
shall be received by them in full satisfaction of all their 
claims against the Government arising under said treaty, 
and the scrip thus awarded shall be received as other war- 
rants In payment for any public lands subject to sale at 
private entry. (10 Stats. at Large, 227.) | 


TREATY OF 1855, 


Whereas the political connexion heretofore existing be- 
tween the Choctaw and the Chickasaw tribes of Indians 
has given rise to unhappy and injurious dissensions and 
controversies among them, which render necessary a re- 
adjustment of their relations to each other and to the 
United: States. And whereas the United States desire 
that the Choctaw Indians shall relinquish all claim to any 
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territory west of the one hundredth degree of west longi- 
tude, and, also, to make provision for the permanent set- 
tlement within the Choctaw country of the Wichita and 
certain other tribes or bands of Indians, for which pur- 
pose the Choctaws and Chiekasaws are willing to lease, 


on reasonable terms, to the United States, that portion of 


their common territory which is west of the ninety-eighth 
degree of west longitude; and whereas the Choctaws 
contend that by a just and fair construction of the treaty 
of September 27, 1830, they are, of right, entitled to the 
net proceeds of the lands ceded by them to the United 
States, uncer said treaty, and have proposed that the ques- 
tion of their right to the same, together with the whole 
subject-matter of their unsettled claims, whether national 
or individual, against the United States, arising under the 
various provisions of said treaty, shall be referred to the 
Senate of the United States for final adjudication and ad- 
justment ; and whereas it is necessary for the simplifica- 
tion and better understanding of the relations between 
the United States and the Choctaw Indians that all their 
subsisting treaty stipulations be imbodied in one compre- 
hensive instrument: 

Now, therefore, the United States of America, by their 
Commissioner, George W. Manypenny, the Choctaws, by 
their commissioners, Peter P. Pitchlvnn, Israel Folsom, 
Samuel Garland, and Dickson W.. Lewis, and the Chick- 
asaws, by their commissioners, Edmund Pickens and 
Sampson Folsom, do hereby agree and stipulate as follows, 
VIZ: 

Art. I. The following shall constitute and remain 
the boundaries of the Choctaw and Chickasaw country, 
viz: Beginning at a point on the Arkansas River, one 
hundred paces east of old Fort Smith, where the western 
boundary line of the State of Arkansas crosses the said 
river, and running thence due south to Red River ; thence 
up Red River to the point where the meridian of one 
hundred degrees west longitude crosses the same; thence 
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north along said meridian to the main Canadian River ; 
thence down said river to its junction with the Arkansas 
River; thence down said river to the place of beginning. 

And pursuant to an act of Congress approved May 28, 
1830, the United States do hereby forever secure and 
guaranty the lands embraced within the said limits, to 
the members of the Choctaw and Chickasaw tribes, their 
heirs and successors, to be held in common; so that each 
and every member of either tribe shall have an equal, 
undivided interest in the whole: Provided, however, No 
part thereof shall ever be sold without the consent of both 
tribes: and that said land shall revert to the United States 
if said Indians and their heirs become extinct, or abandon 
the same. 

Art. Il. A district for the Chickasaws is hereby estab- 
lished, bounded as follows, to wit: Beginuing on the north 
bank of Red River, at the mouth of Island Bayou, where 
it empties into Red River, about twenty-six miles on a 
straight line below the nrouth of False Wachitta; thence 


running a northwesterly course along the main channel of 


said bayou to the junction of the three prongs of said 
bayou, nearest the dividing ridge between Wachitta and 
Low Blue Rivers, as laid down on Capt. R. L. Hunter’s 
map; thence northerly along the eastern prong of Island 
Bayou to its source; thence due north to the Canadian 
tiver; thence west along the main Canadian to the 


ninety-eighth degree of west longitude; thence south to 


Red River, and thence down Red River to the beginning: 
Provided, however, If the line running due north from the 
eastern source of Island Bayou to the main Canadian shall 
not include Allen’s or Wa-pa-nacka Academy within the 
Chickasaw district, then an offset shall be made from said 
line so as to leave said academy two miles within the 
Chickasaw district north, west, and south from the lines 
of boundary. 

Art. III. The remainder of the country held in com- 
mon by the Choctaws and Chickasaws shall constitute the 
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Choctaw district, and their officers and people shall at all 
times have the right of safe conduct and free passage 
through the Chickasaw district. 

Arr. 1V. The government and laws now in operation 
and not Incompatible with this instrument, shall be and 
remain in full foree and effect within the limits of the 
Chickasaw district, until the Chickasaws shall adopt a 
constitution, and enact laws, superseding, abrogating, or 
changing the same. And all judicial proceedings within 
said district, commenced prior to the adoption of a econ- 
stitution and laws by the Chiekasaws, shall be conducted 
and determined according to existing laws. 

Arr. V. The members of either the Choctaw or the 
Chickasaw tribe, shall have the right, freely, to settle 
within the jurisdiction of the other, and shall thereupon 
be entitled to all the rights, privileges, and immunities of 
citizens thereof; but no member of either tribe shall be 
entitled to participate in the funds belonging to the other 
tribe. Citizens of both tribes shall have the right to in- 
stitute and prosecute suits in the courts of either, under 
such regulations as may, from time to time, be prescribed 
by their respective legislatures. 

Art. VI. Any person duly charged with a criminal 
offence against the laws of either the Choctaw or the 
Chickasaw tribe, and escaping into the jurisdiction of the 
other, shall be promptly surrendered upon the demand of 
the proper authorities of the tribe, within whose jurisdic- 
tion the offence shall be alleged to have been committed. 

Art. VIT. So far as may be compatible with the Con- 
stitution of the United States and the laws made in pur- 
suance thereof, regulating trade and intercourse with the 
Indian tribes, the Choetaws and Chiekasaws shall be se- 
cured in the unrestricted right of self-government, and 
full jurisdiction, over persons and property, within their 
respective limits; excepting, however, all persons with 
their property, who are not by birth, adoption, or other- 
wise citizens or members of either the Choctaw or Chick- 
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asaw tribe; and all persons, not being citizens or members 
of either tribe, found within their limits shall be consid- 
ered intruders, and be removed from, and kept out of the 
same by the United States agent, assisted if necessary by 
the military, with the following exceptions, viz: Such in- 
dividuals as are now, or may be in the employment of the 
Government, and their families ; those peacefully trav- 
eling,or temporarily sojourning in the country or trading 
therein, under license from the proper authority of the 
United States, and such as may be permitted by the Choc- 
taws or Chickasaws, with the assent of the United States 
agent, to reside within their limits, without becoming citi- 
zens or members of either of said tribes. 

Art. VIII. In consideration of the foregoing stipula- 
tions, and immediately upon the ratification of this con- 
vention, there shall be paid to the Choctaws, in such 
manner as their national council shall direet, out of the 
national fund of the Chickasaws held in trust by the 
United States, the sum of one hundred and fifty thousand 
dollars. 

Art. IX. The Choctaw Indians do herely absolutely 
and forever quit-claim and relinquish to the United States 
all their right, title, and interest in and to any and all 
lands, west of the one hundredth degree of west longi- 
tude ; and the Choctaws and Chickasaws do hereby lease 
to the United States all that portion of their common 
territory west of the ninety-eighth degree of west longi- 
tude, for the permanent settlement of the Wichita and 
such other tribes or bands of Indians as the Government 
may desire to locate therein; excluding, however, all the 
Indians of New Mexico, and, also those whose usual 
ranges at present are north of the Arkansas River, and 
whose permanent locations are north of the Canadian 
River, but including those bands whose permanent ranges 
are south of the Canadian, or between it and the Arkan- 
sas ; which Indians shall be subject to the exclusive con- 
trol of the United States, under such rules and regula- 
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tions, not inconsistent with the rights and interests of the 
Choctaws and Chickasaws, as may from time to time, be 
prescribed by the President for their szovernment: Pro- 
rided, however, the territory so leased shall remain open 
to settlement by Choctaws and Chickasaws as heretofore. 

Art. X. In consideration of the foregoing relinquish- 
ment and lease, and, as soon as practicable after the rati- 
fication of this convention, the United States will pay to 
the Choctaws the sum of six hundred thousand dollars, 
and to the Chickasaws the sum of two hundred thousand 
dollars, in such manner as their general councils shall 
respectively direct. 

Art. XI. The Government of the United States, not 
being prepared to assent to the claim set up under the 
treaty of September the twenty-seventh, eighteen hun- 
dred and thirty, and so earnestly contended for by the 
Choctaws as a rule of settlement, but justly appreciating 
the sacrifices, faithful services, and general good conduct 
of the Choctaw people, and being desirous that their 
rights and claims against the United States shall receive 
a just, fair, and liberal consideration, it is therefore stipu- 
lated that the following questions be submitted for adju- 
dication to the Senate of the United States : 

First. Whether the Choctaws are entitled to, or shall 
be allowed, the proceeds of the sale of the lands ceded by 
them to the United States by the treaty of September the 
twenty-seventh, eighteen hundred and thirty, deducting 
therefrom the cost of their survey and sale, and all just and 
proper expenditures, and payments under the provisions 
of said treaty; and, if so, what price per acre shall be 
allowed to the Choctaws to the lands remaining unsold, 
in order that a final settlement with them may be promptly 
effected. Or, | 

Second. Whether the Choctaws shall be allowed a gross 
sum. in further and full satisfaction of all their claims, 
national and individual, against the United States ; and, if 
so, how much. 
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Arr. XII. In ease the Senate shall award to the Choc- 
taWs the net proceeds of the lands, ceded as aforesaid, the 
same shall be received by them in full satisfaction of all 
their claims against the United States, whether national 
or individual, arising under any former treaty ; and the 
Choctaws shall thereupon become liable and bound to pay 
all such individual claims as may be adjudged by the proper 
authorities of the tribe to be equitable and just—-the set- 
tlement and payment to be made with the advice and un- 
der the direction of the United States agent for the tribe ; 
and so much of the fund awarded by the Senate to the 
Choctaws as the proper authorities thereof shall ascertain 
and determine to be necessary for the payment of the just 
liabilities of the tribe, shall on their requisition be paid 
over to them by the United States. But should the Sen- 
ate allow a gross sum, in further and full satisfaction of 
all their claims, whether national or individual, against 
the United States, the. same shall be accepted by the 
Choctaws, and they shall thereupon become liable for, and 
bound to pay, all the individual claims as aforesaid ; it 
being expressly understood that the adjudication and de- 
eision of the Senate shall be final. 

Arr. XITI. The amounts secured by existing treaty 
stipulations—viz, permanent annuity of three thousand 
dollars, under the second article of the treaty of eighteen 
hundred and five ; six hundred dollars per annum for the 
support of light-horse men, under the thirteenth article of 
the treaty of eighteen hundred and twenty ; permanent 
annuity of six thousand dollars for education, under the 
second article of the treaty of eighteen hundred and 
twenty-five; six hundred dollars per annum, permanent 
provision for the support of a blacksmith, under the sixth 
article of the treaty of eighteen hundred and twenty ; and 
three hundred and twenty dollars, permanent provision 
for iron and steel, under the ninth article of the treaty of 
eighteen hundred and twenty-five—shall continue to be 
paid to, or expended for the benefit of, the Choctaws, as 


4 
. 
: 
: 
: 
; 


49 


heretofore ; or the same may be applied to such objects of 
general utility as may, from time to time, be designated 
by the general council of the tribe, with the approbation 
of the Government of the United States. And the funds 
now held in trust by the United States for the benefit of 
the Choctaws, under former treaties, vr otherwise, shall cou- 
tinue to be so held; together with the sum of five hundred 
thousand dollars out of the amount payable to them under 
articles eighth and tenth of this agreement, and also what- 
ever balance shall remain, 1f any, of the amount that shall 
be allowed the Choctaws, by the Senate, under the twelfth 
article hereof, after satisfying the just liabilities of the 
tribe. The sums so to be held in trust shall constitute a 
general Choctaw fund, yielding an annual interest of not 
less than five per centum; no part of which shali be paid 
out as annuity, but shall be regularly and judiciously 
applied, under the direction of the general council of the 
Choctaws, to the support of their government, for pur- 
poses of education, and such other objects as hay be best 
calculated to promote and advance the improvement, wel- 
fare, and happiness of the Choctaw people and their de- 
scendants. | : 

Art. XITV. The United States shall protect the Choe- 
taws and Chickasaws from domestic strife, from hostile 
Invasion, and from aggression by other Indians and white 
persons not subject to their jurisdiction and laws ; and 
for all injuries, resulting from such invasion or aggression, 
full indemnity is hereby guaranteed to the party or par- 
ties injured, out of the Treasury of the United States, 
upon the same principle and according to the same rules 
upon which white persons are entitled to indemnity for 
injuries or aggessions upon them, committed by Indians. 

Art. XV. The Choetaws and Chickasaws shall 
promptly apprehend and deliver up all persons accused of 
any crime or offense against the laws of the United States, 
or, of any State thereof, who may be found within their 
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limits, on demand of any proper officer of a State, or of 
the United States. 

ART. av 4. All persons licensed by the L nited States 
to trade with the Choctaws or Chickasaws, shall be re- 
quired to pay to the respective tribes a moderate annual 
compensation for the land and timber used by them ; the 
amount of such compensation, in each case, to be assessed 
by the proper authorities of said tribe, subject to the ap- 
proval ot the United States agvent. 

Art. XVII. The United States shall have the right to 
establish and maintain such military posts, post roads, 
and Indian agencies, as may be deemed necessary within 
the Choctaw and Chickasaw country, but no greater quan- 
tity of land or timber shall be used for said purposes than 
shall be actually requisite ; and if, in the establishment 
or maintenance of such posts, post roads, and agencies, the 
property of any Choctaw or Chickasaw shall be taken, in- 


jured, or destroyed, just and adequate compensation shall 


be made by the United States. Only such persons as are, 
or may be in the employment of the United States, or 
subject to the jurisdiction and laws of the Choctaws or 
Chickasaws, shall be permitted to farm or raise stock 
within the limits of any of said military posts or Indian 


agencies. And no offender against the laws of either of 


said tribes, shall be permitted to take refuge therein. 

Art. XVIII. The United States, or any incorporated 
company, shall have the right of way for railroads, or 
lines of telegraphs, through the Choctaw and Chickasaw 
country ; but for any property taken or destroyed in the 
construction thereof, full compensation shall be made to 
the party or parties injured, to be ascertained and deter- 
mined in such manner as the President of the United 
States shall direct. | 

Art. XIX. The United States shall, as soon as practi- 
cable, cause the eastern and western boundary lines of the 
tract of country described in the Ist article of this conven- 
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tion, and the western boundary of the Chickasaw district, 
as herein defined, to be run and permanently marked. 

Art. XX. That this convention may conduce as far as 
possible to the restoration and preservation. of kind: and 
friendly feeling among the Choctaws and Chickasaws, a 
general amnesty of all past offenses committed within their 
country is hereby declared. 

And in order that their relations to each other and to 
the United States may hereafter be conducted in a har- 
monious’ and satisfactory manner, there shall be but one 
agent for the two tribes. 

Art. XXI. This convention shall supercede and take 
the place of all former treaties between the United States 
and the Choctaws, and, also, of all treaty stipulations be- 
tween the United States and the Chickasaws, and between 
the Choctaws and Chickasaws, inconsistent with this agree- 
ment, and shall take effect and be obligatory upon the con- 
tracting parties, from the date hereof, whenever the same 
shall be ratified by the respective councils of the Choctaw 
and Chickasaw tribes, and by the President and Senate of 
the United States. | 

Arr. XXII. It is understood and agreed that the ex- 
penses of the respective Commissioners of the two tribes 
signing these articles of agreement and convention, in com- 
ing to and returning from this city, and while here, shall 
be paid by the United States. 

And whereas the said treaty having been submitted to 
the general council of the Chickasaw tribe, the general 
council did, on the third day of October, A. D. one thou- 
sand eight hundred and fifty-five, assent. to, ratify, and 
confirm the same, with the following amendment: Add 
to the 19th article, ‘ By Commissioners to be appointed by 
the contracting parties hereto’ by an instrument in writ- 
ing, in the words and figures following, to wit: 

“Whereas articles of agreement and convention were 
made and concluded on the twenty-second day of June, 
A. D. one thousand eight hundred and fifty-five, by and 
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between George W. Manyvpenny, Commissioner on the 
part of the United States; Peter P. Pitehlvon, Israel 
Folsom, Samuel Garland, and Dickson W. Lewis, com- 
missioners, on the part of the Choctaws; and Edmund 
Pickens, and Sampson Folsom, commissioners on the part 
of the Chickasaws, at the city of Washington, in the Dis- 
trict of Columbia, the preamble whereof is in the words 
and figures following, ‘to wit:’ Whereas the political 
connexion heretofore existing between the Choctaw and 
Chickasaw tribes of Indians, has given rise to unhappy 
and injurious dissensions and controversies among them, 
which render necessary a readjustment of their relations 
to each other and to the United States: and whereas the 
United States desire that the Choctaw Indians shall relin- 
qui-h all claim to any territory west of the one hundredth 
degree of west longitude, and also to make provision for 


the permanent settlement within the Choetaw country of 


the Wichita and certain other tribes or bands of Indians, 
for which purpose the €hoectaws and Chiekasaws are 
willing to lease, on reasonable terms, to the United States, 


that portion of their common territory which is west of 


the ninety-eighth degree of west longitude; and whereas 
the Choctaws contend that, by a just and fair construc- 
tion of the treaty of September 24, teu they are of right 
entitled to the net proceeds of the lands ceded by them to 
the United States, under said treaty, and have proposed 
that the question of their right to the same, together with 
the whole subject-matter of their unsettled claims, whether 
national or individual, against the United States, arising 
under the various provisions of said treaty, shall be re- 
ferred to the Senate of the United States for final adjudi- 
cation and adjustment; and whereas it is necessary, for 
the simplification and better understanding of the rela- 
tions between the United States and the Choctaw In- 
dians, that all their subsisting treaty stipulations be em- 
bodied in one comprehensive instrument; and whereas, in 
the twenty-first article thereof, it is, among ether things, 
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recited that said agreement ‘shall take effect and be obli- 
gatory upon the contracting parties from the date hereof, 
whenever the same shall be ratified by the respective 
councils of the Choctaw and Chickasaw tribes of Indians 
and by the President and Senate of the United States:’’ 

‘Now, therefore, be it known that the Chickasaws, in 
general council assembled, having duly considered said arti- 
cles of agreementand convention, and each and every clause 
thereof, and being satisfied therewith, do, upon their part, 
hereby assent to, ratify, and confirm the same as stipu- 
lated and required, with the following amendment: Add 
to the nineteenth article, " By commissioners to be ap- 
pointed by the contracting parties hereto,’ 

‘* Done and approved at Tishomingo, inthe Chickasaw 
district of the Choctaw Nation, this third day of October, 
in the year of our Lord, one thousand eight hundred and 
fifty-five. sas | 

‘* Passed the council. 

“JOEL KEMP, President. 
“>, CORDEas1, -. f° 
‘* Attest : 
“Cyrus Harris, Clerk of the council.” 


And whereas the Chickasaws, in general council assem- 
bled, did, on the 13th day of December, A. D. 1855, re- 
cede from and rescind the said amendment, and did ratify 
and confirm the said treaty, and every part thereof, by an 
instrument in writing, in the words and figures following, 
to wit: 3 

“ Whereas the Chickasaws, in general council assembled, 
after having duly considered the stipulations contained in 
a certain convention and agreement, made and entered into 
at the city of Washington, on the 224 dav of June, A. D. 
1855, between George W. Manypenny, Commissioner on 
the part of the United States ; Peter. P. Pitchlynn, Israel 
Folsom, Samuel Garland, and Dickson W. Lewis, Com- 
missioners on the part of the Choctaws ; Edmund Pickens 
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and Sampson Folsom, Commissioners on the part of the 
Chickasaws, did, on the third day of October, A. D. 1858, } 
at Tishomingo, in the Chickasaw district, Choctaw Nation, | 
assent to, ratify, and confirm each and every part of said 
convention and agreement, with the following amendment, 
viz: Add to the 19th article, ‘By Commissioners to be 
appointed by the contracting parties hereto’ And whereas, 
said amendment was not duly considered and concurred in 
by the Choctaws in general council assembled; but said 
agreement and convention, and every part thereof, was 
assented to, ratified, and confirmed by said council without 
amendment: Now, therefore, be it known, that the Chicka- 
saws, in general council assembled, having reconsidered 
said proposed amendment, do hereby recede from, and re- 
scind the same, hereby assenting to, ratifying, and con- 
firming said agreement and convention, and every part 
thereot. 
‘‘ Done and approved at the council houseat Tishomingo, 
Chickasaw district, Choctaw Nation, this 13th day of De- P 
cember, A. D. 1855. | 


‘Approved December 13, 1855. 
“J. McCOY, 
“President of the Couneil. 
“DOUGHERTY COLBERT, F.C. 
a3 Attest ° 
“CYRUS HARRIS, 
“Secretary, 
“Signed in presence of— 
‘ JACKSON FRAZIER, 
“Chief of Chicksaw District, Choctaw Nation. 
“ DouGLas H. CouopEr, | 
“U.S. Indian Agent.” 


And whereas the said treaty having been submitted to 
the general council of the Choctaw tribe, the said general 
council did, on the 16th day of November, A. D. one | 
thousand eight hundred and fifty-five, consent to and ji 
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‘atify the same by an instrument in the words and figures 
following, to wit: | 
‘Whereas articles of agreement and convention were 
made and concluded on the twenty-second day of June, 
A. D. one thousand eight hundred and fifty-five, by and 
between George W. Manypenny, Commissioner on the part 
of the United States; Peter P. Pitchlynn, Israel Folsom, 
Samuel Garland, and Dickson W. Lewis, commissioners 
on the part of the Choctaws; and Edmund Pickins and 
Sampson Iolsom, commissioner on the part of the Chick- 
asaws, at the city of Washington, in the District of Colum- . 
bia, the preamble whereof is in the words and figures fol- 
lowing, viz: ‘ Whereas the political connectiom heretofore 
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existing between the Choctaw and Chickasaw tribes of 
Indians, has given rise to unhappy and injurious dissen- 
sions and controversies among them, which render neces- 
sary a readjustment of their relations to each other and to 
the United States; and whereas the United States desire 
that the Choctaw Indians shall relinguish all claim to any 
territory west of the one hundredth degree of west longi- 
tude, and, also, to make provision for the permanent settle- 
ment within the Choctaw country of the Wichita and cer- 
tain other tribes or bands of Indians, for which purpose 
the Choctaws and Chickasaws are willing to lease, on rea- 
sonable terms, to the United States, that portion of their 
common territory which is west of the ninety-eighth degree 
of west longitude; and whereas the Choctaws contend 
that, by a just and fair construction of the treaty of Sep- 
tember 27, 1830, they are, of right, entitled to the net 
proceeds of the lands ceded by them to the United States, 
under said treaty, and have propossd that the question of 
their right to the same, together with the whole subject- 
matter of their unsettled claims, whether national or indi- 
vidual, against the United States arising under the various 
provisions of said treaty, shall be referred to the Senate of 
the United States, for final adjudication and adjustment ; 
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and whereas it is necessary, for the simplification and better | 
understanding of the relations between the United States . | 


and the Choctaw Indians, that all their subsisting treaty ¢ 
stipulations be embodied in one comprehensive instru- | 
ment ;’ and whereas in the twenty-first article thereof, it 
is, among other things, recited that said agreement ‘shall 
take effect and be obligatory upon the contracting parties 
from the date hereofswhenever the same shall be ratitied | 
by the respective councils of the Choctaw and Chickasaw 
tribes and by the President and Senate of the United 
States :’ 
‘Now, therefore, be it known that the Choctaws, in 
general council assembled, having duly considered said 
articles of agreement and convention and each and every 
clause thereof, and being satisfied therewith, do, upon their 
part, hereby assent to, ratify, and confirm the same as 
stipulated and required. 
“Done and approved at the council house, at Fort 
Towson, in the Choctaw Nation, this sixteenth day of No- 
‘ 


vember in the vear of our Lord one thousand eight hun- 
dred and fifty-five. 
“TANDY WALKER, 
President of the Senate. 
“KENNEDY M. CURTAIN, 
—* Speake iz of the House of Repi sentative “. 
“Approved. 
“GEO. W. HARKINS, 
ae | hief of Ahpuck Listrict. 
‘N. COCHNANER, 
“Chief of Pushematahn District. 
“ADAM CHRISTY, 
af Speaker, and Acting ( hief of Moosholatubbee District. 


si Signed in presence Gf—— 
“DOUGLAS ii. COOPER. 
“U.S. Indian Agent for Choctaw Tribe.” 


- 


Or 


And whereas the said treaty having been submitted to 
the Senate of the United States for its constitutional ac- 
tion thereon, the Senate did, on the 21st day of Febru- 
ary, A. D. one thousand eight hundred and fifty-six, ad- 
vise and consent to the ratification of the same, by a reso- 
lution in the words and figures following, to wit : 


“IN EXECUTIVE SESSION, 
“SENATE OF THE UNITED STATES, 
‘* February 21, 1856. 

“ Resolved, (two-thirds of the Senators present concur- 
ring), That the Senate advise and consent to the ratifica- 
tion of the articles of agreement and convention between 
the United States and the Choctaw and Chickasaw tribes 
of Indians, made and concluded at the city of Washing- 
ton, the twenty-second day of June, Anno Domini one 
thousand eight hundred and _ fifty-five, by George W. 
Manypenny, Commissioner on the part of the United 
States ; Peter P. Pitechlynn, Israel Folsom, Samuel Gar- 
land, and Dixon W. Lewis, commissioners on the part of 
the Choetaws: and Edmund Pickens, and Sampson Fol- 
som, commissioners on the part of the Chickasaws.” 

‘* Attest : 
“ASBURY DICKINS, 


éé Secretary. 


Now, therefore, be it known that I, Franklin Pierce, 
President of the United States of America, do in pur- 
suance of the advice and consent of the Senate, as ex- 
pressed in their resolution of the twenty-first day of I*eb- 
ruary, one thousand eight hundred and fifty-six, accept, 
ratify, and confirm the said treaty. 

[In testimony whereof I have caused the seal of the 
United States to be hereto affixed, having signed the same 
with my hand. 7 

Done at the city of Washington this fourth day of 
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March, A. D. one thousand eight hundred and fifty-six, . 
and of the independence of the United States the e iehtieth. 
iL. 8. FRANKLIN PIERCE 

By the President. 
W. L. MARCY, 
Secretary of State, 
(11 Stats. at Large, 611-619.) 


SENATE RESOLUTIONS, MARCH 9, 1859. 


Whereas the eleventh article of the treaty of June 22d, 
1855, with the Choctaw and Chickasaw Indi: ans, provides 
that the following questions be submitted for desis sion to 
the Senate of the United States: 

“ First, whether the Choctaws are entitled to or shall 
be allawed the proceeds of the sale of the lands ceded by 
them to the United States by the treaty of Se pte »mber 27th, 
1830, deducting therefrom the costs of their survey and 
sale, and all just and proper expesicaiares and payments 
under the provisions of said treaty ; and, if so, what price 
per acre shall be allowed to the Choctaws for the lands re- 
maining unsold, in order that a final settlement with them 
may be promptly effected ; or, 

“Secondly, whether the Choctaws shall be allowed 
grosssum In further and full satisfaction of all their claims, 
national and individual, against the United States; and, 
it SO, how mueh,.” 

Resolved, That the Choctaws be allowed the proceeds of 
the sale of such lands as have been sold by the United 
States on the Ist day of January last, deducting therefrom 
the costs of their survey and sale, and all proper expendi- 
tures and payments under said treaty, excluding the reser- 
vations allowed and secured, and estimating the scrip 1s- 
sued in lieu of reservations at the rate of $1.25 per acre ; 
and, further, that they be also allowed twelve and a half 
cents per acre for the residue of said lands. 
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Resolved, That the Secretary of the Interior cause an 
account to be stated with the Choctaws, showing what 
amount is due them according to the above-prescribed 
principles of settlement, and report the same to Congress. 
(Senate Journal, 2d session, 35th Congress, p. 493.) 


ACT OF MARCH 2, 1561. 
Indian appropriation act. 


For payment to the Choctaw Nation or tribe of Indians, 
on account of their claim under the eleventh and twelfth 
articles of the treaty, with said nation or tribe made the 
twentv-second of June, eighteen hundred and fifty-five, 
the sum of five hundred thousand dollars: two hundred 
and fifty thousand dollars of which sum shall be paid in 
money; and for the residue the Secretary of the Treasury 
shall cause to be issued to the proper authorities of the 
nation or tribe, on their requisition, bonds of the United 
States, authorized by law at the present session of Con- 
gress: Provided, That in the future adjustment of the 
claim of the Choctaws under the treaty aforesaid the said 
sum shall be charged against the said Indians. (12 Stats. 
at Large, 238.) 


ACT OF JULY 5, 1862. 
Tndian appropriation act. 


That all appropriations heretofore or hereafter made to 
carry into effect treaty stipulations, or otherwise, in behalf 
of any tribe or tribes of Indians, all or any portion of 
whom shall be in a state of actual hostility to the Govern- 
ment of the United States, including the Cherokees, 
Creeks, Choctaws, Chickasaws, Seminoles, Wichitas, and 
other affiliated tribes, may and shall be suspended and 
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postponed wholly or in part at and during the discretion 
and pleasure of the President: Provided further, That the 
President is anthorized to expend such part of the amount 
heretofore appropriated and not expended and_hereinbe- 
fore appropriated for the benefit of the tribes named in 
the preceding proviso as he may deem necessary, for the 
relief and support of such individual members of said 
tribes as have been driven from their homes and reduced 
to want on account of their friendship to the Government. 
And an account shall be kept of the sums so paid for the 
benefit of such tribe, which account shall be rendered to 
Congress at the commencement of the next session thereof. 
And all purchases of articles for the purposes above set 
forth shall be made on advertisement, as provided in other 
cases, and an account shall be rendered of all such pur- 
chases, with a statement of the prices paid therefor: And 
provided further, That ini cases where the tribal organiza- 
tion of any Indian tribe shall be in actual hostility to the 
United States, the President is hereby authorized, -by al 
proclamation, to declare all treaties with such tribe to be 

abrogeted by such tribe, if, in his opinion, the same can 

be done consistently with good faith and legal and national 

obligations. (12 Stat. at Large, 528.) 


3 


: | The suspension directed by the above statute was con- 
tinued by subsequent acts passed in 1863, 1864, and 1865, 
and in substantially the same terms. (12 Stats, at Large, 


p. 793; 15 Stats. at Large, pp. 180, 562.) 


ACT OF MARCH 3, 1865. 
Indian appropriation act. 


Sec. 6. And be it further enacted, That the Secretary 
of the Treasury be, and he is hereby, authorized and 
directed, in lieu of the bonds for the sum of two hun- 


i 
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dred and fifty thousand dollars appropriated for the use 
of the Choctaw Indians, by an act entitled “An act mak- 
ing appropriations for the current and contingent expenses 
“i the Indian Department, and for fulfilling treaty stipu- 
lations with the various Indian tribes, for the year end- 
ing June thirty, eighteen hundred and sixty-two,’ ap- 
proved March 2d, 1861, to pay to the.Seeretary of the 
Interior two hundred and fittv thousand dollars for the 
relief and support of individual members of Cherokee, 
Creek, Choctaw, Chickasaw, Seminole, Wichita, and other 
athliated tribes of Indians, who have been driven from 
their homes and reduced to want on account -of their 
friendship to the Government, as contemplated by the 
provisions of an act entitled “An act making appropria- 
tions for the current and contingent expenses of the In- 
dian Department, and for fulfilling treaty stipulations 
with the various Indian tribes, for the vear ending June 
30th, 1863.” approved July 5th, 1862. (13 Stats. at 


Large, 562, 563.) 


TREATY OF 1866. 


ArT. I. Permanent peace and friendship are hereby 
established between the United States and said nations; 
and the Choctaws and Chickasaws do hereby bind them- 
selves respectively to use their’ influence and to make 
every exertion to induce the Indians of the plains to 
maintain peaceful relations with each other, with other 
Indians, and with the United States. 

Art. Il. The Choctaws and Chickasaws hereby cove- 
nant and agree that henceforth neither slavery nor invol- 


‘untary servitude, otherwise than in punishment of crime, 


whereof the parties shall have been duly convicted, in 
accordance with laws applicable to all members of the 
particular nation, shall ever exist in said nations. 

Art. II1. The Choctaws and Chickasaws in considera- 
tion of the sum of $300,000 hereby cede to the United 
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States the territory west of the 98° west longitude, known 
as the leased district, provided that the said sum shall be 
invested and held by the United States at an interest not 
less than five per cent. in trust for the said nations until 
the legislatures of the Choctaw and Chickasaw Nations 
respectively shall have made such laws, rules, and regula- 
tions as may be necessary to VIVe al] persons of African 
descent resident in the said nations at the date of the treaty 
of Fort Smith, and their descendants, heretofore held in 
slavery among said nations, all the rights, privileges, and 
immunities, including the right of suffrage, of citizens of 
said nations, except in the annuities, moneys, and publie 
domain claimed by or belonging to said nations respectively, 
and also to give to such persons, who are residents as atore- 
said, and their descendants, forty acres each of the land 
of said nations on the same terms as the Choctaws and 
Chickasaws, to be selected on the survey of said land, after 
the Choctaws and Chickasaws and Kansas Indians have 
made their selections as herein provided; and immediately 
on the enactment of such laws, rules, and regulations the 
said sum of $300,000 shall be paid to the said Choctaw 
and Chickasaw Nations in the proportion of three-fourths 
to the former and one-fourth to the latter, less such sum 
at the rate of one hundred dollars per capita as shal! be 
sufficient to pay such persons of African descent before 
referred to as within ninety days after the passage of such 
laws, rules, and regulations shall elect to remove and actu- 
ally remove from the said nations respectively. 

And should the said laws, rules, and regulations not be 
made by the legislatures of the said nations respectively, 
within two years from the ratification of this treaty, then 
the said sum of three hundred thousand dollars shall cease 
to be held in trust for the said Choctaw and Chickasaw 
Nations, and be held for the use and benefit of such of said 
persons of African descent as the United States shall re- 
move from the said territory in such manner as the United 
States shall deem proper—the United States agreeing, 
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within ninety days from the expiration of the said two 
years, to remove from said nations all such persons of 
Afr-van descent as may be willing to remove, those re- 
maining or returning after having been removed from said 
nations, to have no benefit of said sum of three hundred 
thousand dollars, or any part thereof, but shall be upon 
the same footing as other citizens of the United States in 
the said nations. 

Art. LV. The said nations further agree that all ne- 
groes, not otherwise disqualified or disabled, shall be com- 
petent witnesses in all civil and criminal suits and pro- 
ceedings in the Choctaw and Chickasaw courts, any law to 
the contrary notwithstanding ; and they fully recognize 
the right of the freedmen to a fair remuneration on rea- 
sonable and equitable contracts for their labor, which the 
law should aid them to enforce. And they agree on the 
part of their respective nations, that all laws -hall be equal 
in their operation upon Choctaws, Chickasaws, and ne- 
groes, and that no distinction affecting the latter shall at 
any time be made; and that they shall be treated with 
kindness and be protected against injury ; and they fur- 
ther agree that while the said freedmen, now in the Choc- 
taw and Chickasaw Nations, remain in the said nations 
respectively, they shall be entitled to as much land as they 
may cultivate for the support of themselves and families, 
in cases where they do not support themselves and fami- 
lies by hiring, not interfering with existing improvements 
without the consent of the occupant ; it being understood 
that in the event of the making of the laws, rules, and 
regulations aforesaid, the forty acres aforesaid shall stand 
in place of the land cultivated as last aforesaid. 

Art. V. A general amnesty of all past offences against 
the laws of the United States committed before the sign- 
ing of this treaty by any member of the Choctaw or 
Chickasaw Nations is hereby declared ; and the United 
States will especially request the States of Missouri, Kan- 
sas, Arkansas, and Texas to grant the like amnesty as to 
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all offences committed by any member of the Choctaw or 


Chickasaw Nations. And the Choctaws and Chickasaws, 
anxious for the restoration of kind and friendly feelings 
among themselves, do hereby declare an amnesty for all 
past offences against their respective governments, and no 
[ndian or Indians shall be proscribed, or any act of for- 
feiture or confiscation passed against those who may have 
remained friendly to the United States, but they shall en- 


joy equal privileges with other members of said tribes, and 


all laws heretofore passed inconsistent herewith are hereby 
declared inoperative. 

Art. Vl. The Choctaws and Chickasaws hereby grant 
aright of way through their lands to any company or com- 
panies which shall be duly authorized by Congress, or by 
the legislatures of said nations respectively, and which 
shall, with the express consent and approbation of the 
Secretary of the Interior, undertake to construct a railroad 
throneh the Choctaw and Chickasaw Nations from the 
north to the south thereof, and from the east to the west 
side thereof, in accordance with the provisions of the 18th 
article of the treaty of June 22d, 1885, which provides 
that for any property taken or destroyed in the construc- 
tion thereof full compensation shall be made to the party 
or parties injured, to be ascertained and determined in 
such manner as the President of the United shall direct. 
But such railroad company or companies, with all its or 


their agents and employees, shall be subject to the laws of 


the United States relating to intercourse with Indian tribes, 
and also to such rules and regulations as may be prescribed 
by the Secretary of the Interior for that purpose; and it 
is also stipulated and agreed that the nation through which 
the road or roads aforesaid shall pass may subscribe to the 
stock of the particular company or companies such amount 
or amounts as they may be able to pay for in alternate 
sections of unoccupied lands for a space of six miles on 
each side of said road or roads, at a price per acre to be 
agreed upon between said Choctaw and Chickasaw Nations 
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and the said company or companies, subject to the approval 
of the President of the United States: Provided, however, 
That said land thus subseribed shall not be sold or demised 
or occupied by any one not a citizen of the Choctaw or 
Chickasaw Nations, according to their laws and recognized 
usages: Provided, That the officers, servants, and em- 
ployees of such companies necessary to the construction 
and management of said road or roads shall not be ex- 
cluded. from such occupancy as their respective functions 
may require, they being subject to the provisions of the 
Indian intercourse law and such rules and regulations as 
may be established by the Secretary of the Interior: And 
provided, also, That the stock thus subseribed by either of 
said nations shall have the force and effect of a first-mort- 
gage bond on all that part of said road, appurtenances, 
and equipments situated and used within said nations re- 
spectively, and shall be a perpetual lien on the same, and 
the said nations shall have the right, from year to year, to 
elect to receive. their equitable proportion of declared divi- 
dends of profits on their said stock, or interest on the par 
value at the rate of six per cent. per annum. 

(2) And it is further declared, in this connection, that 
as fast as sections of twenty miles in length are completed 
with the rails laid ready for use, with all water and other 
stations necessary to the use thereof, as a first-class road, 
the said company or companies shall become entitled to 
patents for the alternate sections aforesaid, and may pro- 
ceed to dispose thereof in the manner herein provided for, 
subject to the approval of the Secretary of the Interior. 

(3) And it is further declared, also, in case of one or 
more of said alternate sections being occupied by any 
member or members of said nations respectively, so that 
the same cannot be transferred to the said company or 
companies, that the said nation or nations, respectively, 
may select any unoccupied section or sections as near as 
circumstances will permit to the said width of six miles 
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on each side of said road or roads, and convey the same as 
an equivalent for the section or sections so occupied as 
aforesaid, 

Art. VII. The Choctaws and Chickasaws agree to 
such legislation as Congress and the President of the 
United ‘States may deem necessary for the better admin- 
istration of justice and the protection of the rights of per- 
son and property within the Indian Territory ;_ provided, 
however, such legislation shall not in any wise interfere 
with or annul their present tribal organization, or their 
respective legislatures or judiciaries, or the rights, laws, 
privileges, or customs of the (*hoetaw and Chickasaw 
nations respectively. 

Art. VIII. The Choctaws and Chickasaws also agree 
that re eounell, consisting ot delegates elected by each 
nation or tribe lawfully resident within the Indian Ter- 
ritory, may be annually convened in said Territory, to be 
organized as follows : 

(1) After the ratification of this treaty, and as soon as 
may bedeemed practicable by the Secretary of the Interior, 
and prior to the first session of said assembly, a census of 
each tribe, lawfully resident in said Territory, shall be 
taken, under the direction of the Superintendent of Indian 
Affairs, by competent persons, to be appointed by him, 
whose compensation shall be fixed by the Secretary of the 
Interior, and paid by the United States. 

(2) ‘The couneil shall consist of one member from each 
tribe or nation whose population shall exceed five hundred, 
and an additional member for each one thousand Indians, 
native or adopted, or each fraction of a thousand greater 
than five hundred, being members of any tribe lawfully 
resident in said ‘Territory ; and shall’ be selected by the 
tribes or nations respectively who may assent to the es- 
tablishment of said general assembly ; and if none should 
be thus formally selected by any nation or tribe, it shall 
be represented in said general assembly by the chief or 
chiefs and headmen of said tribes, to be taken in the order 
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of their ranks as recognized in tribal usage, in the num- 
ber and proportions above indicated. 

(3) After the said census shall have been taken and ¢om- 
pleted, the Superintendent of Indian Affairs shall pu blish 
and dediane to each tribe the nul iber ot Mme mbe Ts Of said 
eounell LO which they shall | be entitled under the provis- 
ions of this article: and the persons so to represent the 
said tribes shall meet at such time and place as he shall 
designate; but thereafter the time and place of the ses- 
s1ons of the eveneral assembly shall | )¢ det ‘S rmined by itself : 
Provided, That nO session in any one ve ar shall exceed 
the term of thirty days, and provi ided that special sessions 
may be called whenever, in the judgment of the Secretary 
of the Interior, the interests of said tribes shall require it. 

(4) The general assembly shall have power to legislat 
upon all subjects and matters pertaining to the intercourse 
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and relations of the Indian tribes and nations resident in 


the said territory: the arrest and ieewanie te of eriminals 
escaping from one tribe to another; the administration of 
justice hetween members of thi evel tribes of the said 
territory, and persons other than Indians and members of 
said tribes or nations: the construction of works of in- 
ternal improvem ent, and 
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the common defence and safety 
said council shall take effeet at the times therein provided, 
unless suspend led by the Secretary of the Interior or the 
President of the United States. No law shall be enacted 
inconsistent with the Constitution of the United States, o1 
the laws of Congress, or existing treaty stipulations with 
the United States; nor shall said council legislate upon 


matters pertaining to the legislative, judicial, or other 


i 
organization, laws, or customs of the several tribes or 
nations except as herein provided for. 

(5) Said council shall be presided over by the Superin- 
tendent of Indian Affairs, or in ease of his absence from 


any cause, the duties of the Superintendent enumerated in 
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this article shall be performed by such person as the Sec- 
retary of the Interior shall indicate. 

(6) The Secretary of the Interior shall appoint a secre- 
tary of said council, whose duty it shall be to keep an ae- 
curate record of all the proceedings of said council, and to 
transmit a true copy thereof, duly certified by the Superin- 
tendent of Indian Affairs, to the Secretary of the Interior 
immediately after the sessions of said council shall termt- 
nate. He shall be paid five hundred dollars, as an annual 
salary, by the United States. 

(7) The members of the said council shall be paid by 
the United States four dollars per diem while in actual 
attendance thereon; and four dollars mileage for every 
twenty miles going and returning therefrom by the most 
direct route, to be certified by thesecretary of said council 
and the presiding officer. | 

(8) The Choetaws and Chickasaws also agree that a 
court or courts may be established in said territory with 
such jurisdiction and organization as Congress may pre- 
scribe: Provided, The same shall not interfere with the 
local judiciary of either of said nations. 

(9) Whenever Congress shall authorize the appointment 
of a Delegate from said Territory it shall be the province 
of said council to elect one from among the nations repre- 
sented in said couneil. 

(10) And it is further agreed that the Superintendent 
of Indian Affairs shall be the executive of the said Terri- 
tory, with the title of “Governor of the Territory of Ok- 
lahoma,” and that there shall be a secretary of the said 
Territory to be appointed by the said Superintendent ; that 
the duty of the said governor, in addition to those already 
imposed on the Superintendent of Indian Affairs, shall be 
such as properly belong to an ‘executive officer charged 
with the execution of the laws, which the said council is 
authorized to enact under the provisions of this treaty ; 
and that for this purpose he shall have authority to appoint 
a marshal of said Territory, and an interpreter; the said 
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marshal to appoint such deputies, to be paid by fees, as 
may be required to aid him in the execution of his proper 
functions; and be the marshal of the principal court of 
said Territory that may be established under the provis- 
ions of this treaty. 

(11) And the said marshal and the said secretary shall 
each be entitled to a salary of $500 per annum, to be paid 
by the United States, and such fees in addition thereto as 
shall be established by said governor, with the approbation 
of the Secretary of the Interior; it being understood that 
the said fee lists may at any time be corrected and altered 
by the Secretary of the Interior, as the experience of the 
system proposed herein to be established shall show to 
to be necessary, and shall in no case exceed the fees paid 
to marshals of the United States for similar services. The 
salary of the interpreter shall be $500, to be paid in like 
manner by the United States. 

(12) And the United States agree that in the appoint- 
ment of marshals and deputies, preference, qualifications 
being equal, shall be given to competent members of the 
said nations, the object being to create a laudable ambition 
to acquire the experience necessary for political offices of 
importance in the respective nations. 

(13) And whereas it is desired by the said Choctaw and 
Chiekasaw Nations that the said ecouneil should consist of 
an upper and lower house, it is herebv agreed that when- 
ever a majority of the tribes or nations represented in said 
council shall desire the same, or the Congres; of the Unsted 
States shall so prescribe, there shall be, in addition to the 
council now provided for, and which shall then constitute 

the lower house, an upper house consisting of one member 
from each tribe entitled to representation. in the council 
now provided for, the relations of the two houses to each 
other being such as prevail in the States of the United 
States.; each house being authorized to choose its presiding 
officer and elerk to perform the duties appropriate to such 
offices ; and it being the duty, in addition, of the clerks of 
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each house to make out and transmit to the Territorial sec- 
retary fair copies of the proceedings of the respective houses 
immediately after their respective sessions, which copies 
shall be dealt with by the said secretary as is now provided 
in the case of copies of the proceedings of the council men- 
tioned in this act, and the said clerks shall each be entitled 
to the same per diem as members of their respective houses, 
and the presiding officers to double that sum. 

Arr. LX. Such sums of money as have, by virtue of 
treaties existing in the year 1861, been invested for the 
purposes of education, shall remain so invested, aud the 
interest thereof, including any arrears which may have ac- 
erued, shall be applied. for the same purposes, in such 
manner as shall be designated by the legislative authori- 
ties of the Choctaw and Chickasaw Nations respectively. 

Art. X. The United States reathrms all obligations 
arising outof treaty stipulations or acts of legislation with 
regard to the Choctaw and Chickasaw Nations, entered 
into prior to the late rebellion, and in force at that time, 
not inconsistent herewith; and further agrees to renew 
the payment of all annuities and other moneys accruing 
under such treaty stipulations and acts of legislation, from 
and after the close of the fiscal year ending on the 30th 
June in the year eighteen hundred and sixty-six. 

Arr. XI. Whereas the land occupied by the Choctaw 
and Chickasaw Nations, and described in the treaty be- 
tween the United States and said nations, of June 22d, 
1855, is now held by the members of said nations in com- 
mon under the provisions of the said treaty ; and whereas it 
is believed that the holding of the said land in severalty will 
promote the general civilization of said nations, and tend 
to advance their permanent welfare, and the best interests 
of their individual members, it is hereby agreed that should 
the Choctaw and Chickasaw people, through their respect- 
ive legislative councils, agree to the survey and dividing 
of their land on the system of the United States, the land 
atoresaid east of the ninety-eighth degree of west longitude 
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shall be, in view of the arrangements hereinafter men- 
tioned, surveyed and laid off in ranges, townships, sections, 
and parts of sections ; and that, for the purpose of facilitat- 
Ing such surveys, and for the settlement and distribution 
of said land, as hereinafter provided, there shall be estab- 
lished at Boggy Depot, in the Choctaw territory, a land 
office ; and that, in making the said surveys, and conduct - 
ing the business of the said office, including the appoint- 
ment of all necessary agents and surveyors, the same sys- 
tem shall be pursued which has heretofore governed in 
respect to the public lands of the United States, it being 
understood that the said surveys shall be made at the cost 
of the United States, and by their agents and suveyors, as 
in the ease of their own publie lands, and that the officers 
and employees shall receive the same compensation as is 
paid to officers and emplovees in the land offices of the 
United States in Kansas. | 

Art. XII. The maps of said surveys shall exhibit as 
far as practicable the outlines of the actual occu pancy of 
members of the said nations, respectively ; and when they 
are completed shall be returned to the said land office at 
Be FIV Depot for Inspection by all parties interested, when 
notice for ninety days shall be given of such return, in 
such manner as the legislative authorities of the said na- 
tions respectively shall prescribe, or in the event of said 
authorities failing to give such notice in a reasonable time, 
in such manner as the register of said land office shall 
prescribe, calling upon all parties interested to examine 
said maps, to the end that errors, if any, in the location 
of such occupancies, may be corrected. 

Art. XIII. The notice required in the above article 
shall be given, not only in the Choctaw and Chickasaw 
Nations, but by publication in newspapers printed in the 
States of Mississippi and Tennessee, Louisiana, ‘Texas, 
Arkansas, and Alabama, to the end that such Choctaws 
and Chickasaws as yet remain outside of the Choctaw and 
Chickasaw Nations may be informed and have opportu- 
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nity to exercise the rights hereby given to resident Choc- 
taws and Chickasaws: Provided, That before any such 
absent Choctaw or Chickasaw sh: ill be permitted to select 
for him or herself, or others, as hereinafter provided, he 
or she shall satisfy the register of the land office of his 
or her intention, or the intention of the party for whom 
the selection is to be made, to become bona fide resident 
in the said nation within five years from the time of 
selection; and should the said absentee fail to remove 
into said nation, and occupy and commence an improve- 
ment on the land selected within the time aforesaid, the 
said selection shall be canceled, and the land shall there- 
after be discharged from all claim on account thereof. 

Art. XIV. At the expiration of the ninety days afore- 
said, the legislative authorities of the said nations respect- 
ively, shall have the right to select one quarter-section of 
land in each of the counties of said nations respectiv ely, 
in trust for the establishment of seats of justice therein, 
and also, as many quarter-sections as the said legislative 
councils may deem proper for the permanent endowment 
of schools, seminaries, and colleges in said nation, pro- 
vided such selection’shall not embrace or interfere with 
any improvement in the actual occupation of any member 
of the particular nation without his consent; and, pro- 
vided, the proceeds of sale of the quarter-sections selected 
for seats of justice shall be appropriated for the erection or 
improvement of public buildings in the county in which it- 
is located. 

ArT. XV. At the expiration of the ninety days’ notice 
aforesaid, the selection which is to change the tenure of 
the land in the Choctaw and Chickasaw Nations from a 
holding in common to a holding in severalty shall take 
place, when every Choctaw and ‘Chickasaw shall have the 
right to one quarter-section of land, whether male or 
female, adult or minor, and if in actual possession or oc- 
eupanecy of land improved or cuitivated by him or her, 
shall have a prior right to the quarter-section in which 


a ap 


4 ® 


73 


his or her improvement lies ; and every infant shall have 
selected for him or her a quarter-section of land in such 
location as the father of such infant, if there be a father 
living, and, if no father living, then the mother, or guar- 
dian, and should their be neither father, mother, nor 
guardian, then as the probate judge of the county, acting 
for the best interest of such infant, shall select. 

Art. XVI. Should an actual occupant of land desire, 
at any time prior to the commencement of the surveys 
aforesaid, to abandon his improvement, and select and im- 
prove other land, so as to obtain the prior right of selec- 
tion thereof, he or she shall be at liberty to do so; in 
which event the improvements so abandoned shall be open 
to selection by other parties: Provided, That nothing 
herein contained shall authorize the multiplication of im- 
provements so as to increase the quantity of land beyond 
what a party would be entitled to at the date of this treaty. 

Art. X VII. No selection to be made under this treaty 
shall be permitted to deprive or interfere with the con- 
tinued occupation by the missionaries established in the 
respective nations, of their several missionary establish- 
ments ; it being the wish of the parties hereto to promote 
and foster an influence so largely conducive to civilization 
and refinement. Should any missionary who has been en- 
gaged in missionary labor for five consecutive years be- 
fore the date of this treaty in the said nations, or either 
ot them, or three consecutive vears prior to the late rebel- 
lion, and who, if absent from the said nations, may desire 
to return, wish to select a quarter-section of land, with a 
view to a permanent home for himself and family, he 
shall have the privilege of doing sO; provided no selee- 
tion shall include any publie buildings, schools, or semi- 
nary ; and a quantity of land not exceeding six bundred 
and forty acres, to be selected according to legal subdivis- 
ions in one body, and to include their improvements, is 
hereby granted to every religious society or denomination 
which has erected, or which, with the consent of the In- 
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dians, may hereafter erect buildings within the Choctaw 
and Chickasaw country for missionary or educational pur- 
poses, but no land thus granted, nor the buildings which 
have been or may be erected thereon, shall ever be sold or 
otherwise disposed of, except with the consent of the leg- 
islatures of said nations respectively, and approval of the 
Secretary of the Interior; and whenever such lands or 
buildings shall be sold or disposed of, the proceeds thereof 
shall be applied under the direction of the Secretary of 
the Interior to the support and maintenance of other sim- 
ilar establishments for the benefit of the Coctaws and 
Chickasaws, and such other persons as may hereafter be- 

come members of their nations, according to their laws, 
customs, and usages 

Art. XVIII. In making a selection for children the 

parent shall have a prior right to select land adjacent to 
his own improvements, or selection, provided such selection 
shall be made within thirty days from the time at which 
selections under this treaty commence. , 

Art. XIX. The manner of selecting as aforesaid shall a 
be by an entry with the register of the land- office, and all 
selections shall be made to conform to the legal subdivis- 
ious of the said lands as shown by the surveys aforesaid 
on the maps aforesaid ; it being understood that nothing 
herein contained is to be construed to confine a party se- 
lecting to one section, but he may take contiguous parts of 
sections by legal subdivisions in different sections not ex- 
ceeding together a quarter-section. 

Art. XX. Prior to any entries being made under the 
foregoing provisions, proof of improvements or actual cul- 
tivation, as well as the number of persons for whom a 
parent or guardian or probate judge of the county pro- 
poses to select, and of their right to sélect, and of his or 
her authority to select for them, shall be made to the reg- 
ister and receiver of the land office, under regulations to 
be prescribed by the Secretary of the Interior. 

ArT. XXI. In every township the sections of land 
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numbered 16 and 36 shall be reserved for the support of 
schools in said township ; provided that if the same has 
been already occupied by a party or parties having the 
right to select it, or it shall be so ste ‘rile as to be unavail- 
able, the legisl: ative authorities of the particular nation 
shall have the right to select such other unoc cupied sec- 
tions as they may think proper. 

Art. XXII. The right of selection hereby given shall 
not authorize the selecuion of any land required by the 
United States as a military post, or Indian agency, not 
exceeding one mile square, which, when abandoned, shall 
revert to the nation in which the land lies. 

ART. AA LI ¥ The register ot the land-ottice shall In- 
scribe in a suitable book or books, in alphabetical order, 
the name of every individual for whom a selection shall 
be made, his or her Age, and a description of the land se- 
lected, 

ArT. XXIV. Whereas it may be difficult to give to 
each occupant of an improvement a quarter-section of 
land, or even a smaller subdivision, which shall inelnde 
such improvement, In — of such improvements 
lying in towns, villages, or hamlets, the legislative author- 
ities of the respective nations shall have power, where, in 
their discretion they think it expedient, to lay off into 
town lots any section or part of a section so occupied, to 
which lots the actual oce upants, being citizens of the re- 
spective nations, shal] have pre-emptive right, and upon 
paying into the treasury of the particular nation the price 
of the land as fixed by the respective legislatures, exclu- 
sive of the value of said improvement, shall receive a 
conveyance thereof. Such occupant shall not be preju- 
diced thereby in his right to his selection elsewhere.. The 
town lots which may be unoceupied shall be disposed of 
for the benefit of the particular nation, as the legislative 
authorities may direct from time to time. When the 
number of oceupants of the same quarter-section shall 
not be such as to authorize the legislative authorities to 
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lay out the same, or any part thereof into town lots, they 
may make such regulations for the disposition thereof as 
they may deem proper, either by subdivision of the same, 
so as to accommodate the actual occupauts, or by giving 
the right of prior choice to the first oce upant in point of 
time, upon paving the others for their improvements, to 
be valued i in such way as the legislative authorities shall 

prescribe or otherwise. All occupants retaining their lots 
under this section, and desiring, in addition, to make a 
selection, must pay for the lots so retained as in the case 
of town lots. And any Choctaw or Chickasaw who may 
desire to select a sectional division other than that on 
which his homestead is, without abandoning the latter, 

shall have the right to purchase the homestead sectional 

division, at stich price as the respective legislatures may 
prescribe. 

Art. XXV. During ninety days from the expiration 
of the ninety-day notice aforesaid, the Choctaws and 
Chickasaws shall have the exclusive right to make selec- 
tions as aforesaid, and at the end of that time the several | 
parties shall be entitled to patents for their respective 
selections, to be issued by the President of the United 
States, and countersigned by the chief executive officer of 
the nation in which the land lies, and recorded in the 
records of the executive office of the particular nation, 
and copies of the said patents under seal shall be ev idence 
in any court of law or equity. | 

Art. XXVI. The right here given to Choetaws and 
Chickasaws, respectively, shall extend to all persons who 
have become citizens by adoption, or intermarriage, of 
either of said nations, or. who may hereafter become such. 

Arr. XXVII. In the event of disputes arising in re- 
gard to the rights of parties to select particular quarter- 
sections or other divisions of said land, or in regard to 
the adjustme nt of boundaries so as to make them conform 
to legal divisions and subdivisions, such disputes shall be 

settled b »y the register of the land office and the chief ex- 
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ecutive officer of the nation in which the land lies, in a 
summary way, after hearing the parties, and if said reg- 
ister and chief officer cannot agree, the two to call ina 
third party who shall constitute a third referee, the decis- 
ion of any two of whom shall be final, without appeal. 

Art. XXVIII. Nothing contained in any law of 
either of the said nations shall prevent parties entitled to 
make selections contiguous to each other; and the Choe- 
taw and Chickasaw Nations hereby agree to repeal all laws 
inconsistent with this provision. 

ArT. XXILX. Selections made under this treaty shall, 
to the extent of one quarter-section, including the home- 
stead or dwelling, be inalienable for the period of twenty- 
one years from the date of such selection, and upon the 
death of the party in possession shall descend according 
to the laws of the nation where the land les, and in the 
event of his or her death without heirs, the said quarter- 
section shall escheat to and become the property of the 
nation. : 

ArT. XXX. The Choctaw and Chickasaw Nations will 
receive into their sespective districts east of the ninety- 
eighth degree of west longitude, in the proportion of one- 
fourth in the Chickasaw, and three-fourths in the Choetaw 
Nation, civilized Indians from the tribes known by the. 
general name of the Kansas Indians, being Indians to the 
north of the Indian Territory, not exceeding 10,000 in 
number, who shall have in the Choctaw and Chickasaw 
Nations respectively the same rights as the Choctaws and 
Chickasaws of whom they shall be the fellow-citizens, gov- 
erned by the same laws, and enjoying the same privileges, 
with the exception of the right to participate in the Choc- 
taw and Chickasaw annuities, and other moneys, and in 
the public domain, should the same or the proceeds thereof 
be divided per capita among said Choctaws and Chicka- 
saws, and among others the right to select land as herein 
provided for Choetaws. and Chickasaws, after the expira- 
tion of the ninety days during which the selections of land 
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are to be made as aforesaid by said Choctaws and Chicka- 
saws, and the Choctaw and Chickasaw Nations pledge 
themselves to treat the said Kansas Indians in all respects 
with kindness and forbearance, aiding them in good faith 
to establish themselves in their new homes, and to respect 
all their customs and usages not inconsistent with the con- 
stitution and laws of the Choctaw and Chickasaw Nations 
respectively. In making selections after the advent of the 
Kansas Indians and their actual occupancy of land in said 
nation, such occupancy shall have the same effect in their 
behalf as the occupancies of the Choctaws and Chicka- 
saws; and after the said Choctaws and Chickasaws have 
made their selections as aforesaid, the said persons of Af- 
rican descent, mentioned in the third article of the treaty, 
shall make their sele tion as therein provided, in the event 
of the making of the laws, rules, and regulations afore- 
said, after the expiration of ninety days, from the date at 
which the Kansas Indians are to make thei ir selections as 
therein provided, and the actual occupancy of such per- 
sons of African descent shall have the same effect in their 
behalf as the occupancies of Choctaws and Chickasaws. 

ArT. XX XI. And whereas some time must elapse be- 
fore the surveys, maps, and selections herein provided for 
ean be completed so as to permit the said Kansas Indians 
to make their selections in their order, during which time 
the United States may desire to remove the said Indians 
from their present abiding places, it is hereby agreed that 
the said Indians may at once come into. the Choctaw and 
Chickasaw Nations, settling themselves temporarily as 
citizens of the said nations, respectively, upon such land 
as suits them and is not already occupied. 

ART. XXXII. At the expiration of two years, or 


sooner, if the President of the United States shall so direct, | 


from the completion of the surveys and maps ¢ aforesaid, 
the officers of the land offices aforesaid shall deliver to 
the executive departments of the Choctaw and Chickasaw 
Nations respectively all such documents as may be neces- 
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sary to elucidate the land titles as settled according to 
this treaty, and forward copies thereof, with the field-notes, 
records, and other papers pertaining to said _ tit! 

Commissioner of the General Land Othee;: and thereat- 
rants of land and patents therefor shall be issued i 
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to |e dal divisions as atores viel. 

ArT. NXXYV. Should the selections aforesaid not b 
made before the transter ot the land reeords to the execr- 
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Art. XXXVI. Should any land that has been selected 
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otherwise for their benefit, and may pass all laws necessary 
to give effect to this provision. 

Art. XX XVII. In consideration of the right of selec- 
tion hereinbefore accorded to certain Indians other than 
the Choetaws and Chickasaws, the United States agree to 
pay to the Choctaw and Chicasaw Nations out of the funds 
of Indians removing into said nations respectively, under 
the provisions of this treaty, such sum as may be fixed 
by the legislatures of said nations, not exceeding one dol- 
lar per acre, to be divided between the said nations in the 
proportion of one-fourth to the Chickasaw Nation, and 
three-fourths to the Choctaw Nation, with the understand- 
standing that, at the expiration of twelve months, the 
actual number of said immigrating Indians shall be ascer- 
tained, and the amount paid that may be actually due at 
the rate aforesaid ; and should still further immigrations 
take place from among said Kansas Indians, still further 
payments shall be made accordingly from time to time. 

Art. XXXVIII. Every white person who, having 
married a Choctaw or Chickasaw, resides in the said Choc- 
taw or Chickasaw Nation, or who has been adopted by the 
legislative authorities, is to be deemed a member of said 
nation, and shall be subject to the laws of the Choctaw 
and Chickasaw Nations aceording to his domicile, and to 
prosecution and trial before their tribunals, and to pun- 
ishment according to their laws, in all respects as though 
he was a native Choctaw or Chickasaw. 

Art. XX XIX. No person shall be licensed to trade 
with the Choctaws or Chickasaws except by the agent, 
with the advice and consent of the legislative authorities | 
of the nation he may propose to trade in; but no license 
shall be required to authorize any member of tle Choctaw 
or Chickasaw Nations to trade in the Choctaw or Chicka- 
saw country, who is authorized by the proper authority of 
the nation, nor to authorize Choctaws or Chickasaws to 
sel] flour, meal, meat, fruit, and other provisions, stock, 
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wagons, agricultural implements, or tools brought from 
the United States into the said country. 

ArT. XL. All restrictions contained in any treaty here- 
tofore made, or in any regulation of the United States 
upon the sale or other disposition of personal chattel 
property by Choctaws or Chickasaws, are hereby removed. 

Arr. XLI. All persons who are members of the Choc- 
taw or Chickasaw Nations, and are not otherwise disquali- 
fied or disabled, shall hereafter be competent witnesses in 
all civil and criminal suits and proceedings in any courts 
of the United States, any law to the contrary notwith- 
standing. 

ArT. XLII. The Choctaw and Chickasaw Nations 
shall deliver up persons accused of crime against the 
United States, or any of them, who may be found within 
their limits, on the requisition of the governor of any 
State, or of the United States. 

Arr. XLIII. The United States promise and agree 
that no white person, except officers, agents, and employees 
of the Government, and of any internal improvement 
company, or persons travelling through or temporarily 
sojourning in the said nations, or either of them, shall be 
permitted to go into said Territory, unless formally incor- 
porated and naturalized by the joint action of the author- 
ities of both nations into one of the said nations of Choc- 
taws and Chickasaws, according to their laws, customs, 
or usages; but this article is not to be construed to affect 
parties heretofore adopted, or to prevent the employment 
temporarily of white persons who are teachers, mechanics, 
or skilled in agriculture, or to prevent the legislative au- 
thorities of the respective nations from authorizing such 
works of internal improvement as they may deem essen- 
tial to the welfare and prosperity of the community, or 
to be taken to interfere with or invalidate any action 
which has heretofore been had in this connection by either 
of the said nations, 
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Arr. XLIV. Post-offices shall be established and 
maintained by the United States at convenient places in 
the Choctaw and Chickasaw Nations, to and from which 
the mails shall be carried at reasonable intervals at the 


rates of postage prevailing in the United States. 


Arr. XLY. All the rights, privileges, and immunities 
heretofore possessed by the said nations or individuals 
thereof, or to which they were entitled under the treaties 
and legislation heretofore made and had in connection 
with them, shall be, and are hereby declared to be in full 
force, so far as they are consistent with the provisions of 
this treaty. : 

Arr. XLVI. Of the moneys stipulated to be paid to 
the Choetaws and Chickasaws under this treaty for the: 
cession of the leased district, and the admission of the 
Kansas Indians among them, the sum of $150,000 shall 
be advanced and paid to the Choctaws, and $50,000 to the 
Chickasaws, through their respective treasurers, as soon 
as practicable after the ratification of this treaty, to be re- 
paid out of said moneys or any other moneys of said 
nations in the hands of the United States; the residue 
not affected by any provision of this treaty to remain in 
the Treasury of the United States at an annual interest of 
not less than five per cent., no part of which shall be paid 
out as annuity, but shall be annually paid to the treasurer 
of said nations respectively, to be regularly and judiciously 
applied, under the direction of their respective legislative 
councils, to the support of their government, the purposes 
of education, and such other objects as may be best caleu- 
lated to promote and advance the welfare and happiness 
of said nations and their people respectively. 

Art. XLVII. As soon as practicable after the lands 
shall have been surveyed and assigned to the Choctaws 
and Chickasaws in severalty as herein provided, upon ap- 
plicdtion of their respective legislative councils, and with 
the assent of the President of the United States, all the 
annuities and funds invested and held in trust by the 
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United States for the benefit of said nations respectively, 
shall be capitalized or converted into money, as the case 
may be, and the aggregate amounts thereof belonging to 
ach nation shall be equally divided and paid. per capita 
to the individuals thereof respectively, to aid and assist 
them in improving their homesteads and increasing or 
acquiring flocks and herds, and thus encourage them to 
make proper efforts to maintain successfully the new rela- 
tions which the holding of their lands in severalty will 
involve: Provided, nevertheless, That there shall be re- 
tained by the United States such sum as the President 
shall deem sufficient of the said moneys, to be invested, 
that the interest thereon may be sufficient to defray the 
expenses of the governments of said nations, respectively, 
together with a judicious system of education, until these 
objects can be provided for by a proper system of taxa- 
tion, and whenever this shall be done to the satisfaction 
of the President of the United States the moneys so re- 
tained shall be divided in the manner and forthe purpose 
above mentioned. : 

Art. NLVIIIL. Immediately after the ratification of 
this treaty there shall be paid out of the funds of the Choe- 
taws and Chickasaws in the hands of the United States, 
twenty-five thousand dollars to the Choctaw and twenty- 
five thousand dollars to the Chickasaw commissioners, to 
enable them to discharge obligations incurred by them for 
various incidental and other expenses to which they have 
been subjected, and for which they are now indebted. 

Art. XLIX. And it is further agreed that a commis- 
sion, to consist of a person or persons to be appointed by 
the President of the United States, shall be appointed im- 
mediately on the ratification of this treaty, and shall take 
into consideration and determine the claim of such Choc- 
taws and Chickasaws as allege they have been driven dur- 
ing the late rebellion from their homes in the Choctaw 
Nation on account of their adhesion to the United States, 
for damages, with power to make such award as may be 
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Consistent with equity and good conscience, taking into 
view all circumstances, whose report, when ratified by the 
Secretary of the Interior, shall be final, and authorize the 
payment of the amount from any moneys of said nations 
in the hands of the United States as the said commission 
may award, 

Art. L. Whereas Joseph G. Heald and Reuben Wright, of 
Massachusetts, were licensed traders in the Choctaw country 
at the commencement of the rebellion, and claim to have 


sustained large losses on account of said rebellion, by the use 


of their property by said nation, and that large sums of 
money are due them for goods and property taken or sold 
to the members of said nation, and money advanced to said 
nation ; and whereas other loyal citizens of the United 
States may have just claims of the same character: It is 
hereby agreed and stipulated, that the President of the 
United States shall, within three months from the ratifi- 

cation of this treaty, appoint a commission to consist of 
one or more discreet persons to investigate said claims and 
fully examine the same ; and such sum or sums of money 
as shall by the report of said commission, approved by 
the Secretary of the Interior, be found due to such per- 
sons, not exceeding ninety thousand dollars, shall be paid 
by the U nited States to the persons entitled thereto, out 
of any money belonging to said nation in the possession 
of the United States: Provided, That no claim for goods 
or property of any kind shall be allowed or paid, in 
whole or in part, which shall have been used by said 
nation or any member thereof, in aid cf the rebellion, 
with the consent of said claimants: Provided, also, That 
if the aggregate of said claims thus allowed and approved 
shall exceed : said sum of ninety thousand dollars, then that 
sum shall be applied pro rata in payment of the claims 
so Penge | 

. LI. Itis further agreed, that all treaties and parts 

Pr tion inconsistent herewith be, and the same are hereby 
declared null and void. 


Sd 


. In testimony whereof the said Dennis N. Wooley, Elijah 
' Sells, and E. S. Parker, Commissioners on behalf of the 
J United States, and the said Commissioners on behalf of 
; the Choctaw and Chickasaw Nations, have hereunto set 
their hands and seals the day and year first above written. 
p D. N. COOLEY, [ SEAL. ] 


Com. Ind. lffairs, 
ELIJAH SELLS, [SEAL. ] 
Supt Ind, Affairs, 
EK. S. PARKER, [SEAL. | 
Sp’l Com’r, 
Commissioners for l nated States, 
ALFRED WADE, ‘SEAL, | 
ALLEN WRIGHT, Fea 
JAMES RILEY, ISA 
JOHN PAGE, (SEAL. 
( hoctaw {Jomm ission rs, 
CAMPBELL LE FLORE, 
Secretary. 
WINCHESTER COLBERT, [sk AL. 
(rovernor ‘h vekaseiw Na ition. 
EDMUND PICKENS, SEAL, | 
HOLMES COLBERT, L. | 
COLBERT CARTER, SEAL. | 
] 
- 


ROBERT H. LOVE, bap 
( h rekasaw ( PPE 0 E22 PS, 
Kb. S. MITCHELL, 


SCC) tary. 


Signed, sealed, and delivered in the presence of— 

JOHN H. B. LATROBE. 
P. P. PITCHLYNNE, 

rincipal Chief ( hoctaw Nation. 
DovGLas H. Cooper. 
J. HARLAN, | 

Indian Ag't for Che rokee s. 

Cuas. EK. Mix, 

( Thief Cl rk Indian Bureau, 
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And whereas the said treaty having been submitted to 
the Senate of the United States for its constitutional ac- 
tion thereon, the Senate did, on the twenty-eighth day of 
June, one thousand eight hundred and sixty-six, advise 
and consent to the atific: ition of the same, by a resolution, 
with amendments, in the words and firures following, to | 
wit: 

In EXECUTIVE SESSION, 
SENATE OF THE UNITED STATES, 
June 28, 1866. 

Resolved, (two-thirds of the Senators present concur- 
ring), That the Senate advise and consent to the ratifica- 
tion of the articles of agreement and convention between 
the United States and the Choctaw and Chickasaw Nations 
of Indians, made and concluded at the city of Washing- 
ton the said nty-eighth day of April, in the year eighteen 
hundred and sixty-six, by Dennis N. C ovley, k ‘lijah Sells, 
and E. S. Parker, Spee ‘ial Commissioners on the part of 
the United States, and Alfred Wade, Allen Wright, James 
Riley, and John Page, Commissioners on the part of the 
Choctaws, and Winchester Colbert, Edmund Pickens, 
Holmes Colbert, Colbert Carter, and Robert H. Love, 
Commissioners on the part of the Chickasaws, with the 
following 


AMENDMENTS. 


At the end of article 5 add the following : 

The people of the Choctaw and Chickasaw Nations stipu- 
late and agree to deliver up to any duly authorized agent of 
the United States all public property in their possession which 
belong| s | to thelate so-called “ Confederate States of America,” 
or the United States, without any reservation what ]soever, 
particularly ordnance, ordnance stores, and arms of all 
kinds. 

2d. Article 9, lines 4 and 5, strike out the words “in- 
cluding any arrears which may have accrued.” 
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3d. Article 39, lines 1, 2, and 3, strike out the follow- 
ing: ‘ Be licensed to trade with the Choctaws or Chicka- 
saws, except by the agent, with the advice and consent,” 
and insert in lieu thereof: No person shall expose goods or 
other articles for sale as a trader without cf permit. 

4th. Strike out article 42, and insert in lieu thereof the 
following as a substitute: Zhe Choctaw and Chickasaw 
Nations shall deliver up all persons accused of crime agaimst 
the United States, who may be found within their respective 
limits on the requisition of the governor of any State, for a 
erin committed against the laws of said State, and wpon 
the requisition of the judge of the district court of the United 
States for the district within which the erime was committed. 

5th. Article 46, line 13, strike out the words “ not less 
than.” 

6th. Artiele 49, line 3, after the words “ United States” 
insert: not exceeding three. 

7th. Article [50], line 11 to and including line 15, 
strike out the following words: “ That the President of 
the United States shall, within three months from the rat- 
ification of this treaty, appoint a commission to consist of 
one or more discreet persons,” and insert in lieu thereof: 
That the commission provided for in the preceding article 
shall, | 

Attest : J. W. FORNEY, 


Secretary. 


And whereas the foregoing amendments having been 
fully explained and interpreted to the respective Com- 
missioners of the Choctaw and Chickasaw Nations of 
Indians hereinbefore named, they did, on the second day 
of July, one thousand eight hundred and sixty-six, give 
their free and voluntary assent to said amendments, in 
the words and figures following, to wit: | 

Whereas the Senate of the United States did, on the 
28th day of June, A. D. 1866, advise and consent to the rati- 
fication of the articles of agreement and convention be- 
tween the United States and the Choctaw and Chickasaw 
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Nations of Indians, made and concluded at the city of 
Washington, the twenty-eighth day of April, in the year 
eighteen hundred and sixty-six, by Dennis N. Cooley, 
Elijah Sells, and E. 8S. Parker, special Commissioners on 
the part of the United States, and ‘Alfred Wade, Allen 
Wright, James Riley, and John Page, commissioners on 
the part of the Choctaws, and Winchester Colbert, Ed- 
mund Piekens, Holmes Colbert, Colbert Carter, and 
Robert H. Love, commissioners on the part of the Chick- 
asaws, with the following amendments, to wit: 

Ist. At the end of Article 5 add the following : 

The people of the Choctaw and the Chickasaw Nations 
stipulate and AGree to deliver Up to any duly authorized 
agent of the United States all public property wn their pos- 
S€8810N which belong to the late so-called * ( onfederate States 
of America” or the United States, without cuny reservation 
whatsoever, particularly ordnance . ordnance stores, and CLP US 
of all kinds. 

2d. Article 9, lines 4 and 5, strike out the words “ in- 
cluding any arrears which may have accrued.” 

3d. Article 39, lines 1, 2, and 3, strike out the follow- 
ing: ‘ Be licensed to trade with the Choctaws or Chicka- 
saws except by the agent, with the advice and consent,” 
and insert in lieu thereof : No person shall EL POSe goods 
or other articles for sale as « trader without a permit. 

4th. Strike out article 42, and insert in lieu thereof 
the following as a substitute : 

The Choctaw and Chickasaw Nations shall deliver up 
persons accused of crime against the United States, who muy 
be found within their respective limits, on the requisition of 
the governor of any State for a crime committed against the 
laws of said State, and upon the requisition of the judge of 
the district court of the United States for the district within 
which the crime was committed. | 

5th. Article 46, line 13, strike out the words ‘not less 
than.” | 3 
6th. Article 49, line 3, after the words “ United States,” 
insert not exceeding three. 


; 


SY 


7th. Article (50), lines 1] to and including line 15, 
strike out the following words: ‘‘ That the President of 
the United States shall, within three months from the 
ratification of this treaty, appoint a commission, to consist 
of one or more discreet persons,” and insert in lieu thereof, 
That the commassion provided for in the preceding article 
shall. 

Now, therefore, we, the commissioners on the part of 
the said Choctaws and Chickasaws, do hereby assent and 
agree to the said amendments above written, the same 
having been interpreted to us, and being fully understood 
by us. 

Witness our hands and seals this 2d day of July, A. D. 
1866, at Washington, D. C. 

ALFRED WADE. 
ALLEN WRIGHT, 
JAMES RILEY, 
JOHN PAGE, 
Choctaw ¢ ommissioners. 


WINCHESTER COLBERT, [sBAt.] 
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EDMUND + PICKENS, |SEAL. | 
mark. ; : 
HOLMES COLBERT, (SEAL. | 
COLBERT CARTER, [SEAL | 
ROBERT H. LOVE, ISEAL. | 
Chickasaw Commissioners. 


[n presence of — 
JOHN **, B. LATROBE. 
CHARLES E. Mrx. 
P. P. PITCHLYNNE, 
Principal Chief Choctaw Nation. 
DouGLAs H. Cooper. 
ALFRED H. JACKSON. 
W. R. [Rwiy. 
LEWIS S. HAYDEN. 
Ki. S. MITCHELL, 
Secretary Chickasaw Commission. 
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Now, therefore, be it known that I, Andrew Johnson, 
President of the United States of America, do, in pursu- 
ance of the advice and consent of the Senate, as expressed 
in its resolution of the twenty-eighth day of June, one 
thousand eight hundred and sixty-six, accept, ratify, and 
confirm the said treaty, with the amendments as aforesaid. 

In testimony w hereof L have signed my name, and have 

aused the seal of the United States to be hereto affixed. 

Done at the city of Washington, this tenth day of July, 
in the year of our Lord one thousand eight hundred and 
sixty-six, and of the Independence of the United States 
of America, the ninety-first. 

[SEAL. | ANDREW JOHNSON, 

By the President : 

Win~uiAM H. SEWARD, 
Secretary of State. 


(14 Stats. at Large, 769-784.) 


ACT OF MARCH 3, 1871. 
Indian appropriation act 


And the Secretary of the Treasury is hereby authorized 
to issue to the Choctaw tribe of Indians bonds of the 
United States to the amount of $250,000, as directed by 
the act ot March 2d, 1861, entitled “An act making ap- 
propriations for the current and contingent expenses of 
the Indian Department, and for fulfilling treaty stipula- 
tions with various Indian tribes.” (16 ‘Btats. at Large, 


570.) 
ACT OF FEBRUARY 14, 1873. 
Indian appropriation act. 
Sec. 3. That all authority now existing by the acts of 


March 2d, 1861, and March 3d, 1871, or otherwise, to 


1 


issne or deliver any bonds of the United States to the 
Choctaw tribe of Indians, is hereby suspended until the 
further action of Congress in the matter and providing 
for such issue and delivery. (17 Stats. at Large, 462.) 


ACT OF JUNE 23, 1874. 
Civil appropriation act, 


That the Secretary of the Treasury is hereby directed to 
inquire into the amounts of liabilities due from the Choc- 
taw tribe of Indians to individuals, as referred to in arti- 
cles 12 and 13 of the treaty of June 22, 1855, between the 
United States and the Choctaw and Chickasaw tribes of 
Indians, and to report the same to the next session of Con- 
eress, with a view of ascertaining what amounts, if any, 
should be deducted from the sum due from the United 
States to said Choctaw tribe, for the purpose of enabling 
the said tribe to pay its liabilities, and thereby to enable 
Congress to provide a fund to be held for educational and 
other purposes for said tribe, as provided for in article 13 
of the treaty aforesaid. (18 Stats. at Large, 230.) 


ACT OF MARCH 3, 1875. 


in act to establish the bowndary-line between the State of Arkansas and 
the Indian country. 


Be it enacted by the Senate and House of Re presentatives 
of the United States of America. in Congress CESSE mobled, 
That the boundary-line between the State of Arkansas 
and the Indian country, as originally surveyed and 
marked, and upon which the lines of the surveys of the 
public lands in the State of Arkansas were closed, be, and 
the same is hereby, declared to be the permanent boundary- 
line between the said State of Arkansas and the Indian 
country. 
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Sec. 2. That the Seeretary of the Interior shall, as soon 
as practicable, cause the boundary-line, as fixed in the 
foregoing section, to be retraced and marked in a distinct 
and permanent manner; and if the original line, when 
retraced, shall be found to differ in any respect from what 
the boundary-line would be if run in accordance with the 
provisions of the treaties establishing the eastern boundary- 
line of the Choctaw and Cherokee Nations, then the sur- 
veyors shall note such variations and compute the area of 
the land which in that case would be taken from the State 

' | of Arkansas or the Indian country, as the case may be ; 
| and the Secretary of the Interior shall also cause any 
monuments set up in any former survey indicating any 
line at variance with the survey provided for in this act 
to be obliterated. (18 Stats. at Large, p. 476.) 
Approved March 3, 1875. 


ACT OF MARCH 3, 1881. 
An act for the ascertainment of the amount due the Choctaw Nation. 


Whereas, the Choctaw Nation, for itself and in behalf 
of individual members thereof, makes claim against the 
United States on account of various treaty provisions 
which, it is alleged, have not been complied with: There- 
fore, 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That the Court of Claims is hereby authorized to take 
jurisdiction of and try all questions of difference arising 
out of treaty stipulations with the Choctaw Nation, and 
to render judgment thereon; power is hereby granted the 
said court to review the entire question of differences de 
novo, and it shall not be estopped by any action had or 
award made by the Senate of the United States, in pur- 
suance of the treaty of eighteen hundred and fifty-five ; 


93 
and the Attorney-General Is hereby directed to appear in 
behalf of the Government; and if said court shall decide 
against the United States, the Attorney-General shall, 
within thirty days from the rendition of judgment, appeal 
the cause to the Supreme Court of the United States ; 
and from any judgment that may be rendered, the said 
Choctaw Nation may also appeal to said Supreme Court ; 
Provided, The appeal of said Choctaw Nation shall be 
taken within sixty days after the rendition of said judg- 
ment, and the said court shall give such cause precedence. 
Src. 2. Said action shall be commenced by a petition 
stating the facts on which said nation claims to recover, 
and the amount of its claim ; and said petition may be 
verified by either of the authorized Delegates of said nation 
as to the existence of such facts, and no other statements 
need be contained in said petition or verification. Ap- 
proved March 3, 1881. (Stats. at Large, p. 504.) 
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Supreme Court of the Urited States, 


OcToBER ‘erm, 1886. 


Ree oe oe 


THE Cuoctraw NATION, APPELLANT, 
v. No. 848. 
Tue UnitTEeD STATES. 
THe Unirep STATES, APPELLANT, 
v. No. 850. 
Tre UNITED STATES. 


Nar eer a es mts Bee 


APPEALS FROM THE COURT OF CLAIMS. 


Brief of points on behalf of the United 
States. 
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Supreme Court of the United States. 


OcTOBER ‘l‘eRM, 1886. 


‘THE Cuocraw NATION, APPELLANT, } 
Vv. No. 

THE UNITED StaTEs. ‘ 

THe UNrrep STATES, APPELLANT, ) 
v. ( No. 


Tue UNITED STATES. 
APPEALS FROM THE COURT OF CLAIMS. 


Brief of points on behalf of the United 
States. 


The claims of the Choctaw Nation are stated in 
its elaborate and comprehensive petition in the alter- 
native. 

First. That the nation is entitled to recover 


the sum of about 59,000,000, being the amount, 
6955——1 | 
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with interest, of an award of the United States 
Senate under a submission to arbitration pro- 


vided for by the treaty of 1855. 


Second. That, if said award is considered in- 
valid or annulled, the nation is entitled to a 
large sum, amounting, with interest, to about 
$27,000,000, for failure upon the part of the 
United States to comply with the terms and 


performs the obligations of the treaty ot 1830. 


In noticing the claims thus presented the de- 


fendant respectfully submits the following prop- 


ositions: 
I. 
The action of the Senate was nota valid 
award. 


1. It did not agree with the submission. By 
Article XI of the treaty of 1855, two questions 


were submitted for adjudication to the Senate: 


First. Whether the Choctaws are entitled to or 


Shall be allowed the proceeds of the sale of the 
lands ceded by them to the United States by the 
‘treaty of September the 27th, 1830, deducting 
therefrom tle costs of their survey and sale, and 


3) 


all just and proper expenditures and payments un- 
der the provisions of said treaty; and if so, what 
price per acre shall: be allowed to the Choctaws for 
the lands remaining unsold, in order that a final 


settlement with them may be promptly effected; or 


Second. Whether the Choctaws shall be allowed 
@ gross sum in further and full satisfaction of all 
: their claims, national and individual, against the 


('nited States; and if so, how much. 


The Senate, on the 9th day of March, 1869, 
after stating these questions, 


Resolved, That the Choctaws be allowed the pro- 
ceeds of the sale of such lands as have been sold 
by the United States on tthe Ist day of January 
last, deducting therefrom the costs of their survey 
and sale, and all proper expenditures and pay- 

* ments under said treaty, excluding the reservations 
allowed and secured, and estimating the serip is- 
sued in lieu of reservations at the rate of one dollar 
and twenty-five cents per acre; and further, that 
they be also allowed twelve and a half cents per 
acre for the residue of said lands. 

Resolved, That the Secretary of the Interior cause 
an account to be stated with the Choctaws showing 
what amount is due them according to the above- 


described principles of settlement, and report the 


same to Congress. (K., p. 90.) 
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These resolutions of the Senate are claimed 
to be an award and judgment agreeably to the 
questions submitted. It is argued by the claim- 
ant that the first question is double; that, in an- 
swer to it, might be found, either that the na- 
tion was entitled of right to net proceeds, or could 
be “allowed,” that is, arbitrarily given the net 

proceeds. 


The detendant insists that the terms “ entitled 


} 


to” and ‘ shall be allowed” are not independent 
propositions ; that they must be construed to- 
gether in answering the first submitted question 
and be resolved by the test of right to the net 
proceeds on the part of the Choctaws. ‘The lan- 
guage of the preamble to the treaty and of Ar- 
ticle XI indicates this. The preamble recites : 
Whereas the Choctaws contend that by a just 
and fair construction of the treaty of September 
47, 1830, they are of right entitled to the net  pro- 
ceeds, &c. ; : | 
Article XI enacts : 
The Government of the United States, not being 
prepared to assent to the claim set up under the 
ireaty of September 27, 1830, and so earnestly con- 


tended for as a rule of settlement, &e. 
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In all the negotiations antecedent to the treaty 
of 1855, the Choctaws insisted on and the United 
States emphatically denied, this claim. (TF ind- 
ing XAIV, kh, p. 75.) The Senate, by the 
adopted report of the committee, expressly de- 


cided that the Nation was not entitled of right 


to these proceeds bv the terms of the treatv of. 


Daneine Rabbit Creek. If not so entitled it 
would be a forced severance of these terms to 
hold that the Senate, from whim or caprice or 
sentiment, could allow the proceeds. ‘The In- 


dians proposed that their right to the ‘‘net pro- 


ceeds,” together with the whole subject-matter of 


their unsettled claims, whether national or indi- 
vidual, against the United States, arising under 
the various provisions of the treaty ot Septem- 
ber 27, 1830, should be referred to the Senate 
of the United States for final adjudication and 
adjustment. (Preamble of ‘Treaty of 1585.) The 
treaty stipulated that the question be submitted 
tor adjudication. (Art. XI.) If, then, the award 
was made, under the first question, as an equit- 


able as distinguished from a legal allowance, it is 


at variance with the submission. 


a nin 


sehen Aree 


6 


2. If the Senate determined that the Choctaws 
were not of right entitled to the net proceeds, 
but that they should be allowed a sum 7? gross 
in further and full satisfaction of all their claims, 
the award is not within the submission, is not 
final, and is uncertain. It cannot reasonably 
be contended the Senate was to act upon some 
dim and undefined line. Some rule of conduct 
was to govern its deliberations. It was sitting 
ina judicial capacity. The rights and claims 
of the Choctaws were to receive consideration; 
and while that consideration was to be liberal, it 
was also to be just and fair. And having entered 
upon the examination of these rights and claims, 
a gross sum was to be awarded and that sum fixed 
and stated. There is much confusion in the 
terms of the award. ‘The defendant contends that 
by its action in deciding that the net proceeds 
could not be awarded as of right, their consider- 
ation was put out of the inquiry and the min- 
gling of the two separate subjects of investigation 
was beyond the terms of the submission. The 


Indians claimed compensation for losses sus- 


tained by violation of the stipulation of the treaty 


“- 


7 


of 1830. ‘They had received large sums of 
money from the United States (Findings XXIV, 
XAV, XAVI, 26, R., 75-79). <Allthese matters 


were to be adjudicated and adjusted. And, after 


just, fair, and liberal consideration, a sum fixed 


and detinite was to be allowed. ‘Lhe award. how- 


ever, while manifestly intended for this gross sum, 


] 


goes back for its expression to the language of 


the question ot net proceeds. It does not state 


an amount. It does notstate what: were proper 


expenditures and payments under the treaty. It 
does net even comply with the submission under 
the latitudinarian construction, hinted at if not 
claimed, of the terms ‘‘shall be allowed”; for it 
only olves the ~" HOt proceeds” ot the lands sold 
prior to January L. LSoo. 

It is urged that the award can be sustained 
because it lays down a principle by which the 


> > r 1} 4 7 
amount can be arrived at. Isthisso? ‘lhe Sen- 


ate directed the Secretary of the Interior to cause 


an account to be stated with the Choctaws, show- 
ing what amount is due them according to the 


above-prescribed rules of settlement—the award. 
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This was not a reference for mere computation. 
What means were furnished by which the sum 
could be ascertained? By what rule were the 
proper expenditures and payments to be arrived 
at? These were all essential. The attempt was 
made to confer upon the Secretary the power to 
adjudicate upon questions, which were in dispute, 
of just and proper expenditures and payments, 
and to adjust the account. This was a delega- 
tion of authority, if the functions of the Senate 
ceased by this act, and the duties of an arbitra- 
tor cannot be delegated. If the Senate’s func- 
tions were not exhausted, the award was incom- 
plete and not final. ‘The Secretary was to report 
to Congress. For what purpose? It is left 
wholly uncertain whether for reference to the 
Senate to fix the amount or for determination by 
Congress. No further action was taken by the 


Senate. 

An award is uncertain and not final if any dis- 
pute can arise concerning it. 

By reference to the report of the Secretary it 


will be seen that, after having stated the account, 
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as set forth in the petition, he suggested that the 


Loo" 
Choctaws might properly be charged, in addition 
to the amounts deducted by him, with the sum 
of $530,000 and the further sum of S5600.000 
(Claimant’s Brief, p. 67). So that if he was 
rightfully authorized by the rule of settlement 

fix the amount due, he failed to do it; and 
the award is not final. On the 19th of June, 
1860, the Senate Committee on Indian Affairs, 
having had under consideration the-~ account 
stated by the Secretary of the Interior, submit- 
ted a report declaring that the sum of $648,595.75 
should be deducted from the amount found due 
by the Secretary (Claimant’s Argument, p. 68). 
dj he se hate took no ac tio} n upon this reps rT Nor 
has it ever taken any action to complete tai? make 
certain this award. Nor has the amount due 
ever been ascertained. Congress wrangled over 
it for a quarter of a century. ‘True, it has been 
called in numerous reports of committees an 
award; but these reports never received legisla- 


tive recognition. 


It is claimed this recognition was given by the 


act of March 2. 1861. On the contrary it was 
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carefully avoided. Congress thereby appropri- 
ated 5500,000, on account of their (the Indian’s) 
claim under the eleventh and twelfth -articles of 
the treaty with said nation cr tribe, made the 
22d of June, 1855; and added a proviso, “ that 


in the future adjustment of the claim of the Choe- 


taws, under the treaty aforesaid, the said sum 


shall be charged against said Indians.” ‘There 


is no allusion to an award. 


Further, the Choctaws themselves disputed 
and still dispute the accuracy of the statement 
of the account made by the Secretary in 1850 in 
several particulars ‘They say it is inaccurate 
because it contains overcharges for survey and 
sale, improperly charges for payments to orphans, 
and improperly charges for correeting errors of 
Government agents. ‘These are disputed matters 
of expenditure and payment, and can only be 


settled by judicial authority after litigation. 


Thus much has been said because the main 
pretension of the claimant is that this action of 


the Senate was an adjudication. and decision 


which could not be set aside by Congress. 1s 
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that would be the exercise of judicial powers on 
its part. 


LT. 


‘The action ot the Senate was set aside 


ertaln- 


annulled by the aet of 1881. “for the ase 


ment of the amount due the Choctaw Nation.” 


and by the submission of both parties to the juris- 


diction ot the ('ourt ot Claims. 


4 } } 
1 has been SCC) that no amount has ever peen 


{ By 
(‘hoectaws under this so- 


ascertained as due the 
vied award, and that controversy and litiga- 


tion are required betore some tribunal. either 


the Senate or | ponegress or a court, to arrive at-a 


definite sum. 
By the Oetober of 188t the Court of Claims 
was authorized to take jurisdiction of and try all 


questions of difference arising out of treaty stip- 
ulations with the Choctaw Nation, and to render 


judgment thereon. Power was granted the 


court to review the entire question ot cdittereinees 


de novo. and it was enacted it should not be 


estopped by any action had or award made by 
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the Senate of the United States in pursuance of 


the treaty of 1855. If the claimants did not 
move this legislation, they accepted it, in all its 
length and breadth, by filing their statements 
of the differences between them and the Govern- 
ment and invoking a judicial trial. Thev insist 
that the supreme point of difference is whether 
the award is binding and should be paid, and 
they set forth the award and ask for judgment 
upon it. To this portion of the petition the de- 


fendant demurred. ‘Vhis demurrer was over- 


ruled. (Record, p. 33.) 


Additional assignment of error. 


The defendant makes the overruling of this 


demurrer an additional specification of error. 


[f the action of the Senate under the authority 
of the treaty of 1855 was a valid award, all the 
rights and claims of the Choctaws against the 
United States were merged in and barred by 
that award. It must have full effect or no effect. 
It is to be presumed that all these ‘rights and 


claims.” as referred to in the treaty of 1855. were 
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presented to the Senate. These were what are 
called in the jurisdictional act of 1881 questions 
of difference. For, if it had been intended that 
the action contemplated should be an assumpsit 
upon the award, it would have been so expressed. 
‘There Is ho proviso in the act limiting the enact- 
ine clause. What are miscalled in argument the 
enacting clause and the proviso are but the grant 


and definition of the jurisdiction. 


In one acceptation of phrases it may be said 
this ‘‘award” was a question of difference, in that 
its validity is claimed by the one party and de- 
nied by the other. but it is not a question of 
difference spoken of in this statute. How could_ 
the award be a difference de novo? What was 
) 


there in it to review The questions ot difter- 


ence of which it was to be the determination and 


settlement? ‘Then, by the mere fact of review, 
the award was swept away. For the judgment, 
after re-examination of the differences examined 
by the arbitrator, would be the award and judg- 
ment of the Court of Claims, wholly disconnected 
and foreign from the award of the Senate and 


irrespective of whether the amount was difter- 
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ent from or the same as that claimed to have 
been determined under this latter. Power was 
eranted the court to review the entire question 
of differences de novo. This embraced every 
contested claim and right under any and all 
treaties; and, as there were none after the award, 
the review overrode and annulled the award. 
But, as if to make the intention doubly plain, it 
was enacted that the court shall not be estopped 
by any action had or award made by the Sen- 
ate of the United States in pursuance of the 
treaty of 1855. If effect is to be given to these 
words, there can be no doubt that the act of ju- 
risdiction, if exercised, compels a review of the 
matters of controversy, independent of the action 


of the Senate, and the claimants recognize and 


accede to the results of the legislation by com- 


Ing within the jurisdiction. 


IIT. 
The alternative claim for a large sum for fail- 
ure upon the part of the United States may be 


considered under the following particulars : 


1. The claim to the net proceeds. 


TR a amit Ye ale GERRY ES CN Se pn FES Ste cc Mra ea Tide a 
+ . . oe Mie 
RF cet 5s ie os etnias oc, * - 


ee 


a | 


1d 


The claim set up in 1854 and presented to the 
Senate, that the Choctaws were entitled to be 
paid and receive the net proceeds resulting from 
the sale of the lands ceded by the treaty of 1830, 
is still insisted on. It is urged that this right 
gsrows out of the provisions of Article IV of the 
treaty of 1820, Article VII of the treaty of 1825 
(amendatory of said article 4), and the provis- 
ions of the eighteenth article of the treaty of 


1830. 


By the first two, it was provided the bounda- 
ries of the Choctaw country east of the Missis- 
sippi should remain without alteration until the 
period at which said nation should become fit to 
become citizens, when Congress should appor- 
tion the lands in severalty, with the consent ot 
the nation. Thecontestation, is this was a grant 
in fee and entitled them of right to be paid the 
price received for their lands. But all the pro- 
visions of these treaties were merged in the treaty 
of 1830, by which all these lands were ceded to 
the United States. Valuable considerations were 


given and clearly and explicitly named in the 


16 


instrument. Keservations were provided for of | 
different kinds, and the manner in which they 
could be secured and sold by the reservers stated. 
But nowhere is any allusion made to the payment 
to the Indians of any proceeds of land sold by 
the Government. In every treaty, and there 
have been several, where the net proceeds have 
been given, that agreement has been expressly 
embodied as a compensation forthe lands. The 
claim here, as far as appears from the record, 
was not directly made until 1854. (Record, pp. 
77-85.) 


It is further insisted that a proper construc- 
tion of the following provision of the eighteenth 
article of the treaty of 1830 gives these proceeds 
to the Choctaws and requires that they be held 
in trust for the nation: “And for the payment of 
the several amounts secured in this treaty the 
lands hereby ceded are to remain a fund pledged 
for that purpose until the debt shall be provided 
for and arranged.” The ceded lands are a fund 


pledged for the purpose of paving the amounts 


secured in the treaty; and the debt to be pro- 
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vided for and arranged is the debt created by the 
stipulations of the treaty. ‘There is no warrant 
nor necessity to go outside the instrument for 
explanation. The ordinary meaning and con- 
nection of the words afford a clear rule of inter- 
pretation. All other is fanciful. And thus it 
was considered by the report of the committee 
of the Senate and the decision of the Court of 
Claims, in both of which it is concluded that the 
claimants are not entitled of right to the “net 
proceeds.” 

2. Claims under the fourteenth article of the 
treaty of 1830. 


The scope of the treaty of 1830 was provision 
for Indians who should remain east of the Mis- 
sissippi and those who should remove to the lands 
granted in the Indian country. ‘These latter 
lands were the same ceded by the treaty of 1820; 
but the grant under the treaty we are consider- 


ing was made in fee simple. 


The fourteenth article provided reservations 
for those Choctaw heads of families who desired 
to remain and become citizens of the States. 
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There was no limit to the number of these; but 
the proposals for the basis of the treaty estimated 


that 200 families would desire to remain ; and in 


the third article the nation agreed to remove as 
early as practicable, and within three years; and 
in the third article of the supplementary article 
to the treaty, ‘‘the Choctaw people, now that 


they have ceded their lands, are solicitous to get 


to their new homes early as possible.” 


The land ceded east of the Mississippi was es- 


timated before survey at 7,960,000 acres, and if 


all the Indians remained would have nearly 
been appropriated by these reservations. (Find- 
ings, Record, p. 78.) | 


The register returned by Ward, the agent in 
1831, of those desiring to remain showed but 
sixty-nine heads of families. By act of Con- 
gress passed in 1837 and continued in force in 
1838, a commission was appointed to examine 
and report the number of those who were enti- 
tled to reservations by having complied with or 
offered to comply with the requisites of the 
treaty of Dancing Rabbit Creek. The matter 
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There was no limit to the number of these; but 
the proposals for the basis of the treaty estimated 
that 200 families would desire to remain ; and in 
the third article the nation agreed to remove as 
early as practicable, and within three years; and 
in the third article of the supplementary article 
to the treaty, ‘‘the Choctaw people, now that 
they have ceded their lands, are solicitous to get 


to their new homes early as possible.” 


The land ceded east of the Mississippi was es- 
timated before survey at 7,960,000 acres, and if 
all the Indians remained would have nearly 
been appropriated by these reservations. (Find- 


ings, Record, p. 78.) 


The register returned by Ward, the agent in 
1831, of those desiring to remain showed but 
sixty-nine heads of families. By act of Con- 
gress passed in 1837 and continued in force in 
1838, a commission was appointed to examine 
and report the number of those who were enti- 
tled to reservations by having complied with or 
offered to comply with the requisites of the 
treaty of Dancing Rabbit Creek. The matter 
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of these claims still remaining unsettled, Con- 
gress passed another act in 1842, by which the 
commission of 1837 was revived and provision 
made for the examination of all claims under the 
fourteenth article, for the assignment of reserva- 
tions to those who brought themselves within 
the provisions of the act, or, if the lands to 
which they might show themselves to be enti- 
tled had been disposed of, for certificates for an 
equivalent amount to be taken out of the public 
lands in the States of Mississippi, Louisiana, 
Alabama, and Arkansas, subject to entry at pri- 


vate sale. 


Under these various enactments, the claimants 
insist that fifteen hundred and eighty-five heads 
of families were entitled to reservations, and that 
but one hundred and forty-three of them ever re- 
ceived the grants in fee simple. They demand 
for the remaining fourteen hundred and forty-two 
heads the value of 1,672,760 acres, at five and 
a half dollars per acre—9,200,180, less the 
amount received in money and for the sale of 


Scrip. 
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The court below found (Finding XIIJ, Record, 
p. 71) that the whole number who had estab- 
lished their rights under the act of 1842 was 


eleven hundred and fifty ; and that one hundred 


and ninety-one were rejected because they had 
no improvements. The court held that these 


latter were entitled to 225,760 acres, because the 
obligation to show improvements was not a con- 


dition in the agreement of 1830. The court 


also fonnd that the eleven hundred and fifty 


heads had received the scrip or land certificates, 


and accepted the same in lieu of the reservations | 


(Finding XIV, Record, p. 71). One-half of this 
scrip was delivered to the Choctaws, and the 
balance funded at one dollar and a quarter per 
acre, with interest at 5 per cent. In 1852 this | 
interest was stopped and au act passed providing 
that the value of this funded scrip, not exceeding 
the sum of $850,000, should be paid claimants 
in satisfaction of the awards, provided the pay- 
ment should be ratified as a final release of all 
claims. This was done. (Finding XXIII, Rece- 
ord, p. 74.) 


mo 
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It is difficult to see by what mode of reason- 
ing the claim for five and a half dollars per acre 
ean be established. ‘These lands had been. sold 
by the Government for one dollar and a quarter. 
Their enhanced value arose from the settlement 
of the country by a civilized race who cultivated 
and improved them by intelligent labor. How- 
ever this may be, the intention of the act of 1842 
was to bring this whole dispute and controversy 
to an end. In order to accomplish this, after 
the unsatisfactory attempts of the agent, Ward, 
and the commissioners appointed under the acts 
of 1837 and 1838, they. made the proposition to 
pay this large sum to the claimants on the con- 
dition that the Nation was to ratify and approve 
the payment as a final release. The contesta- 


tion of the defendant is that this release.wholly 


and completely extinguished all claims which 


had been and might be set up under the four- 
teenth article, as wcll the claims of the one 
hundred and ninety-one as of the eleven hundred 


and fifty heads. 
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3. Claims under the nineteenth article of the 
Treaty of 1830. By the nineteenth article, cer- 
tain reservations were made, after reservations to 
nominated individuals, to persons who had im- 
provements upon the ceded lands, divided into 
four classes, distinguished by the number of 
acres improved, each class not to contain more 
persons than stated in the article. The commis- 
sioners appointed for the purpose, after examina- 
tion and personal survey, reported that in the 
first three classes the limit of those entitled was 
not reached; but that in the fourth class those 
entitled by the character of the improvement 
largely exceeded the number within the limit. 
The claimants contend that they should have the 


total number of acres embraced in the four. 


classes; and that where there was a surplus in any 
class it should be carried to that class to which 
had not been reserved sufficient lands to furnish 
to each reserver his designated number of acres. 


But it must be remembered that the number 
embraced in each class had been arrived at after 
negotiations, and was fixed by mutual agreement. 


omy 
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Certainty in number and character both was 
sought. It was therefore agreed and specific- 
ally stated that if a greater number should be 
found to be entitled to reservations, under the 
several classes, than was stipulated, the chiefs 
should determine who should be excluded. Both 
the extent and limitation were measured by 


persons, not by acres. 


Now, the statute of 1842 gave to claimants 
under this article a right to establish their claims. 
This appears never to have been done. By the 
tenth section of that act all claims which were 
not presented to the Commissioners within one 


year after its passage were declared barred. 


Congress limited the time under the fourteenth 


article in all the acts passed to execute its pro- 
visions. Desiring to act in a spirit of fairness 
and liberality, they extended the time for these 
nineteenth article reservees, until, in 1842, they 
provided for the satisfaction of these claims and 
limited the time in which they should be pre- 


sented. 
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These points, stating the contestation of the de- 
fendant on the chief matters of controversy in 


this action, are respectfully submitted. 
ROBERT A. HOWARD, 
Assistant Attorney-General. 
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These points, stating the contestation of the de- 
fendant on the chief matters of controversy in 
this action, are respectfully submitted. 

ROBERT A. HOWARD, 
Assistant Attorney-General. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 188-4. 


No. e255 19 


THE CONSOLIDATED SAFETY VALVE COMPANY, 
APPELLANT, 


VS, 


ERASTUS. B. KUNKLE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


ah 


FILED AUGUST 16, 1883. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 188-4. 


No. 547. 


et Oe 


THE CONSOLIDATE Ds SAFETY VALVE COMPANY, 


APPELLANT, 


OS, 


KRASTUS B. KUNKLE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


NORTHERN DISTRICT OF ILLINOIS. 
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CONSOLIDATED SAFETY VALVE CO. VS. ERASTUS B. KUNKLE. 1 


] Pleas in the circuit court of the United States for the north- 
ern district of Illinois, held at the United States court rooms 
in the city of Chicago, in the district aforesaid, before the Hon. 
Henry W. Blodgett, district judge of the United States for said 
northern district of [llinois, on Monday,-the eighth day of Janu- 
ary, in the year of our Lord one thousand eight hundred and 
elghty-three, in the December term of said court, A. D. 1882, and 
of our Independence the one hundred and seventh year. 


WM. H. BRADLEY, Clerk. 


NORTHERN District oF ILLINOIS, 8s 
THE CONSOLIDATED SAFETY VALVE COMPANY 
VS. ~In Chancery. 
Erastus B. KuUNKLE. 

Be it remembered that on the sixth day of October, A. D. 1880, 
came the complainant, by its solicitors, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of [lhnois at Chicago, in said district, its bond for costs and bill 
of complaint in said entitled. cause, whieh said bond and bill are 
respectively in the words and figures following, to wit : 


2 Bond for Costs. 


Unitep STATES oF AMERICA, ) 
Northern District of Illinois, | 


Circuit Court, October Term, A. D. 1880. In Chancery. 


SS ° 


THe CONSOLIDATED SAFETY VALVE COMPANY 
VS. | 
Erastus B. KuNKLE. 

I enter myself security for costs in this oo and promise to pay 
all costs which m: iy accrue to the op posit » part y in this action or to 
any of the officers of this court, and in ani ault of payment by the 
plaintiff of any costs ordered or adjudged to be paid by it, I hereby 
agree and stipulate that execution may issue against my property 
for any costs taxed against it. 

Dated this sixth d: ay of October, A. D. 1880. 

R. L. TATHAM. 

Endorsed: Filed Oct. 6, A. D. 1880. 

W. H. BRADLEY, Clerk. 


3 Bill. 
UNITED STATES OF AMERIGA, ae 
Ss; 


Northern District of Lltinors, § 
In the Cireuit Court of the United States for said Northern District 
of Illinois. Term A. D. 1880. 
To the honorable the judges of the circuit court of the United States 
for the northern district of Illinois, in chancery sitting: 


The Consolidated Safety Valve Company, a corporation organized 
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THE CONSOLIDATED SAFETY VALVE CO. VS. 


) 


and doing busiuess under and by virtue of the laws of the State of 
Connecticut, cor nplainant in this suit, oe this its bill of complaint 
against ranked >. KI pede eee n of the State of Indiana, residing 
in Fort Wayne, in said State of In diana, herein defendant. 

And thereupon your orator oer ins, and says that heretofore, 
5th da y of Septe ani A. D. 1866, one George William 


LO wit. on the ? 
Richardson. who was and is a citizen of the United States, became 


and was the true and original inventor of an Improvement on steam 
safety valves, and thereupon, after due proceedings had aecording to 
law, letters patent of the United States were duly issued for the said 
invention by the Commissioner of Patents of the United States to the 
said George William Richardson, which said letters patent bear date 
the twenty-fifth day of Se ptember, A. D. 1866, and were numbered 

58294, as will — from said original letters patent, 
which your orator here offers to produce for the Inspection of 


i 


} 


this court upon a ia of this cause. 

Your orator further represents unto your honors that the title to 
said letters patent became vested in your orator by assignment from 
said George William Richardson prior to the first day of January, 
A. D.1880, and that your orator is now the sole and exclusive owner 
f, and entitled to all rights and privileges under said letters 


1CVCOT, % 

patent ; that the invention deser1 bed in said letters patent is of great 
value, and has been extensively used and put in practice and opera- 
tion, and that your orator and ts assignor have been exclusively 
possessed of the same, and that no other person, without their con- 
sent or permission, should make, use, or vend articles embodying 
the said invention as described in said letters patent. 

Your orator further shows unto your honors that the said letters 
patent have been adjudicated and declared valid in a certain suit 
brought by the said George William Richardson in the first circuit 
and district of the State of Massachusetts against one Edward H. 
Ashcroft, in which said cause the said Edward H. Asheroft, defend- 
ant therein, appeared and defended said suit, and set up, as an 
anticipation of the said invention of the said Richardson, the 
invention of one William Naylor, which was patented October 

16th, A. D. 1866, and described in an English publication 
) callel “a provisional specification,” dated the 21st day of 

July, A. D. 1863, and ee lished in the year A. D, 1864, enti- 
tled “Specification of William Naylor’s Safety Valves,” and that in 
said suit there was introduced in ewide nce, as showing the state of 
the art, English letters patent numbered 1038 of April 25th, A. D. 
1863, to we les Bever; English letters patent of November 9th, A. 
D. ye" 9, to Thom: as Green; En; elish letters patent No. 1830, dated July 
lst D. 1863, to William Naylor: American letters pate nt, dat ed 
re 1. 5th, A. D, 1853, issued to He nry Waterman, and reissue 
thereof No. 2675 of July 9th, 1867, to said Henry Waterman, to- 
gether with the American letters patent to the said William Naylor; 
and after due proceedings and hearing upon the pleadings and 
proofs and the argument of counsel the said letters patent so issued 
to said George William Richardson were declared good and valid, 
and the said Ashcroft was held to infringe, in a decision de livered 


ERASTUS B. KUNKLE, > 


DY his Honor, Judge Shepley, of said circuit court, on or about the 
Sth d: AV of January, A. D. LS75, whieh said decision Was.a nersnpige by 
die Supreme Court of the United States on an appeal, being per- 
feeted therein, cs by reference to the record ‘of h naan 1n 
said suit will more fully and at large appear. 
Your orator further represents unto your honors that the said de- 


fendant, Erastus B. Kunkle. as vour orator is informed and 
| ae believes, at the city of Chiea 790 in said northern district of 


[llinois. at said city of Ie Ort t W ayne, in the State of In diana. 


and elsewhere, has, without the consent of your orator, made, used, 


and sold to others to bt used great numbers, but how many your 
orator eannot tell, am safety valves, blir 0 the said inven- 
tion, SO secured LO your orator by sacl letters ax AL, LO the oreal 
damage of your orator and in violation of the nee ;of your orator 
in the pre mses. 

Your orator is Informed and believes that said defendant, Erastus 


Bb. Kunkle, peahcne to justiry the said infringement under certain 
pretended letter patent for Improvement. in safe 

by the said defendant to be subs quent to the date of your orators 
said invention so patented, and a manifest infringement of your 
orator’s letters patent, as aforesaid. 

And your orator further represents unto your honors that it has 
reasoh to believe, and does be lieve, that the said defendant will con- 
tinue to make, use, and sell said article so by him manufactured, in 
violation of the said rights of your orator unless restrained by in- 


—— te | initia 
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junction of this honorable court, and that the manufacture, use, and 
sale of said infringement by said defendant has eatused ereat loss to 
your orator, and will greatly injure and prejudice your orator and 
cause it great and irreparable loss in the future. 
Wherefore, inasmuch as your orator 1s without remedy in 
7 the pare except in a court of equity, and to the 
the said Erastus B. Kunkle may, if he can, show wh 
orator should not have relief in the premises, and that he m: 
true, direct, and perfect answer to this, your orator’s, bill 
plaiat, but not under oath, the answer under oath being hereby 
waived; and that upona final hearing of this cause the said ene 
Bb. Kunkle, defendant, be perpetually enjoined from manufactur! 
selling, and using the said gars so covered by the said letters pat 
ent of your orator, and wi he be decreed to account with your oOra- 
tor for the profits made hing by reason. of such infringement and 
disregard of the r ce yout orator, and to nay over to your orator 
whatever sum shall be found to be due on such accounting, and such 
further sum as shall be awarded for damages suffered by your orator 
In the premises by reason of such niringel nent by said defendant. 
And that your orator shall have such other and further relief as 
equity may require and to your honors shall seem meet. 
And may it please your honors to grant unto your orator the writ 
of injunction issuing out of and under tl hi 


e seal of this court, per- 
petually enjoining or restraining the said « 


° } j 
tendants. his attorneys 


} 
s 
} 
if 


agents, servants, and workmen iow directly or indirectly manu- 
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facturing, using, or selling the said safety-valves deseribed 
§ and claimed in said letters patent so owned by your orator, 

and that a temporary injunction be granted in like manner 
pending a hearing and final decree in this case. 7 

And may it please your honors to grant unto your orator the writ 

of summons in chancery issuing out of and under the seal of this 
honorable court, directed to the said Erastus B. Kunkle, defendant, 
commanding him on a day therein named to be and appear in this 
honorable court, and then and there to answer all and singular the 
premises, and to stand to and abide such further order or decree as 
shall be entered herein, &c. 

THE CONSOLIDATED SAFETY VALVE COMPANY, 

CHAS. A. MOORE, Pres’t & G. JL. 


STATE OF ILLINOIS, | _ . 

Cook County, J me 

Charles A. Moore, being first duly sworn on oath, says that he 1s 
the president of the Consolidated Safety Valve Company, the com- 
plainant in the foregoing bill of complainant, that he has heard read 
the said bill, and knows the contents thereof; that the same is true 
of his own knowledge, except as to matters and things therein stated 
on information and belief, and as to those matters he believes them 


to be true, and further he says not. 
CHAS. A. MOORE. 


9 Subscribed and sworn to before me, this 4th day of October, 
A. D. 1880. 
[ SEAL. | ROBERT L. TATHAM, 


Notary Publie. 
R. L. TATHAM, 
Solicitor for Complainant, 
THOMAS WM. CLARKE, 


of Boston, Mass., of Counsel. 
Endorsed: Filed Oct. 6, 1880. W.H. Bradley, clerk. 


On the same day, to wit, on the sixth day of October, A. D. 1880. 
there issued out of said clerk’s office a writ of subpoena in said en- 
titled cause, which said writ, together with the return of the marshal 
thereto attached, is in the words and figures following, to wit; 


Subpa na. 


UNITED STATES OF AMERICA, [| _ 
Northern District of Illinois, { °°’ 


ry : a . ~ % ; e - m : 
he United States of America to Erastus B. Kunkle, Greeting : 


We command you that you appear before our judges of our circuit 
court of the United States of America for the northern district of 
| Illinois, at Chicago, in said district, on the first. Monday in 
10 the month of November next, to answer the bill of complaint 
of the Consolidated Safety Valve Company, this day filed in 


ERASTUS B. KUNKLE. o 


the clerk’s office of said court, in said city of Chicago, then and 
there to receive and abide by such judgment and decree as shall 
then or thereafter be made, upon pain of judgment being pro- 
nounced against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago, aforesaid, this 
6th day of October, in the year of our Lord one thousand eight 
hundred and eighty, and of our Independence the 105th. 


[SEAL. | W. H. BRADLEY, Clerk. 


Memorandum. 


The above-named defendant is notified that’ unless he shall enter 
his appearance in the clerk’s office of said court at Chicago, afore- 
said, on or before the day to which the above writ is returnable, the 
complainant’s bill will be taken against him as confessed, and a de- 
cree entered accordingly. 


W. H. BRADLEY, Clerk. 
Special Deputy’s Return. 


UNITED STATES OF AMERICA, | 
Northern. District of Illinois, a 


ss. 


1] Know all men by these presents that [ have appointed and 
by these presents do appoint Thomas Wing my true and law- 
ful deputy to execute the annexed writ,.Consolidated Safety Valve 
Co. vs. Erastus B. Kunkle, and to make return of the execution 
thereof according to law. 
JESSE S. HILDRUP, [seat,] 
United States Marshal for the Northern District of [llinois. 


[ have served the annexed writ m the following manner, to wit, 
by delivering ad true Copy thereof to Erastus B. Kunkle therein 
named, on the 6th day of October, A. D. 1880. 

JESSE S. HILDRUP, 
: United States Marshal, 
By THOS. WING, Special Deputy. 


Thomas wing, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him in addition to the fees was actually incurred, 
and that the same is according to law. 

Sworn to before ne, this sixth day of ( ctober, A. D. 1880. 

[SEAL. | PHILIP A. HOYNE, 
United States Commissioner for the Northern District of Illinois. 


Endorsed: Filed Oct..8, 1880. Wm. H. Bradley, clerk. 


12 Afterwards, to wit: On the first day of November, A. D. 
1880, came the defendant, by his solicitor, and filed in said 


SN ee eee a Teen AE ee eee eee « 
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= clerk’s office his appearance in said entitled cause, which said appear- 
' ance is in the words and figures following, to wit: | to 
b » Ri 
. Appearance. a ¢ 
be he 7 eae 7 , ca en" orl 
E United States Circuit Court, Northern District of Illinois. In we 
& Chancery. ee 
F THE CONSOLIDATED VALVE COMPANY mi 
a VS. ( 10 
| Erastus B. KUNKLE. tio 
nee ' ; an 
| hereby enter my appearance as solicitor and of counsel for the let 
: defendant in the above-entitled cause. bas 
E | J. H. RAYMOND. 
ke Chicago, Illinois, lst November, 1880. to 
2 Endorsed: Filed Noy. 1, 1880. Wm. H. Bradley, clerk. be 
Afterwards, to wit, on the fifteenth day of November, A. D. 1880, Io 
came the complainant, by its solicitor, and filed in said clerk’s office i 
its amended bill in said entitled cause, which said amended bill is 1S | 
; In orm words and figures following, to wit: | | let 
Amended Bill. 
1S UNITED STATES OF AMERICA, 
aa - 8s 
Northern Districi of [ilinois, J pa 
gs ee ee | eee s. ; sal 
E In the Circuit Court of the United States for said Northern Distrtet 
‘t of Illinois. In ( saan 
‘THE CONSOLIDATED SAFETY VALVE COMPANY 
VS. 
F ERAstTus B. KUNKLE. 
Amendments to the bill of complaint filed in the above-entitled 

cause, made pursuant to an order of said court, entered on the 

15th day of November, A. D. 1880. 

First. In the 21 line of the 4 page of said bill of complaint after | “es 
the w ords “more fully and at large appears,” insert the following, Pe 
to wit: “And your orator further shows unto your honor that he Te- : = 
tofore, to wit, on the 8th day of September, A. D. 1868, one E. H. 16 
Ashcroft, who was then, and still is a citizen of the United States, : 
became, and was, the true and original inventor of a certain other U1 
improvement in steam safety valves; and thereupon, after due pro- | 

: ceedings had, according to law, letters patent of the United States 
cf were duly issued for said invention to said E. H. Asheroft. the 
: inventor of said last-mentioned improvement in steam-safety valves 
; by the Commissioner of Patents of the United States, which 
pe 14 sald letters patent bear date the elehth day of Septem ber, ' AY 
E D). 1868, and are numbered 81863, as will appear by said 


original letters patent, which your orator is res dy to produce upon 
a hearing of this cause. 


ERASTUS B. KUNKLE. 7 
And your orator further shows unto your honor that heretofore, 
to wit, on the 19th day of January, A. D. 1869, one George William 
Richardson, who was then a resident of the State of New York and 
a citizen of the United States, became, and was, the true, first, and 
original inventor of a certain other improvement in steam safety 
valves; and thereupon, after due proceedings had, according to law, 
tters patent of the United States were duly issued for the said last- 
entioned invention to said George William Richardson by the 
(; ommissioner of Patents of the United St: ites, Which said last-men- 
tioned letters patent bear date the nineteenth d: ay of January, 1869, 
and are numbered 85968, as will more fully appear by said origin: al 
letters patent ready to be produced in court Be your orator on a 
hearing of this cause. 

And. your orator further represents unto vour honor that the title 
to said last-mentioned letters patent numbered 81863 and 85963, 
became vested in your orator by assignment from said KE. H. As h- 

croft and George William Richardson, respectively, prior to 
15 the first day of January, A. D. 1880, and that your orator is 
now the sole and exclusive owner thereof, and, as such owner, 
is entitled to all the rightsand privileges under said two last-named 
letters patent. 
R. L. TATHAM, 


Solicitor for ¢ onplaimant. 


It is hereby stipulated & agreed by the solicitors for the respective 
parties that the foregoing amendment to the bill shall be filed and 
said bill so amended by mutual consent. 

November 15th, 1880. 

R. L.. TATHAM. 
Sol’r for Compl't. 
J. H. RAYMOND, 
Sol’ r for De t’t A of Counsel. 


Endorsed: Filed Novy. 15th, 1880. Wm. H. Bradley, cl’k. 


Afterwards to wit, on the twenty-fifth day of January, A. D, 1881, 
came the defendant by his solicitor and filed in said clerk’s office 
his answer to the bill of complaint in said entitled cause, which said 
answer is in the words and figures following to wit: 


16 Answer 
United States Cireuit Court, Northern District of Illinois. In 
Equity. 
Tur CONSOLIDATED SAFETY VALVE COMPANY 
v. 
. Erastus B. KuUNKLE. 


Answer of the said defendant, Erastus B. Kunkle, to the bill of 
complaint of the said complainant, The Consolidated Safety Valve 
Company. | 
The defendant now and at all times saving and reserving to him- 
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self all manner of benefit and advantage of exception to the mani- 
fold errors and insufficiencies in said bill of complaint contained 
for answer thereto, or to so much and such parts thereof as this 
defendant is advised is material to be answered, says: 

First. That this defendant is ignorant whetier or not the said 
complaint be a corporation duly organized, &e., as in said bill is 
alleged, and leaves the complainant to its proof thereof. | 

Second. That this defendant is not informed, save by said bill of 
complaint, and therefore cannot either admit or deay whether due 
proceedings were had according to law by the said George William 
Richardson and the said E. H.:Asheroft, and whether the terms of 

the statutes in such case made and provided were complied 
17 with by them, and whether pursuant thereto letters patent of 

the United States, bearing date the 25th day of September, 
A. D. 1866, and numbered 58294, the 8th day of September, A. 
D. 1868, and numbered 81863, and the 19th day of January, A. 
—D. 1869, and numbered 859638, were respectively duly issued and 
whether prior to the Ist day of January, A. D. 1880, the title to said 
letters patent and each of them became vested in the complainant, 
and whether said complainant is now the sole and exclusive owner 
thereof, and of the right to recover for infringements thereof here- 
tofore committed, and whether the alleged invention deseribed and 
claimed in said letters patent, numbered 58294, is of great value or 
has come into general and extensive use, but as to all matters per- 
taining to the obtaining and granting of said letters patent and each 
of them and to the assignments thereof, and to the value and the 
use or public practice of the alleged invention described and 
claimed in said letters patent numbered 58294 this defendant insists 
upon full and strict proof. | 

Third. That this defendant is ignorant of the alleged adjudication 
and judgment coneerning the said letters patent numbered 58294 in 
the circuit court for the district of Massachusetts, in a cause therein 
heretofore pending, as alleged, between the said Richardson and one 
idward H. Asheroft, and so to each and all the proceedings, plead- 
ings, and proofs of the said case; and as to all matters pertaining to 

said alleged suit and judgment, this defendant ‘insists upon 

18 full and strict proof. | | 
Fourth. That the defendant is informed and advised, and 
therefore upon information and belief alleges, that the issues of the 
said alleged suit were not the same as the issues of this present suit, 


-but that material and additional defenses will be relied upon by 


this defendant in this suit; and further, that this defendant was not 
in any manner a party to the said suit or judgment, and that he was 
not represented or heard therein. 

Fifth. That this defendant denies that the said George William 
Richardson was the first and original inventor of the said pretended 
improvement described and claimed in the said alleged letters 
patent numbered 58294 of 1866, or any material or substantial. part 
thereof, but alleges that the same, or the matérial or substantial parts 
thereof were invented and patented prior to the said Richardson’s 
pretended invention thereof. 
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By Charles Ritchie, of Aberdeen, Scotland, August 3d, 1848 , by 
letters patent issuing from the Great Seal Patent Office in England, 
numbered 12078. 

By James Webster, of Birmingham, England, July 12th, 1857, 
by letters patent issuing from the Great Seal Patent Office in Eng- 
land, numbered 1955. 

By Wiliam Hartley, of Bury, England, August 19th, 1857, by 
letters patent issuing from the Great Seal Patent Office i in ‘England 
numbered 2205. 

By William Naylor, July 21st, 1863, by letters patent issuing from 

the Great Seal Patent Office in E ngland, numbered 1830. 
19 By Charles Beyer, April 25th, 1863, by letters patent issu- 
ing from the Great Seal Patent Office, in England. 

By Henry Waterman, by letters patents issued by the United 
States, and bearing date Nov ember 15th 1853, and 

By £3. 2. Mi: Birkenbone, by letters patent issued by the United 
Sti ites, and bearing date March 27th, 1866. 

Sixth. That the said Richardson was not the first and original 
inventor of the alleged improvements described in the said alleged 
letters patent, numbered 58294 of 1866, or of any substantial or 


material parts thereof, but that the same or substantial and material 


parts thereof were described prior to the said pretended invention 
thereof by the said Richardson in printed publications issued by 
the Great Seal Patent Office, in England, as copies of the specifica- 
tions of the said letters patent issued from the said office herein- 
above in the last paragraph referred to, of duly authenticated copies 
of which this defendant makes profert; and further, in a printed 
publication, issued in England, June Ist and July Ist, A. D. 1858, 
called “The Artizan,” commencing at pages 148 and 173 respectively, 
communications of Richard Roberts and Charles Ritchie. 

Seventh. That this defendant is informed, and therefore upon in- 
formation and belief alleges, that the said pretended improvements 

deseribed and claimed in the said letters patent numbered 
20 58294 of 1866 were abandoned to the public by the said 

Richardson long prior to any application by him for letters 
patent thereon. 

Eighth. That this defendant denies that the said E. H. Ashcroft 
was the first and original inventor of the said pretended improve- 
ments described and claimed in the said alleged letters patent num- 
bered 81863 of 1868, or any material or substantial part thereof, 
but alleges that the same, or the material and substantiail parts 
thereof, were invented and patented prior to the said Ashcroft’s pre- 
tended invention thereof by the following persons by letters patent 
of the United States numbered and issued as follows: Number 54716 
to V. D. Green, 15th May, 1866; number 56409 to E. Hamilton, 
17th July, 1866; number 21535 to Hardy & Parkieson, 14th Sep- 
tember, 1858; number 62722 to J. Zundorff, 5th May, 1867; number 
81167 to H. W. Hewitt, 18th, August 1568. And that the same, or sub- 
stantial and material parts thereof, were prior to the said Ashcroft’s 
pretended — thereof, described and shown in printed publications 
issued by the Great Seal Patent Office, in England, as copies of the 
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ations of letters patent oranted as follows: Number 756 to 
— March; 1860, and number 2743 to Clayton and Shuttle- 
| Dece nber. L859. 

“That this defendant denies that the on Richardson was 
eA ehiehitiakiiioe ok hc waidoat ided improvements 
ed and claimed ae aid allowed thers patent numbered 
30963 of 1869, or of any material and substantial part 
ereof, but alleges that the same, or material or substan tial 
parts thereof, were invented and patented prior to the said 
dson’s pret nded invention thereof. 
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Hartley, of Bury, England, August 19th, 1857, by 
itent issuing from the Great Seal Patent Office,in England, 


liam Naylor, July 21st, 1863, by letters patent issuing from 
t Seal Patent Office, numbered 1850 

Charles Beyer, April 25th, 1863, by letters patent issuing from 
it Seal fos nt Office, in England, numb a 1055. 

Pankea tt , November 9th, 1859, by letters patent issuing 


V7 iy = =~ ¥ | 
1 Waterman, by letters patent issued by the United States 
: : nbc 
ring date November 15th, 1853. 
by the following persons, by letters patent of the United 


umbered and issued as follows 

ay LOOLY. issued to ©. H. Mann. 1Sth Septem ber, LS8Do. 
15376, “J. Humphrey, 22nd July, 1856. 
LS1LOS5., fey J. H. Powers, Ist September, 1857. 
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infringing, and that he intends or purposes in any way or manner 
to infringe, the said letters patent, or either of them, or the said 
complainant’s alleged rights thereunder; but the said defendant 
alleges that he was the first and original inventor of certain 
23 improvements in steam safety valves, for which letters pat- 
ent. of the United States were granted to him the 4th day of 
May, 1875, numbered 162,831, and on the 24th day of July, 1871, 
nawaborcd 193,411; and that all the right, title, and interest in, to, 
and under said letters patent 1s now vested in him, the said defend- 
ant, and that for years last past he has been manufacturing and 
selling steam safety valves for locomotive and stationary engines, 
under said letters patent, but not in strict accordance therewith ; but 
this defendant again and specifically denies that any steam safety 
valy es so made or so sold by him was. an infringement upon either 
of the said letters patent upon which this suit is “prot ht. 

Eleventh. That this defendant denies that the said ¢ omplainant 
is entitled to any further answer from this defendant, or to any re- 
lief in the manner or form as prayed by it in the said bill of com- 
plaint. 

All which matters and things this defendant is ready to aver, 
= aintain, and prove, as this honorable court shall direct, and hum- 

bly prays to be herein dismissed with his. reasonable costs in this 
behalf most wrongtully sustained. | 


ERASTUS B. KUNKLE 
By J. H. RAYMOND, 
His Solicitor & Counsel. 


Endorsed: Filed Jan. 25, 1881. W. H. Bradley, cl’k. 
24 Afterwards, to wit, on the 27th day of January, A.D. 1881, 
came the complainant by its solicitor and filed in said clerk’s 
office its replication to the answer of the defendant in said entitled 
cause ; which said replication is in the words and figures following, 
to wit: 
Replication. 


UnirepD STATES oF AMERICA, | 
Northern District of [llinors, j 


88: 
In the Circuit Court of the United States for said Northern’ District 
f Illinois. In Chancery. 
THe CONSOLIDATED SAFETY VALVE COMPANY 
er 
Erastus B. KuUNKLE. 


The replication of the Consolidated Safety Valve Company, com- 
plainant, to the answer of Erastus B. Kunkle, defendant. 


This repliant, saving and reserving unto itself all and all manner 
of adv: atage of e xcept tion to the manifold insufficiencies of the said 
answer, for replication thereunto, says: That 1t will aver and prove 
its said bill to be true, certain, and snfficient in the law to be an- 
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prove as this honorable court s! rect, aha humbly prays as If 


and by its said bill it has alrea 


R. L. TATHAM, 


3 new ee “iy 
Solicitor for ¢ omplamanet,. 


Endorsed: Filed Jan’y 27,1881. W. H. Bradley, clk. 
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ie words and figures following, to wit 


Motion. 


Unirep Sratres Crrevir Court, | 
Northern District of Illinois, 
[HE CONSOLIDATED SAFETY VALVE Co. ) 


US. In Chancery. 
Erastus B. KuNKLE. : 


as fae ' es i oom, oe oe 
And now comes the Consolidated Safety Valve ¢ OMpAaHny, COM- 
. i ‘ 
% . P - Pc ] } : ee > fat ! i 
plainant in the above-entitled cause, by R. L. Tatham, its 
aK Pe en nm nia en Oe Oy, | yeep. ee ras 
0 solicitor, and movesthe court for a preitmmMimMmMary myUuNnetion In 


‘ae Sal 1? , P > is a y . Fa pa eg . — “ay ae : > ie 
Salad Cause as Pprayea ior 1n the Diii OF complaint filed herelh. 


PME oe Pe 5 wri ] : ; . : t , ; . —_ 
2nNna 10 accordance with bone rules and practice Of courts of} chancery 


i 


in like causes. 
nk. L. TATHAM, 
Nolicitor for said Complainant 


indorsed: Filed May 4,1881. Wm. XH. Bradley, e’l’k. 


On the same day, to wit, on the fourth day of May, in the ad- 
journed May term of said court, A. D. 1881, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


CONSOLIDATED SAFETY VALVE CoMPANY ) 
vs. . In Chancery. 
Erastus B. KuNKLE. ) 3 

Now come the parties, by their solicitors, and now comes on to be 
heard the motion of the complainant for a preliminary injunction 
herein; and the court, after hearing the same in part, the further 
hearing of the same is postponed until LO-Morrow morning. 
9 


Afterwards, to wit, on the fifth day of May, in the adjourned 
May term of said court, A. D. 1881, in the record of the pro- 


ee 


| | 
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eeedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Orde r. 


CONSOLIDATED SAFETY VALVE COMPANY. 
VS. ~In ( ‘hancery. 
Erastus B. KuUNKLE. 


Now come again the parties, by their solicitors, and after con- 
cluding the hearing upon the motion of the complainant for a tem- 
porary injunction herein, the court sustains said motion, and grants 
said injunction as praved for, unless defendant shall within twenty 
days give bond in the penal sum of three‘thousand dollars, condi- 
tioned for the payment of all damages recovered against him herein. 

And thereupon time for taking proofs herein is extended ninety 
day, by agreement of the parties. 


Afterwards, to wit, on the twenty-fourth day of May, A. D. 1881, 
there was filed in said clerk’s office an injunction bond in said en- 
titled cause, which said bond is in the words and figures following, 
to wit: 3 | 


28 Bond. 
United States Circuit Court, Northern District of Illinois. 


CONSOLIDATED SAFETY VALVE COMPANY 
US. >In Chancery. 
Erastus B. KUNKLE. 


Know all men by these presents, that we, Erastus B. Kunkle as 
principal, and Charles McCulloch and Frederick Eckert as surety, 
and each of us are held and firmly bound unto the Consolidated 
Safety Valve Campany of Connecticut, in the penal sum of three 
thousand (3,000) dollars well and truly to be paid, to which we and 
each of us hereby bind ourselves, our heirs, executors, and admin- 
istrators. : 

The condition of this obligation is such, nevertheless, that whereas 
there is now pending in the circuit court of the United States for 
the northern district of Illinois a suit in chanceay for the alleged 
infringement of certain letters patent of the United States, granted 
respectively in 1866 and 1869, to George William Richardson, in 
which the said Consolidated Safety Valve Company is complainant, 
and the said Kunkle is defendant— 

Now, therefore, if the said Kunkle or his legal representatives 

shall answer, satisfy, and pay any final decree which at the 
29 end of said litigation may be entered against him, then this 

obligation to be null and void, but otherwise to remain in 
full force and effect. 


THE CONSOLIDATED 


ur hands and seals this 12t 


SAFETY 


VALVE CO. VS. 


h day of May, 1581. 


ERASTUS B. KUNK LE. 
CHARLES McCULLOUGH. 
FRED. ECKERT. 
\pproved 
H. W. BLODGETT, Judge. 
Endorsed: Filed May 24, 1881. Wm. H. Bradley, el’k. 
Afterwards, to wit, on the twen U v-fifth day of October, In the ad- : 
journe d October term of said court. A. D. 1882. in the record of the 
}) yroceedin¢ ~ thereof in said entitled CauUust before Lion. Henry W. 
Blodgett, district judge, is the following entry, to wit: bt 
Ord 
? THE CONSOLIDATED SAFETY VALVE COMPANY ) 
vs. itt Chancery. 
Erastus B. KUNKLE. 
- Qn-m tion of Mr. Raymond for the at fe nad: L111 leave is hereby 
given to amend the answer herein. 
30 Afterwards, to wit, on the first day of November, in the ) 
a | Ly urned October term of said court, A. D. 1882, 1n the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district Judge, 1s the sila oanley: 40 et 
Orde rs 
Tur CONSOLIDATED SAFETY VALVE COMPANY ) 
US, In Chancery. 
ErAstTus B. KUNKLE 
Now COMIeS the parties, by ‘ their solicitors. and Ol) motion of the 
defendant, by his solicitor, and as per stipulation filed herein, leave ‘ 
Is given said defendant to amend his answer herein, and this cause 
being set down for hearing upon the pleadings and proofs and the 
arguments of counsel being now heard in part, the further hearing 
thereof is postponed till to-morrow morning. 
On the same day, to wit, on the first day of November, A. D. 1882, 
came the defendant, by his solicitor, and filed in said -clerk’s office 
his amended answer in _ said entitled cause, which said amended 
answer is in the words and figures following, to wit: H 
g Amended Answer. 
7 United States Circuit Court, Northern District of Illinois. 
1] CONSOLIDATED SAFETY VALVE Co. ) 
vs. In € hancery. 
IRASTUS B. KUNKLE. 
ra: sick . ; 3 
Vhis defendant, further answering, says that the said letters 
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patent of 1869, numbered 85965, were illegally issued, and are null, 
void, and of no effect in law, for this that the said Richardson, the 
alleged inventor, ete., as in said bill of complaint set forth, did not 
in the specifications of said letters patent, number 85963, particu- 
larly point out and distinctly claim the part, improvement, or com- 
bination which he claims as his invention or discovery. 
J. H. RAYMOND, 
Def’t's Solr & of Counsel. 


Endorsed’: Filed Nov. 1, 1882. Wm. H. Bradley, clerk. 


Afterwards, to wit, on. the second day of November, in the ad- 
journed October term of said court, A. D. 1882, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: : 


Order. 


CONSOLIDATED SAFETY VALVE COMPANY ) 
US. + In Chaneery. 
Erastus B. KUNKLE. 


o2 Now come the parties by their solicitors, and the remaining 

arguments of counsel in this cause being now heard and con- 
cluded, and the court not being sufficiently advised in the premises 
takes the same under further advisement.. 

Afterwards, to wit, on the eighth day of January, in the December 
term of said court, A. D. 1882, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: | 


Decree. 


CONSOLIDATED SAFETY VALVE COMPANY 
US. -In Chancery. 
Erastus B. KuNKLE. 


Now come the parties by their solicitors, and the court having 
considered the pleadings and proofs and the arguments of counsel 
submitted herein, and being now fully advised in the premises, finds 
that the defendant does not infringe the complainant’s patent as 
claimed in the bill of complaint herein. It is there upon ordered 
and decreed that said bill be dismissed at complainant’s costs, and 
that execution issue therefor. 

And now comes the complainant: by its solicitor, and prays 
Oo an appeal herefrom to the Supreme Court of the United States, 
which is allowed upon its giving bond in the penal sum of 

one thousand dollars, to be approved by the court. 

On the same day, to wit, on the eighth day of January, A. D. 1883, 
Judge Blodgett filed in said clerk’s office his opinion in said entitled 
cause, which said opinion is in the words and _ figures following, to 
wit: 


} 
: 
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o4 Opinion of Judge Blodgett. 
Circuit Court of the United States, Northern District of Illinois. 


Tur CONSOLIDATED SAFETY VALVE Co. 
Ds. 


Erastus B. KUNKLE. 


This is a suit to enjoin the alleged infringement by defendant of 
two patents issued to George W. Ric hardson, one, No. 98,294, dated 
September 25, 1866, for an “ Improvement In Safety Valves,” and 
the other, No. 85,963, dated January 19, 1869, for an “ Improvement 
In Safety Valves.” 

The defenses relied upon are: 

Ist. That defendant does not infringe. 

2d. That complainant’s patents are void for want of novelty and 
for uncertainty in the specifications and claims. 

The: peculiar feature of these two patents is what is termed by 
he experts the stricture, the operation of which 1s to secure an addi- 
ional lifting force on the head of the valve beyond that of the initial 
pres-ure inside of the stehm generator ; and the second patent, which 
purports to be an improvement on the first, has an arrangement by 

which this stricture is made adjustable by a peculiar device 
35 which is minutely described. - These patents have been sev- 

eral times before the courts, and so far considered in the light 
of the state of the art as to very much abridge the area for discus- 
slon or col ees tion 1n this case. 

In hake ‘roft vs. Boston & Lowell Railroad Company, ni. pa in 
Ist Banning hd Arden 215, and in Richardson vs. Asheroft, not re- 
ported, the ‘contest was between the Richardson patent and the Nay- 
lor patent, issued in England in July, 1865, and in this country in 
1866, a month or two after the first Richardson patent, and Judge 
Shepley, before whom these cases were heard, held in the first-named 
case that the Richardson device did not infringe the Naylor patent, 
and in the second case, that the Naylor patent did not infringe the 
Richardson 

Lhe Naylor patent was for a safety valve, constructed with an 
extended area upon the head of the valve for the purpose of aiding 
in the lift, and in that respect it was claimed that Richardson in- 
fringed upon Naylor. ) 

Judge Shepley, in his opinion in the first mentioned case, says: 

“Without adverting to the patents of Hartly, Waterman, and 
other devices olde r than Naylor’s, we have seen - Naylor could 
not with propriety claim to hi ave been the inventor of the combina- 
tion in a spring safet ty valve of every form of proj vier overhang- 
Ing, downward-c ‘urved-lip or periphery, with an annular recess sur- 
rounding the valve-seat into which a portion of the steam is di- 

rected as it issues between the valve and its seat. HE te 
ob “ Naylor did not invent the overhanging, downward-curved- 
lip or periphery, nor was he the first to use an annular cham- 
ber surrounding the valve -seat, Into which a portion of the steam 1s 
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deflected as it issues between the valve and its seat. His claim must, 

therefore, be limited to the combination of the other elements, with 

precisely such an annular recess as he has described, and operating 

in the described manner, so far as such recess separately or in com- 

bination differed in construction and operation (if it did materially 

differ in those respects from those which had preceded it). The 

claims cannot be made to cover a safety-valve like the Richardson 

valve, which, in its construction and mode of operation, is substan- 

tially different from the valve described in the Naylor patent, simply 

| because the Richardson valve, in common with the Naylor valve, 

has the overhanging, downward-curved-lip or periphery, and an 

annular recess surrounding the valve-seat into which a portion of 

thesteam issuing from between the valve and its seat is deflected. The 

differences between the Richardson and Naylor valves in construction 

are apparent upon an inspection of the drawings in the respective pat- 

ents. The difference in the mode of operation is most clearly proved 

by the testimony of experts in the case. In the Naylor valve it ap- 

pears that it was the intention of theinve ntorto use the lunpact of the 

issuing steam upon the concave lip of the valve to assist in lift- 

37 ing it, and only this, so far as it was aided by the diminution of 

the atmospheric pressure on the top of the valve, consequent 

upon the issuing of a portion of the steam in an upward direction 

41> around the periphery of the valve; the annular chamber, into which 

the steam is discharged on leaving the valve, serving no other pur- 

pose than that of a conduit for the steam, when the valve is con- 

‘ structed in accordance with the drawings 1n the original patent. In 

| the Richardson valve, when the valve opens, the steam expands and 

flows into the annular space around the ground joint. Its free 

escape Is prevented by a stricture or narrow space formed by the 

outer edge of the lip and the valve seat. Thus the steam escaping 

from the valve is made to act by its expansive force upon an addi- 

tional area outside of the valve proper, to assist in raising the valve, 

this structure being cibinaedl as the valve is considerably lifted from 

4 its seat, and varying In size as the quantity varies of the issuing 

steam. There would be no such variable stricture in the Naylor 
valve.” 

This case went to the Supreme Court of the U nite d States, and in 
its opinion, affirming the case, the court says: “Taken as a whole, 
the facts show conclusively that the assignor of the complainant 
(Nailor) was not the first person to devise means for using the recoil 
action of steam to assist in lifting the seat of the steam valve for the 

purpose described, and it follows that the patentee in suit 


38 must be limited to what he actually invented, which is the 
devices shown in the specifications and dr awings, to enable 
the party to avail himself of such recoil action.” * * * * 


“Coming to the specification that describes Me steam valve used 
by the respondents (Richardson’s), it will at once be seen that its 
construction and mode of operation is substantially different in im- 
portant particulars, as follows: 

“When the valve opens, the steam expands and flows. into the 
annular space around the ground joint. Its free escape, which 
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of the art at which I. have arrived after a patient study of the ree- 
ord, excepting to this extent: I consider it to be fully proved that 
some valves had been made before 1866 which operated on the 
same general principle with that of Richardson, and were of some 
value. Especially is this true of the Naylor and Waterman con- 
trivances, and probably of Beyer’s.” eee ace 

‘In this state of the art Richardson describes an annular chamber 
outside the ground joint of a valve, and so regulated. by the crack, 
or operated between its lp and the main body of the valve that it 

will confine or ‘huddle, as the experts say, the steam, when 
4] it begins to escape from the chamber, and will presently, 

afterwards, open more widely and let the steam escape, and 
not interfere with the rapid fall of the valve bichcite it has lost too 
much steam.” | 

The learned judge then particularly describes the Crosby device, 
the peculiarity of which is that when ‘the valve rises. an additional 
part of its under surface 1s exposed to the action of thesteam in the 
i vs. This additional part is either masked or neutralized 
until the valve begins to rise, when it furnishes an additional lift 
savcasiaaed to the additional area exposed, and concludes as. fol- 
lows: “ Now it is plain that this contrivance does not come strictly 
within the language of the plaintiff's c cl. aim of a safety \ valve with 
the circular or annual lip, We. He * . 
“Considering the state of the art as I ce found it to be, that Rich- 
ardson was not the first inventor, and apply more or less well the 
principle of the additional area, nor that of the stricture, he could 
not, whatever the words of his claim, successfully enjoin the use of 
a valve resembling his own only in its adoption of these general 
ideas.” 

The result of these judicial constructions upon the Richardson 
device, as I understand them, is to limit the Richardson patent to 
the special device therein shown for obtaining a common result. In 
ther words, although Naylor showed an extended area of the valve 

head with a downward curved lip or flange, ei reby producing 
42 an annular chamber or recess by which the escaping steam 

was impeded in its progress to the open air, arid an addi- 
tional lifting force secured for raising the valve, and though Crosby 
showed an increased area of valve surface, upon which the steam 
began to press as soon as it commenced to escape through the ground 
joint, vet neither of these infringe the Richardson patents, because 
they are not just like Rich: irdson’s. They produce the same result, 
but each by a somewhat different mechanical appliance, and Rich- 
ardson was not held entitled to invoke the doctrine of equivalents. 

The defendant’s valve shows an extended area of the valve head 
so as to form a flange and an extension of the valve seat upwards, 
so as to form a ring encircling and reaching above the extended 
valve head, so that the steam as it escapes through the ground joint 
impinges upon the flange of the valve head, and. by its impact fur- 
nishes an auxiliary lift to aid in raising the valve still higher. .The 
Kunkle valve shows.also a serew ring attached to the valve seat, and 
so arranged as to be movable up and, down, thereby controlling to 
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some extent the direction of the ese: aping steam, and causing it to im- 
pinge more or ee ly upon the flange of f the valve head. Butin 
th . ‘light o the 1 Nonny, and es pecially Ol the serles of Inte re sting 
sabi ar oot perenne made by Mr. Hoadley, the defendant’s ex- 
pert witness, with defendant’s valve in comparison wit th the Richard- 
Webster, oor’ ly,and Wate rman valves, I fail to find in de- 


son, 

13 - idant’s ve alve the stricture hese s shown in and especially 
ided for by the Richardson valve. There may be some 

stricture ‘tha is, the steam may be to some extent huddled, and 
compelled to exert its expansive force on the under side of the 


ext nded area of the valve-head, by means of the crooked or Angu- 
lar passages through which it makes its exit to the Open air; buta 
stricture as such Was hot the invent lon Oo] ' Rie he irdson. Mr. Forbes, 
complainant’s expert, finds the strict “cee Webster patent, and 
one in Ritehies’, to such an extent that | It can — converted 
into the Richardson valve by slightly ms is “the periphery of 
the supplemental flange:” and Rich: ndson himself in the Water- 
man reissue, must be held to have assented to the claim that the 
Waterman valve- shows a stricture, while the Beyer, Hartly, Greene, 
and Naylor valve also show that the steam in its escape must be to 
some extent impeded, and thereby compelled to exert some expan- 
sive force upon the supplemental] areas of their ay Ng tive valves. 

While in Richardson’s valve the expansion of the steam in the 
annular chamber, made by the downward curved ier is the chief 
factor relied upon for an increase of lifting force, and this annular 
expansion chamber acting in conjunction with the stricture or throt- 
tle-escape, Piteniatt for the steam from the ex pansion chamber is the 
peculiar feature of Richasdesa's device. 

Webster, it seems to me, shows not only a stricture, but the 

4-4 element of adjustability Is clearly shown by the provision for 

raising or lowering the auxiliary plate or flange upon the 

spindle of the valve, so as to increase or diminish the opening for 

the escape of the steam frony beneath the extended area of the sup- 
plemental flange. 

I am certainly unable to find in Kunkle’s valye such a stricture 
as 1s specially deseribed by Richardson In his patent of 1869. On 
the specifications of that patent he says: “The said means so pat- 
ented” (referring to his patent of 1566), “consisting in forming the 
valve with a surface outside of the ground joint for the escaping 
steam to act against, the said surface being surrounded by a pro- 
jecting lip, rim, or flange, leaving a narrow space for the escape of 
the steam when the valve is open but which, although of greater 
diameter than the \ ralve s¢ at by reason of the sat lip, prese nts a less 
area of opening for he escape ¢ of steam than is produ :ced at the valve 
seat; so that the steam which escapes through the area between the 
valve shall exert pressure between the said surrounding surfaces, 
and thereby not only open the valve completely, but hold it up until 
the pressure of the steam in the boiler falls below the pressure by 
which the valve was opened.” 

This, as I.understand it, is Richardson’s definition of the con- 


struction and operation of his stricture, and requires, in specific, 
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| terms, that the space for the escape of the steam between. the 


| 45 flange and ring encircling the expanded valve head shall be 
of less area than the area of escape at the valve seat, a pecu- 
harity not provided for in Kunkle’s valves, and evidently not in- 

tended to be a part of his mechanism, as from the time the steam. 

passes through the ground joint of the Kunkle valve it is nowhere 
throttled and compelled to pass through a less area on its way to the 

open air, its exit passages Increasing constantly in area, instead of 
| diminishing. With strictures shown in the older stages of the art, 
7 [ am therefore clearly of the opinion that Richardson must be con- 

fined to his special mode of producing the stricture; and I am also of 
opinion that whatever of stricture the defendants show is more nearly, 
in the mechanical mode of producing it and in its operation, like 
the older devices of Beyer, Hartley, Webster, Greene, Waterman, 
and Naylor. It is true the defendant uses a screw ring in his valve, 
and that Richardson in his patent of 1869 shows a screw ring; but 
the screw ring shown in the defendant’s device is not, in its func- 
tion nor relation to the operation of the defendant’s patent, the same 
as the screw ring of the complainant’s device of 1869. The com- 
plainant’s screw ring was intended specifically to operate as a strict- 
ure or to regulate the size of the opening for the escape of the steam, 
oe a duty which is not performed by the defendant’s ring. The claim 
* &F of Richardson in the patent of 1869 is “for a combination of the sur- 
face beyond the seat of the safety valve with the means herein de- 

| scribed for regulating or adjusting the area of the passage for 

5 46 the escape of steam, substantially as and for the purpose de- 

scribed.” | 

The specifications describe minutely the means for regu- 
lating or adjusting the “area of the passage for the escape of steam ” 
to be by the operation of a screw ring In connection with a central 
aperture and the disk f. Here was a peculiar method of throttling 
or holding the steam so as to make its expansive force available as 
an auxiliary to help lift the valve, and the claim covers only that 

» 4 special combination. — 

A new outlet for the steam inside of the outlet between the ex- 
panded head of the valve and its extended seat is provided in Rich- 
ardson’s later patent, and his claim must be held to cover only that 
peculiar mechanism by which the new outlet is provided, and its 
function determined in combination with the other parts of his 
device. 

After Webster had taught the world how to regulate the escape of 
the steam by his movable plate upon a spindle on the valve head, 
and to hold it at the proper point of adjustment by the set screw, 
Kunkle was, it seems to me, at liberty to regulate the opening for 
the eseape of the steam by means of a screw ring upon the periphery 
of the valve seat, or by placing such a ring upon the extended valve 
head, if he saw fit to do so. The idea of so regulating even the size 
of the stricture by a movable plate is older than Richardson’s inven- 

tion, and was public property when his invention was made. 
47 I will add, that from the experiments made by the experts 
in this case,as shown in the proof, it seems quite probable to 
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the improved practical results obtained by the Richardson 
and Kunkle valves over those previously in use is as mue h) iT ttribu- 
table to their improved finish and mechanical perfection as to any 
newly invented element they contain. 

In the hands of-a skilful m anipulator valves constructed acecord- 
Ine to thi Spec if 1 eations oft t "0 W ebster and fartley patents, includ- 
ing the proportions given in that patent, did their work substantially 
as well as the Richardson and — — »valve. The Webster, Hart- 
levy, and Waterman valves, when ricer we ll made, showed 
results closely approxi nating to the ee st results of Richardson’s de- 
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HE CONSOLIDATED SAFETY VALVE COMPANY 
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Know all men by these presents that we. The Consolidated Safety 
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Valve Con pany, of Boston, Massachusetts. and Samuel W. Adams, 
of the city of Chicago, Cook county, Illi | 

bound unto Erastus B. Kunkle, of the city of Ft. Wayne, Sri 
In the sum of one thousand dollars. LO be paid LO the s said I) LUuS 
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B. Kunkle, his executors or administrators, to which payment well 
and truly to be made we bind ourselves and each of us jointly and 
severally and our and each of our successors, heirs, executors, and 
administrators firmly by these presents. | 
Sealed with our seals. Dated this 6th day of March, 1883. 
Whereas the above-named, The Consolidated Safety Valve Com- 
pany, hath taken an appeal to the Supreme Court of the United 
50 States to reverse the decree rendered in the above-entitled ae- 
tion by the circuit court of the United States for the north- 
ern district of []linois— | 7 | 
Now, therefore, the condition of this obligation is such'that if the 
above-named the Consolidated Safety Valve Company shall prose- 
cute its appeal to effect, and answer all costs and damages if it shall 
fail to make good its plea, then this obligation shall be void, other- 
wise to remain in full force and virtue. 
THE CONSOLIDATED SAFETY VALVE CO. 
By CHAS. A. MOORE, President. 
SAMUEL W. ADAMS. 


Sealed and delivered in presence of, as to Charles A. Moore, 
J. KNOX BURTON. 


Ciry AND CouNTY oF NEW YORK, 88s: 

On this 6th day of March, 1885, before me personally came Charles 
A. Moore, the president of the Consolidated Safety Valve Company, 
with whom I am personally acquainted, who being by me duly 
sworn, said that he resided in the city of Brooklyn, State of New 
York, that he was president of the Consolidated Safety Valve Com- 
pany, and that he signed the corporate name of the Consolidated 
Safety Valve Company to the within instrument by order of the 
board of direetors of said COM pany for the purposes therein men- 
tioned. 

[SEAL. | | J. KNOX BURTON, 
Notary Public (172) N. ¥. Co. 
) | Approved : | 
H. W. BLODGETT, Judge. 


Endorsed: Filed March 8, 18838. Wm. H. Bradley, clerk. 
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5? Stipulation. 
Unirep Srates oF AMERICA, Northern District of Illinois: 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 
THE CONSOLIDATED SAFETY VALVE COMPANY 
US. > In Equity. 
Erastus B. KuNKLE. } 


It is hereby stipulated by and between the parties to the above en- 
titled cause that upon any hearing In said cause the complainant and 
defendant may read in evidence or refer to any part of or all of the ex- 
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} 


hibits, specifications, affidavits, and depositions contained in a_ bgund 
e hereto attached and entitled on its back, “ Cireutt Aft of 
the U.S. district of Massachusetts. In equity. Consolidated Safety 
Valve Company, complainants, v. Crosby Steam Gage and Valve 


] 


Company, defendants, pleadings and evidence,” with the same force 


‘ 


pipe 
- » » ” 4 z ee ] ] ’ ] ’ . 
ind effect as if said matters contained I Sala bound voiume were 
| ’ | } ¢ pam 5 “ —- ‘4 
regularly and legally taken as competent evidence 1n this cause. 


y, 
” 


Chicago, Illinois, February 01 
| R. L. TATHAM, 

Complainant’s Solicitor. 
J. H. RAYMOND, : 


De f’t’s Solr WY ot ( ounsel. 


“sa 
~ 4 } ,* ° } : ; z } > es 
> SPRDIUL ron (Ik TL f 7 pplar anh S Prenuta PIC 1 Pecord. 
3 er ete esa 
Cirenit Court of the United States, Northern District of I]- 
linols In Chancery 
THe CONSOLIDATED SAFETY VALVE COMPANY 
Erastus 8b. KUNKLI 
1 Sp Se J ——- } , 
I ~ rep ipulated by and between the parties to the above eNn- 
« 7 ’ “s ay y> a re 4 “tee ke ‘} + : ‘ ; 
titled cause that the affidavits of George William Richardson, Charles 
a 


A. Moore, and Charles W. Forbes, there being two affidavits of said 
7 } P 7 } . | “ j {* ; 

Horbes therein contained in the printed papers Ol complainant On 
netion, together with the 


its application herein for a preliminary 1njunct 

exhibits referred to therein. shall be, and are hereby. made the com- 
plaina Sp ma faci Cast fe l thi final hearing in this enuse: the 
rio hit of cross-examination of said witnesses upon the subject matter 
contained in said affidavits beine hereby saved to the defendant, 
Upon ren days’ notice to the complainant. or its solicitor to produce 
sald witnesses. or any of them. for such cross-examination. And 
the di fendant herebv admits thie alleeations In sald bill of COll- 
plaint herein heretofore filed, as to the due and legal incorporation 

| | % 


Ol said con pialhant, 
JAS. H. RAYMOND, 
Noli: tO) anid of f OUNRe / for De fi ndant. 


THOS. WM. CLARKE, 


ngs | ae 
Of Counsel for Complainant. 


4 ‘ 4 ‘ > } , . . j ‘ ? ? ° + a } . eae 
') (jreuit Court of the United States.Southern District of Illinois. 
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Erastus B. KunKLE 


Affidavit of Charles W. Forbes. 


‘] . y ‘ . | ? 7 1 J : - 
|, Charles W. Forbes, being duly sworn, on oath depose and say, 
age; at present reside in Boston, 


that [am thirty-eight years of 


a CA iis 


4 
& 
‘ 


Massachusetts. and am a mechanical! engineer and an exper 1) 


patent causes. 
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The Common or Ordinary Safety Valve 


ERASTUS B. KUNKLE. . 95 


For the past: twenty years I have been continuously engaged in 


various mechanical pursuits, and have been employed asa machinist 


in various manufacturing establishments, and particularly engaged 
in the construction and management of steam engines and _ boilers. 

[ was formerly in the employ of the Danforth Locomotive anid 
Machine Works, at Paterson, New Jersey, and subsequently appointed 
an assistant engineer in the United States Navy; served at sea as 
such nearly four years, and have sinee filled the position of principal 
examiner in the United States. Patent Office. 

While occupying that position I was accustomed to compare de- 
scriptions, drawings, models, and machines, including contrivances 
using steam with each other, and others to: which they related, and 
to which they were more or less similar. 

After six years’ experience in the United States Patent Office, I re- 

signed the position of principal examiner, and during the 
55 past four years have been frequently called to testify as an 
expert in the courts of the United States. 

I have examined, and understand, the inventions set forth in 
United States letters patent for :mprovement in safety valves granted 
to George W. Richardson, Septem ber 25, A. D. 1866, and January 
19, 1869, and numbered respectively 58294 and 85963. 

[ am also familiar with the state of the art appertaining to safety 
valves as it existed at the time of the grant of the Richardson let- 
ters patent referred to. 

In explaining the nature of these inventions I will first describe 
the construction and operation of the ordinary or common safety 
valve, and point out the objections to it,so that the present inven- 
tions, which are designed to overcome said objections, may be readily 
comprehended. 


Common or Ordinary Safety Valve. 


The ordinary safety valve, represented in Plate 1, consists of a 
circular dise of metal, bevell od inwardly at its periphery to form a 
face, which is desioned to rest upon a corresporiding bevelled seat, 
within an annular casing that surrounds the aperture in the shell 
of the boiler, to which it is secured. 

‘Such valves have been loaded in various ways, to maintain them 
in their seats and permit them to open whenever the pressure in 
the boiler exceeded the load upon them—by a weight pressing di- 
rectly upon them, by aspring acting directly upon them, and located 
either over or under them—or by such devices arranged in proximity 
to them and operating through intervening levers. 

The direct acting spring, placed over the valve has been found, 
In practice, the best arrangement known for such purpose ; the use 
of levers being attended with a possible derangement, inaccuracy of 
fit and consequent imperfection in the bearings of the several mov- 
ing parts, which cause oblique strain and friction; and also by the 
accumulation of dirt were rendered unreliable, and in many cases 
inoperative. 

(Here follows diagram, marked page 56.) 
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The defects experienced in the ordinary safety valve, par- 

57 & 8 ticularly when held in position by a direct acting spring, 
have long been understood ; and the desirability of overcom- 

ing its defects has frequently been presented by eminent engineers. 

The part a ar difficulty with the ordinary safety valve lies in its 
restrirted range of action, due to the const tantly increasing resistance 
of the s p om when compre ssed, which prevents the valve from open- 
ing sufficiently wide to discharge the steam as fast as it 1s generated 
in the alee ao causes a surplus pressue to acc vumulate in the 
boiler above that at which the valve is adjusted to open. 

This danger cannot be avoided by substituting valves of a larger 
size, which, instead of giving increased freedom to the discharge of 
the steam, are actually inferior in this respect to the smaller valve. 

This arises from the circumstance that the pressure required to 

| the valve increases as its area or as the squc ure of its 
diameter: whilst its area for « lischarge increases only as its cre Uuln- 
ference or directly as its diameter. 

This result is also not altered i 
a lever with aspring balance at t 
ployed, pressing directly upon the valve; the pre aac e of the spring 
and its motion be ing then the same as those of the valve, instead of 
the pressure of the spring sen diminished and its motion in- 
creased, both in the same ratio, by the action of the lever. 

Prior to the time of the grant of Richardson’s letters patent re- 
ferre d to, it appears to have been the particular aim of all inventors 
in this direction to construct a valve that would open sufficiently 
are to carry off the steam faster than it was generated above the 
pressure the boiler was intended to be subjected to. 

The construction adopted to carry out this object was to provide 
an annular flange upon or near the periphery of the valve and be- 
yond its seat or ground joint, so constructed in relation to the valve- 
seat casing as to form achamber beneath it, and having a contracted 
outlet from said chamber to the atmosphere that would arrest the 
current of the escaping steam, which, by its expansion or recoil 

action, would produce a pressure within said chamber to act 
59 upon the under side of the additional flange and give greater 
lift to the valve. | 

This construction perfectly served its purpose; that is, to overcome 
the increasing resistance of the oe and permit the valve to open 
sufficiently wide to carry off the steam much faster than it was gen- 
erated, and so prevent a boiler bent: being subjected to a higher 
pressure than that to which the valve was adjusted. 

All valves operating upon this et which existed prior to 


the eases where, instead of using 
ie end, a large spiral spring is em- 


the grant of Richardson’s letters patent were provided with addi- 
tional surface, so arranged as to accomplish this result. 
It served the sole purpose of securing a higher lift to the valve, 


and overcame the danger of over pressure. 
An practical use, however, a new and worse difficulty arose from 
h construction. It was found that after the valve h: ad opened 
ith it would not return to its seat until the working pressure 1n 


ie boiler had been lost—twenty per cent., and in some instances 


- = 
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early fifty per cent., of the pressure being wasted. This practically 
deprived it of utility, and such a valve never went into use. 

Mr. Richardson’s invention overcame this last-mentioned defect 
and it consisted essentially in, proportioning said chamber, its hori- 
zontal area, and its escape opening to each other and to the degree 
of tension of the spring, whereby such a valve will suddenly close 
when the pressure in the boiler is reduced but slightly below the 
pressure at which the valve opened. 

Mr. Richardson’s first patent of 1866 describes, for the first time 

i in the art, a safety valve which not only has the ‘apicity for open- 
ing wider and relieving the boiler at the time when the pressure has 
- risen above the working pressure, but which will also close promptly 
when the pressure has been reduced either to the working pressure 
of the boiler or to a point slightly below it; the valve operating to 
open or close within a very short range of pressure—usually in 
practice three or four pounds—and _ possessing capabilities of work- 

ing within one pound. 

Tn this patent Richardson refers to this peculiar and original 
quality of his valve in these words : 


(Here follows diagram, marked page 60.) 


» 61 &62 “With my improved safety valve, constructed as now de- 
scribed, and attached to the porebygs in the usual way, 
the steam, escaping in the direction indicated | yy the arrows in fig 
ure 3, first lifts the valve from its seat and ground joint E F, and 
then passing into the annular chamber D D, acts against the in- 
creased surface of the valve-head, and by this means, together with 
its reaction produced by being thrown downwards upon the valve- 
seat E E, it overcomes the 1 ‘apidly i increasing resistance of the spring 
or balance, lifts the valve still higher and escapes freely into the 
open air until the pressure in the generator is reduced to the degree 
desired, when the valve will be immediately closed by the tension 
« of the spring or balance.” | 

Thus not only does Richardson say that his valve possesses the 
function of working in close relation to the working pressure of the 
boiler, which is the degree desired, but / describes, very accurately, 
the means for effecting this result, as follows: 

“This flange or lip ¢ ¢, fitting thus loosely around the valve-seat 
e¢,is separated from it by about one sixty-fourth of an inch of an 
ordinary spring or balance. For a strong spring or balance this 
space should be diminished, and for a weak spring or balance it 
should be increased to regulate the escape of steam as required.” 


He gives exact and definite proportions for the size of his stricture* 
in connection with an ordinary spring; and he also gives the pro- 
portion in which the area of the safety valve, constantly exposed to 
steamway when closed, is to be increased, and a proper chamber 


*The escape passage from the supplement: r iinet to the atmosphere; this being, 


since the introduction of the Richardson valve, technically known in ite art usu 
‘¢stricture.’’ 
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formed under it, in order to present sufficient additional area and 
space for the action of the escaping steam after the valve has lifted 
from its seat. He says: 

“To the head of the common safety valve, indicated by all that 
portion of figure 2 lying within the second cirele from the common 
centre, I add what is indicated by all that portion lying outside of 
the said circle, in about the proportion shown in the figure.” 


He follows this by directions which secure a chamber terminated 
by a stricture under this added area, 
63 With these directions thus given in Richardson’s patent, a 
definite rule was established in this field of invention; and 
thus, for the first time in its history, was the result produced of clos- 
ing a valve with a very small margin of loss of pressure below the 
opening pressure, whereby nothing but excessive pressure was re- 
leased, the working pressure remaining practically undisturbed. 

Richardson was not the first to discover that by exposing an add1- 
tional surface in the valve to the escaping steam the valve could be 
opened wider and the boiler relieved more rapidly, for the state of 
the art shows that that thing was well known long before the time 
of Richardson; but what he did discover was a practical way of do- 
ing that thing so that a valve which accomplished this result could 
be used by users of steam without undue waste occasioned by the 
gradual and sluggish seating of the valve, whereby not only the ex- 
cessive pressure was released, but a very large part of the pressure 
below the working pressure was absolutely logt. 

This closing action in the Richardson valve from its extreme open 
position while discharging is as follows: When the excessive press- 
-ure is released the valve gradually recedes from its extreme open 
position, which reduces the size of the outlet at its seat, or ground 
joint. Now, if the stricture was correspondingly reduced in size, 
the pressure in the supplemental chamber would fall in the same 
ratio as the boiler pressure, and the valve would continue to close gradu- 
ally so long as the sum of the boiler pressure and the supplemental 
pressure was reduced equally with the resilient power of the spring, 
and until the valve was seated; but when a certain point in the 
closing movement of the valve is reached the size of the outlet at 
the ground joint continues to diminish, while the size of the stricture 
remains constant, or does not diminish in so great a degree, conse- 
quently the pressure in the supplemental chamber falls at a much 
greater ratio than the boiler pressure, and the relief in the supple- 
mental chamber is so rapid that the preponderance of the spring 
suddenly closes the valve; therefore, with a streneth of spring 
that will allow the valve to open wide, and a size of stricture that 
will produce such an additional pressure in the supplemental cham- 

ber as to cause he valve to open wide, and also to permit 11 


i 
64 to close near the pressure at which the valve opened, it 1s 
obvious that by substituting a weaker spring the size of the 
stricture should be increased to secure the same result: because the 
weaker spring does not require so inuch additional pressure in the 
supplemental chamber to compress it to a degree that will give an 
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d equal lift to the valve; and in the closing movement of the valve 
d : the enlarged stricture will also give the early relief essential to the 
| less pow erful spring. 
t In this first patent of Richardson’s a stricture, when once formed, 
‘ | was permanent, and could only be changed by an alteration, requir- 
f ) ing a mechanic and tools to effect it. It could, for instance, be made 
smaller in size by burnishing in the edge of the depending flange. 
It could be made larger by turning off a part of the flange or of the 
d ~~ extendec valve-seat casing. 
In 1869 Richardson patented a further improvement in this valve, 
a in which the outlet for the escaping steam into the atmosphere could 
ee . “ be increased or diminished in size at the will of the user without 
- the assistance of a mechanic, and without removing the valve from 
e the position where it was placed to work. This improvement con- 
- sisted in providing a screw-ring adjacent to the escape opening, 
which, in its adjustment, would control the stricture, more or less, 
- as desired. This feature of adjusting the stricture is referred to in 
C Richardson’s patent of 1869 in these words: 
is “One part of my present invention relates to a means for regu- 
eC lating or adjusting the area of the aperture for the escape of the 
s steam after acting on the said surface outside-of the valve seat, so 
i : that the valve may be set to close at any desired pressure below the 
eC pressure which will open it; and this part of my invention consists 
’ } in making the aperture or apertures for the escape of the steam after 
= a it has acted on the said surface outside of the valve seat adjustable. 
* * The difference between the pressure against which the valve 
will close and the pressure by which it will be opened will depend 
; upon the distance between the outer periphery of the flangen of the cap 
plate and the inner periphery of the projecting rim q. To render this 
adjustable, the area of the aperture for the escape of the steam be- 
; | yond the valve seat must be adjustable. This is effected by the rais- 
e ing or lowering of the ring u. If it be set to its-.lowest position, the 
‘ , steam escaping from the valve will be free to escape between 
‘ 2 65 the top of the valve and the cap through the central aper- 
: ture, and thence between the upper edge of the ring wu and 
2 the disc f, without materially aiding to lift or hold up the valve; 
but by setting the ring u near to the under surface of the dise f, and 
: thereby reducing the space for the escape of the steam, it will be 
: caused to act, by its elastic force, against the annular space o of the 
cap plate, and thus assist in lifting the valve and holding it up.” 
: He claims: 
: a “The combination of. the surface beyond the seat of the safety 
: valve, with the means herein described for * gulating or adjusting 
the area of the passage for the escape of steam, substantially and 
: for the purposes deseribed.’ 
This improvement for adjusting the size of the stricture was novel 
with Mr. Richardson. 
So that he not only made the discovery that the size of the strict- 
ure was the controlling element in the organization of an automatic 
| safety valve, and was the inventor of the first practical valve that 
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applied this discovery in the arts, but he was also the inventor of 
the first and best mechan ism, forming an organic part of the valve, 
which enabled the stricture to be adjust ted by the user. 

The state of the art as it existed at the time of Richardson’s in- 
vention discloses that Kng ‘lish letters patent were 21 ranted to— 


Nam«¢ Residence. Date. Number 
Charles Ritchie ____... Aberdeen, Scotland Regge ar gsi 8, A. D. 1848 , SEOTS 
Jumes Webster _- _ Birmingham, En Vd July ca: 1857 1,955 
William Hartley- Bury, ; --- August 19, L857 2,205 
Thomas Green, Jr. London, ve ... May a) ae 1,165 


—— 
Ne Nw ~ 
— " > 
— AY 


} rae 
UAT ICSs ever intemal M ure ‘he rFi_ecr, Shi - April 20, = 1865 ~~ LO: oS 
William Naylor 2 iiclaea- é. July - ae |. eae 


4 i > ] ‘4 * . . . 
And | nited States letters patent Lo— 


HIenry Waterman Hudson, N. Y. November 15, A. D. 18538_- 10,243 


(Here follows diagram, marked page Ob.) 


67& 68 for safety valves of the class to which the inventions of 
Richardson rer 

[ have carefully examined, and I understand the construction and 
operation of the soniiiadiines respectively described and shown in 
| titers patent; and I have experimented with safety 
valves made in accordance with those letters patent, and I ‘can “ 
explain their construction and ove ration. 
Not one of these prior patents referred to presc ribed a practical 
e of action to be followed in the construction of the value shown ; 
and not one of them, when constructed as shown and deseribed, « 
be made to operate 10 their closing action similar to the Richardson 
valve, nor without a loss of pressure of at least twenty per cent., and 
In some instances ees fil ty per cent. 


The Ritchie valve 


shown in Plate 2, is what is known in the arts as a “piston” valve, 
and was devised for use as a supplemental relief valve. 

This valve, when constructed in accordance with the patent, will 
cause, when opened, a reduction of the bailer pressure of about fifty 
per cent. before it will seat itself. 

[t contains no stricture whatever; but the supplemental flange 
fits closely to the surrounding wall, and it is incapable of operating 
} anner discovered by Richardson. 
ie only valve among those shown in these anterior patents 


that can possibly be converted into a Richardson valve by changing 
its relatie n of Darts: for example, a strict ure mig! it readily be made 
by simply turning off the periphery of the supplemenéal flange a 
definite amount, as shown, for example, in Plate 3, and it ean then 
be operated similar to a Richardson valve. 


Chis would ais ar to be a very simple matter in effecting its con- 
version, since Richardson has told us in his patent how to do i 


but Mr. Ritchie failed to discover 1t—this fact being a striking illus- 


tration, showing how near an inventor may approach pertection, 
and yet fail to provide the connecting link thereto. 


NO otgrn en cena 
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ERASTUS B. KUNKLE. 

His plan of Meigen the amount of 

69 far as itextended, was based upon a 
viz., that of aaa areas. 

In a letter to the “Artisan,” in f 

published in vol. 16, page 173, he 

“That the top area being made double thai 

steamway, such a ee 

boiler to half that at which the valve lifted 
pro ortions.” 
That 1s, 1f 

will reduce 


11 en 


ie 1) j 
nade qmoupie that 


top area iS 
1 
Lhe 


smede: in the boiler 
Then, by ther $ 

und one-half to one, his theory 
but one-third: and if the 
third LO one, his theory 


fourth. 


respective 


ri ee 11 | } 
l‘o this extent: the top or supplemental area 
a ] + ib | 
the valve Wilt not lift sumeiently against the 


. Tae y vee a S 
to permit the supplemental flange to rise aboy 


it moves, and, therefore, 
a rule was 
the practical limited Mount Wn t 
obtained. 


not 


And turther,. in relation to this valve. it is 

; r 
anything like a piston valy ~on account of th 
. ! a RE. , 
collecting upon the rubbing surface sufficient 


action of t 
An essential point LO be aimed Al 1 any 
valves is to ensure certainty of 
bility to derangement 
Waterman valve 


signed to. open 


The 


shown in Plate 4, was di 
valve, and was 
surface to the es 
Ritchie valve ee ure 
tional pressure beneath the flange 
10 The valve wa 
sistance Was offered LO the Cc 
culty to be with sueh valve in 
was to extreme vibrations 
LO which 


Of SAld lever 


‘aping steam to attain sue 
° a } 
no strict Was provided 


loaded wit h ra | welcht. 


OVercone 
to compensate for the 
the weight was SUS pe 


_~ 
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liquid to cover the 


movement of the piston the sudden Vibratio 
were checked. 
The valv 
not close until the pressure the boiler 
OTC proportionate to the addi 
the supplemental flange, amounting to twenty 


pressure. 


hen construct 


ional re sisting 


reduction o yf press 


Ro 
would quickly reduc 


: proportion 1] the areas are 
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was the pressure would be reduced | 
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xtra liit souo 


nded, a rod being 
carrying a piston that was fitted with 


DIStON, 
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had | 
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ianation OL NIS Valve, 
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ol the under side or 
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ie pre ure ih thie 
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ahd SO atsSo oO obnel 
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o2 THE CONSOLIDATED SAFETY VALVE CO. VS. 
The Green valve, 
shown in Plate 5, is provided with a supplemental surface beyond 


the ground joint and above the same, in the form of a separate disc, 
popes ected to the valve. A fixed casing is also provided, 


tT ids the top of the valve and flange, which forms an 1n- 
{ ehbserainr ice between the flange and the valve, with a con- 


stricted passage to the a itmosphere. 

[his valve is loaded with a weight, and, therefore, there 1s no 1n- 

creased resistance to overcome in its lift Ing action ; but a portion of 

the steam that enters the chamber is available to assist in raising 
| igher after it has lifted from its seat; that portion of the 

surface of the flange directly over the valve being ineffective for 


such MUTpPoOst 
To obtain the necessary amount of lift with this construction, the 


patentee increased the diameter of the flat ge toane xtent that would 
rescenoe a supplemental surface LO the steam and COMLPe sate for 
that part of said surface directly over the valve that is ineffective. 
[In doing this he made a chamber of such capacity that the quantity 
of steam necessary to fill it, and create a1 Seigesrnsaceent 2 re-read 
the valve higher, cannot be ot t rid of in the return or closing Move- 
ment of the valve; and this obstructs said pest action to such a 
degree that nearly fifty per cent. of the working pressure in the 
boiler escapes before the valve will return to its seat. 


71 The Webster valve 


embraces all that is shown in the “Green” valve, and differs from 
it only in making the supplemental Hange vertically adjustable upon 
the valve spindle, by means of which the amount of reduction of 
boiler pressure may be varied within certain limits. 
in my experiments with this valve, made in accordance with the 
bster patent, I found that it could not be adjusted to operate 
within the limits desired in practice, nor to operate with a measured 
egree O1 reduction of pressure. 
With the valve set to open at one hundred pounds per square 
inch pressure in the boiler, and the flange adjusted upon the valve 
spindle to leave a space of one-eighteenth (r )}of an neh _ between 
t and the top-wall on the casing, as shown in figure 1 of the patent 
drawing—the valve partially closed when sn 1e pressure in the boiler 
was reduced to eighty-five pounds per square inch, showing a reduc- 
tion of fifteen pounds per — inch, and at no other position of 
the valve could this margin of reduction be obtained ; slight varia- 
tions ¥ the adjustment of th ‘ flange, up or down, producing widely 
different and disproportionate results. : 
The clades proportion of its parts essential to regulate its action 
to the requirements demanded, and found in the Richardson valve, 
is widely different; and the best that can be said for it is, it contains 
an aggregation of parts, assembled without regard $ any rule of 
action, and in ignorance of the abundant ‘conditions of the problem 
to be solved. 
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The Hartley valve. 


This valve is also provided with a supplemental flange, but no 
stricture; the outlet from beneath said flange being so large as to 
permit a free escape, and, therefore, no accumulative pressure can 

exist beneath said flange. 

This valve receives additional lift, due vali to whatever force 
may exist in the impinging action of the ese ‘aping steam beneath 
the supplemental flange. 

The valve is loaded with a weight, which is constant; and there is 

no increased resistance to overcome in its opening movement. 
72 Its operation in opening and closing is precisely like the 

ordinary valve; and while it will lift higher in its opening 
movement than the ordinary valve, its closing action is extremely 
slow, and it will not seat itself until about thirty per cent. of the 
working pressure in the boiler has escaped. 


The Beyer valve. 


This valve is also provided with an overchanging flange, but has 
no stricture. 3 

The area of the outlet from beneath the flange increases in diam- 
eter and corresponding size beyond any intermediate point of the 
passage from the steam space in the b oiler, and, therefore, the eseap- 
ing steam is not checked in its escape, nor a consequent pressure ob- 
tained beneath the flange. Like the Hartley valve, the only force 
that tends to cause an additional lift to the valve is the i impinging 
action of the escaping steam upon the under surface of the flange, 
which is not appreciable in overcoming the increased resistance of 
the spring, and effecting a greater lift to the valve. 

This valve is: far inferior, in its closing action, to the common 
safety valve, and possesses no advantage over it in relieving the 
excessive pressure in the boiler. 


The Naylor valve 


is also provided with a supplemental flange, and an annular space 


beneath said flange, which serves only as a conduit for the escaping 


steam ; the supplemental flange merely directing the steam through 
said conduit. 

There is no stricture to this conduit, and the escaping steam is 
not checked in its passage through it; and no additional pressure is 
produced within said annular space, and beneath the supplemental 
Hange. 

To obtain the desired additional lift to the valve, so as to provide 
for any increase of the pressure in the boiler beyond the intended 
limit of pressure, Naylor designed a contrivance that caused tlie 
spring that passes upon the valve to act, not through a constant 

lever, but through one which varies in its effective length ; 
73 diminishing i in length, as the valve rises, in the same propor- 

tion that the tension of the spring is increased by the rising 
of the valve, so as to prevent any increase taking place in the total 
pressure upon the valve. 
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I have tested the said valves, and I understand the construction 
and oper ition of the same. 

| have also examined two patents granted respectively May 4th, 
1875, and July 24th, 1877, to Erastus B. Kunkle, of Fort Wayne, 
Ind., and I understand the contrivances therein described, and the 
same are embodied in the valves complained of. 

The “Kunkle” valve, represented in Exhibit drawing, Kunkle, A 
contains an annular flange upon the periphery of the valve, which 
presents additional surface for the escaping steam to act upon ; said 
flange being constructed and arranged in respect to the extended 
valve-seat casing to form a chamber with a permanent constructed 
escape passage. | 

The relative nee tions of the ad itional surface, capacity of the 
supplemental chamber, strength of spring, and size of the stricture 
are, relatively, the same as set forth in Richardson’s first patent. of 
1866. 

[ caused experiments to be made with this valve on the 10th 
November, 1880, and found its operation to be identical with a Rich- 

ardson valve made in accordance with said patent. 
Vo The Kunkle valve represented in Exhibit Drawing, Kun- 
kle, B, includes the same construction and relative propor- 
tion of the parts enumerated in reference to Exhibit Drawing, Kun- 
kle, A, and set forth in Richardson’s patent of 1866. 

This valve is further provided with. an adjustable screw ring for 
varying the size of stricture, identical with the device set forth in 
the Richardson patent of 1869, and for the same purpose. 

I have caused extended experiments to be made with this valve, 
together with a Richardson valve which included both of Richard- 
son’s Inventions, and made in accordance with Richardson’s patents; 
these valves being of corresponding commercial size, and known to 
the “trade” as two and one-quarter inch valves. The experiments 
were conducted at the same time and place, under precisely the same 
conditions ; and the comparative results obtained were the same, 
and the action of the valves identical. 

The following table, giving the dimensions in these valves of the 
corresponding a involving the essential proportions ; the relative 
compression of the spring ; the additional pressure within the sup- 
plemental chamber ; together with the comparative results noted in 
a subsequent table, conclusively shows that the inventions of Rich- 
ardson are directly appropriated in the “ Kunkle ” valve. 

Richardson. Kunkle. 

Diameter of steam-way ---. .--.-.------ Boe es 22h! 

2. Area or initial surface exposed to the 


steam-way - Pa we: satus 4.201” 3.97" 
3. Total area of valve and extended fla nge- 45" 7.94" 
4. Supplemental area [difference of above 
8 Seeneeaeeah shee Roere: 1 438” 3.97" 
5. Circumference of exte nded fla ae 10.147” Q QQ’ 
6. Compression of spring under 100 Ibs. per A 
: 4! 
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The Kunkle valve, Ezhibit B, contains the adjustable screw ring 
for varying the size of the outlet from the supplemental chamber 
beneath the extended flange on the valve, and is provided with 

notches upon its periphery, which engage with a spring stop 

76 on the valve-casing to facilitate the uniform and delicate ad- 

justment necessary, the same as adopted in the Richardson 
device. 

(Here follows diagram, marked page 793.) 

In order that the terms employed in the following description and 
table, with reference to the amount of adjustment of the screw ring 
which regulated the size of the stricture, may be understood, I will 
state, that, for convenience and certainty, a series of external slots, 
or notches, are provided in said ring, extending entrirely around the 
same, and designed to receive a pin, or spring stop, which also en- 
ters into a corresponding hole in the valve-casing, which retains the 
ring at whatever position it is placed; a rotation of the adjustable 
ring, one notch being equivalent to a Vertical movement of the same, 
one three hundred and twenty-fourth of an inch in the Richardson 
device, and one five hundred and ninety-fourth of an inch in the 
Kunkle device. The same number of screw threads per inch, namely, 
eighteen, is also adopted, to give the same amount of vertical move- 
ment with each complete rotation of the ring. The valves were 
both adjusted to open at one hundred pounds’ pressure per square 
inch, and the size of the stricture was taken when the adjustable 
screw ring was set to produce the desired and same amount of reduc- 
tion of pressure in the closing operation of the valves. 

The amount of compression of the commercial spring necessary 
to sustain a pressure of one hundred pounds per square inch is five- 
tenths of an inch in the Richardson valve, and but four-tenths of an 
inch in the Kunkle valve; this difference of one-tenth of an inch 
being partly due to the difference in the areas of the respective valves 
exposed to the steam way when seated, the Richardson valve pre- 
senting greater surface thereto, and requiring the proportionate 
greater power of spring to maintain the valve in its seat. The com- 
parative strength of the spring, therefore, is substantially alike. 

My first experiments with the Richardson valve Was made with 
a strength of spring that required a pressure of five-sixteenths of an 
inch to produce a degree of tension that would allow the valve to 
open at a pressure of one hundred pounds per square inch. 

The ring was first adjusted to entirely close the escape opening 


or stricture, and then turned two notches to obtaina slight opening, 


the valve opened at one hundred pounds’ pressure, and con- 
tinued to discharge until the pressure in the boiler was re- 
duced to eighty-six pounds—which indicated that the strict- 
ure was too small with the strength of spring employed. 

The ring was then adjusted to four notches open, increasing the 
size of the stricture: the valve opened at one hundred pounds’ pres- 
sure, as_ before, and closed when the pressure had been reduced to 
eighty-eight and one-half pounds, showing a difference in amount 
of reduction of pressure of two and one-half pounds. 
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| Companies Exiubit Drawing Kutkle B 
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The next and succeeding experiments, up to the tenth trial, the 
ring was adjusted to gradually increase the size of the stricture,— 
the amount of reduction of pressure at the time the valve seated be- 
ing as gradually diminished until it closed at ninety-seven pounds, 
which was the degree of reduction desired—the ring at the last or 
tenth trial being adjusted to sixteen notches open. 

I then substituted a weaker spring, in which the amount of com- 
pression required to control the valve to openat one hundred pounds’ 
pressure persquare inch was five-tenths of an inch,or three-sixteenths 
of an inch more than that required in the spring employed in the 
above experiments; the adjustable ring remained at the same post- 
tion, namely, sixteen notches open; the valve opened at one hun- 
drep pounds, and closed when the pressure had fallen to ninety-one 
pounds, showing a difference in the amount of reduction of six 
pounds with the weaker spring and corresponding-sized stricture. 

The size of the stricture was still further increased until the ring 
was adjusted to twenty-seven notches open, when the valve opened 
at one hundred pounds’ pressure, and closed at ninety-seven pounds, 
which was the same result as that obtained in the last trial with the 
stronger spring, but with the size of the stricture greatly increased. 

The gradual and uniform amount of reduction of pressure ob- 
tained by. the delicate and regular adjustment of the size of the 
stricture shows, conslusively, the necessity of definite proportions of 
the parts, and a knowledge of the effects to regulate the action of 
the valve. 

My next experiment was made with the Kunkle valve, Exhibit 

B, with a strength of spring that required a compression of 
75 five thirty-seconds of an inch to produce a degree of tension 

that would allow the valve to open at a pressure of one hun- 
dred pounds per square inch. 3 

In the first trial I adjusted the screw ring three notches from its 
position to close the stricture; the valve opened at one hundred 
pounds, and closed at ninety-one pounds. 

Second trial. Ring adjusted to four notches open ; valve opened 
at one hundred pounds, and closed at ninety-three pounds. 

Third trial. Ring adjusted to five notches open; valve opened 
at one hundred pounds, and closed at ninety-three and five-tenths 
pounds. 

Fourth trial. Ring adjusted to six notches open; valve opened at 
one hundred pounds, and closed at ninety-four pounds. 

Fifth trial. Ring adjusted to seven notches open; valve opened 
at one hundred pounds, and closed at ninety-four and five-tenths 
pounds. 3 

Sixth trial. Ring adjusted to eight notches open; valve opened 
at one hundred pounds, and closed at ninety-five pounds. 

Seventh trial. Ring adjusted to nine notches open; valve opened 
at one hundred pounds, and closed at ninety-five and five-tenths 
pounds. 

Kighth trial. Ring adjusted to ten notches open; valve opened 
at one hundred pounds, and closed at ninety-six pounds. 
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Ninth trial. Ring adjusted to eleven notches open ; valve opened 
at one hundred pounds, and closed at ninety-seven pounds. | 

[ then substituted a weaker spring, that sustained a compression 
of four-tenths of an inch, to permit the valve to open at one hun- 
dred pounds per square inch, as before; the adjustable screw ring 
remaining eleven notches open, as in the last trial with the stronger 
spring 
Tenth trial. Valve opened at one hundred pounds, and closed at 
ninety-three pounds. es 

Eleventh trial. Ring adjusted to thirteen notches open, still further 
increasing the size of the stricture; valve opened at one hundred 
pounds, and closed at ninety-four pounds. 


y . 


Cwelfth trial. Ring adjusted to fifteen notches open ; valve 
19 opened at one hundred pounds, and closed at ninety-four and 
five-tenths pounds. 
Thirteenth trial. Ring adjusted to seventeen notches open; valve 
one hundred pounds, and closed at ninety-five pounds. 
fourteenth trial. Ring adjusted to nineteen notches open ,; valve 
opened at one hundred pounds, and closed ai Ninety-six pounds. 
) trial. Ring adjusted to twenty notches open; valve 
opened at one hundred pounds, and close at ninety-six and five- 


Opened al 


tenths pounds. 

Sixteenth trial. Ring adjusted to twenty-one notches open; valve 
opened at one hundred pounds, and closed at nine-seven pounds. 
Showing the Salle result which had been obtained with the 
stronger spring, and with tiie adjustable screw ring at eleven notches 
open, by use of a weaker spring and larger stricture; and showing, 
conclusively, that the size of the stricture, with a weaker sprin 
must be increased in order to obtain similar results to those of the 
stronger spring, precisely as Mr. Richardson sets forth in his first 
patents of 1566. 

This position of the ring produced the best action obtainable in 
this valve, with the spring used ; and, therefore, I proceeded to note 


=~ 
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the pressure within the supplemental chamber, the size of the 
stricture when the valve was opened wide, and the amount of lift. 


The pressure in the supplemental chamber, with the valve opened 
wide, and the pressure in the boiler maintained at one hundred 
pounds per square inch, was forty-two pounds per square inch, as 
indicated by a standard pressure gauge connected therewith. 

This multiplied by the additional surface gave a total pressure in 
the chamber of one hundred and sixty-seven pounds. 

The area of the stricture at the extreme open )osition of the valve 


was one and ninety-five one-hundredths inches, and the amount of 


= 


lift of the valve sixteen one-hundredths of an inch, the lft being 
determined by considering the measured compression of the spring 
that resists the boiler pressure when the valve is seated, and com- 
puting the proportionate further compression of the spring 
80 produced by the additional pressure upon the extended sur- 
face when the valve is lifted, the difference in the amount of 
compression indicating the lift. 
The relation of the supplemental surface, the pressure exerted 


od 


me 


whe 


“Soe 


h, 


~s 


ERASTUS B. KUNKLE. 39 


within the supplemental chamber, and upon said surface, the size of 
the stricture that controls said pressure, and the effect produced 
ubon the closing action of the valve, when springs of different 
strength are used, by varying the size of said stricture,—which 
regulates its action—are alike in both the Richardson & Kunkle 
valves. 

Krom my experiments with the Richardson valve, I find that the 
total pressure within the chamber, and beneath the supplemental 
surface, when the valve was opened wide, was about sixty-six Ibs. ; 
the area of opening of the stricture in this position of the valve was 
seventy-seven one-hundredths of aninch. Corresponding total pres- 
sure in the supplemental chamber of the “ Kunkle” valve was one 
hundred and sixty-seven Ibs.; and the area of the strieture, with the 
valve opened wide, was one and ninety-five one-hundredths of an 
inch. | 

Therefore, with their respective valves opened wide and discharg- 
ing steam under one hundred pounds’ pressure to the square inch, 
and closing in the same manner, with the same amount of reduction 
of pressure, a comparison of the same, with respect to the conditions 
given above, may be stated as follows: 

The total pressure [66 lbs.], in the supplemental chamber of the 
“Richardson” valve is to the corresponding total pressure [167 Ibs. ] 
in the supplemental chamber of the “ Kunkle” valve, as the area of 
the stricture in the “ Richardson ” valve [.77 inches] is to the area of 
the stricture in the “ Kunkle” valve, [1.95 inches]; or it may be 
stated briefly. 


m2 (Or Bad tees 2 6 ee): a heh 
Therefore, in both the Richardson and Kunkle valves, with 
springs of different strength, an adjustment of the size of the strict- 
ure leading from the supplemental surface within the supplemental 
chamber regulates the action of the valves in closing under 
8] more or less reduction of boiler pressure, 1n the same uniform 
and positive manner. 


Table Showing Result of Trials. 
Richardson Valve. 


Strong spring, comp 7’. of an inch. 


l Ring. 2 Netches open. Valve opened at 100 Ibs. Closed at S6 Ibs. 
EE zs ” LOO “ << oa 
, 6 2 100 “ se okie 
2°" 8 . " LOO “ wae ets 
ei 10 ” ™ le Sania el eg 
6 12 4 ° 100 “ ace: ee 
» eae ia 14 . i LOO “ ae 
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Substituted weaker spring, comp. .5 of an inch. 
(Commercial Spring.) 


LO Ring. 16 Notehe es open. Valve opened at 100 Ibs, Closed at 91 Ibs. 


Gata 18 " 4 100 ‘ + 

i Ae . . L100 ‘ e 
igs ° gB z eS. LOO “ * 96.0 “ 
i". ae “ " LOO “ a. Sones 
ia" 26 ‘ ‘ LOO “ * 965 * 
we ae " A LOO * ie 5 ari 


A 


Pressure in the supplemental chamber at the 16th trial, 15 bs. 
per sq. inch. ‘Total pressure, 66 Ibs. : 


Kunkle Valve. 


Strong spring, comp. 3°; of an inch. 


| Rain {". 3 Notehes Open. Valve opened at 100 lbs. Closed at 91 Ibs. 
2 4 ss ‘ LOO * a 
oa 5 ’ - 100 “ > Cag * 
Be 6G 4 se 100 “ “o4 « 
A 7 cé {¢ LOO cé¢ ee 945 ¢é 
6 S " ‘ 100 “ ORS # 
7 Q , . “8 LOO “ * 95.5 

~ 10 ‘ " 7 LOO « ‘3 
) ‘3 i] F i: LOO “ “ 9/ y 
89 Substituted weaker spring, comp. .4 of an inch, 


(One contained in the valve purchased.) 


LO Ring. 1] Notches open. Valve a he | at L100 Ib S. Closed at 93 Ibs. 
ae 13 ‘a 1b. 5 oT 
12. « 15 a ° lop: 2 94.5 
is 17 a n LOO “ " Q5 

14 19 - o LOO “ . YO ~ 
15 20) as een LOO * “ OB b “ 
6 ae ‘ 100 “ . aa 


Pressure in the supplemental chamber at the 16th trial, 42 Ibs. 
per square inch. Total pressure, 167 Ibs. 

As be peg stated, not one of the prior patents referred to pre- 
scribed any practical rule of action to be followed in the construction 
of the aioe shown; and not one of them, when constructed as 
shown and described, could be made to arenes without a loss of at 
least twenty per cent. of the working pressure of the boiler, nor with 
any degree of reduction that could be berate by any adjustment 
of the parts. : 

The letters patent referred to, granted to Kunkle for his valves, 
show and describe all the particular and essential features necessary 
to their operations, precisely as set forth in Richardson’s patents. 
The respective claims, however, contained in these patents, refer to 
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minor details of construction only, that are pure additions to Rich- 
ardson’s inventions; and these patents specify as Kunkle’s inven- 
tion only the mechanical details and combinations which relate to 
such additions. ? 

In the original application of Kunkle for a patent, a claim re- 
ferring to the main construction of the valve that is in controversy 
in this suit, was introduced as original claim 3. 

The action of the Patent Office on this claim confirms my views. 
[t was rejected on reference to Richardson’s patent, as seen in the 
accompanying CcOpy of file Wrappers, etc. 


Summary. 


As a summary of the history of this class of safety valves, it may 

be said that Ritchie contrived, in 1848, a valve with an ex- 

83 tended surface, and a steam-chamber beneath the extended 

surface, and that he proposed to regulate the amount of reduc- 

tion of pressure in the boiler by changing the ratio of the area of 
extended surface to that of the steam-way. 

This contrivance, as he presented it in the drawing and specifi- 
cation of his patent, had no stricture,and would reduce the pressure 
in the boiler fifty per cent. Any attempt to change the area, so as 
to get a moderate reduction of pressure, would have been, with the 
valve as shown by him, impracticable; and any attempt to regulate 
the reduction of pressure, by a change of the area of the extended 
surface, it will be seen would have been very troublesome, if not 
absolutely impossible, in practice. 

In a Ritchie valve, made as he deseribed, with the extended 
surface-flange fitting closely the walls of the valve casing, it would 
be impossible, or exceedingly difficult, to alter the proportion of the 
two areas; and, inasmuch as it is next to impossible to determine 
precisely, in advance, in the process of manufacture, or In the process 
of fitting, the tension of a spring necessary to hold a given amount 
of pressure and allow a proper lift to the valve, to fit such a valve 
as this for work, even with a reduction of fifty per cent. of pressure, 
would require frequent experimenting with springs, the tension of 
which would vary as the valve was exposed to high temperatures; so 
that the Ritchie valve did not contain in itself, and was not adapted 
by its construction to contain, any delicate degree of adjustability, 
but was a crude instrument, which presented only part of the con- 
trivance shown by Richardson, and none of its nice features. | 

So far as anything can be discovered from Webster, as to his 
notions of adjustability, it seems as if he proposed to have constant 
relation of area of initial surface to area of extended surface in the 
proportion of about one to two and a half, which is very much larger 
than Ritchie’s, and very much larger than has practically been 
found necessary. And then he proposed to get his adjustability by 
changing the quantity of steam in the supplemental chamber to be 
handled by the stricture, his stricture remaining practically constant. 

This, it will be seen, was a clumsy and inefficient way of going at 
the work, and the Webster valve did not succeed in working 
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a 
54 better than with a loss of twenty per cent. of its pressure, 
which is far oreal th: cll} is allowable 1}) practice. 


only two, of which the inventors sug- 
-regu- 


These two valves are rr 
gested that the reduction of pressure could be in. any degre 


lated. , 
eT ie 

It is obvious on examination of the things that contribute to the v 

working of an automatic safety- valve, that one of them is the 3 

spring. re ther is the ratio of the extended surface to the initial | 


surface third is the size of the chamber under the supplemental 


ee irth is the size of the stricture. a 


Af thence Os ngs the spring is an exceedingly difficult thing 

tO regulate in itself, and also exceedingly difficult tO make of any 

determinate nicety of tension. The ratio of one surface to another r 

is also a thing that would be difficult to change in any given metal- 

lic valve. The size of the chamber again would be difficult. to 

change, and even when altered, as in the Webster valve, does not 

give delicacy or precision of adjustment by its alteration. | 

The stricture, however, is formed between two adjacent metallic 
surfaces, either one of which could readily, if necessa ry, be bur- 
nished away, and so the stricture could be adjusted in a valve of the 
construction of Richardson’s patent of 1866 much more easily, much 

more delicately, much more mechanically than by either of the 

other things. ce te 

In the arrangement for adjusting the stricture in the Richardson 

patent of 1869, by the movement of an adjustable screw ring to. 

Be: kat the passage of the steam to the open air, the means are “> 
simple, practical, and mechanical, and not liable to get out of order. 
Wither of the other adjustments suggested are imperfect and unprac- 

tical. Very great comparative changes in them give very small | 

results ; while it is seen that the change of stricture to a very hm- | 
ited degree gives very considerable results. The stricture is, there- 
fore, the micrometer measure of all this work of spring, extended 

surface, and expansion chamber, and it is placed at the very point ) 

where it is accessible without disturbing other things. | ‘ 

R ore discovery was, first, in 1866 that the stricture was 

capable of handling the other parts of the construction, and 

85 of controlling their action, and he embodied that discovery 


n a practical working mechanism, and he further improved 
that mechanism in 1869 by the adaptation of a mechanical means 
by which the. controlling action of a varied stricture upon the 
other parts of the valve could be readily called into action without 
the aid of a mechanic, or a mechanic’s tools, by simply moving a 
screw-sleeye, which was a part of the organization of the valve 

He claimed in 1866 “A safety-valve with circular or annula 
flange or lip ¢ ¢ constructed in the manner, or substantially in the 
manner, shown, so as to operate as and for the purpose herein de- 


seribed.” 
He claimed in 1862 “The combination of the surface bevond the 
seat of the safety-valve, with the means herein described (the ad- 


justable screw ring) for regulating or adjusting the area of the pas- | 


; 
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high court of chancery within six calendar months next and imme- 
diately after the date of the said in part recited letters patent, as in 
and by the same, reference being thereunto had, will more fully and 
at large appear. ; 
87 Now know ye, that in compliance with the said proviso, I, 
the said Charles Ritchie, do hereby declare that the nature 
of my said invention, and in what manner the same is to be per- 
formed, is fully set forth and ascertained in and by the present spec- 
ification thereof, reference being had to the drawings hereto annexed 
and forming part hereof, by the letters and figures marked thereon, 
that is to say: . 

My invention consists in and has reference to certain Improve- 
ments in locomotive and other engines carried into practical effect 
by the means or through the agency of certain new or improved 
mechanical combinations and arrangements, the said Improvements 
having for their object the simplification of the construction, and 


the augmentation of the efficiency of such engines. 
* : * K * * * * 


Pt 
; 


3 x 

The third part of my invention relates to an improved valve for 
regulating the admission of steam or other motive power to the work- 
ing cylinders of locomotives and other engines ; and further, to 1m- 
provements in safety valves to be applied to the boilers of engines 
or other reservoirs of power. 


* - * * * *k 


In order to explain my said inyention as completely as possible, 
I will at once proceed to deseribe the mechanical combinations and 
arrangements of parts which I consider best calculated for carrying 
my said invention into practical effect. * * * §,S, mark spring 
safety valves, the construction of which will be better understood by 
referring to figure 7,-where d@ marks the valve, and e the valve- 
seat, f the stem of the valve, passing through a guide-hole g. It 
will be seen, upon referring to this figure, that there are two forms 
of construction exhibited at that part marked A, showing a valve 
with a conical-shaped seat, marked B, being a flat valve, and I con- 
struct this valve with a flange /, which I calla compensation flange, 
such flange being let into the seat e vertically about one-sixth of the 
diameter of the steam-way in the valve seat. This valve is weighted 
by a helical spring 7, shown at Figure 2, of sufficient power, accord: 
ing to the required pressure of the steam, and when it is intended to 


(Here follows 2 diagrams, marked pages 88-90:) 


91 & 92 the stem below the valve; that is to say, within the boiler, as 

shown at Figure 2. The advantage of this form of construc- 
tion of valve over the ordinary valve is as follows: As soon as the 
pressure of the steam raises the valve from its seat, the flange h, be- 
ing exposed to the pressure of the steam, presents an increased sur- 
face, which compensates for the increasing resistance of the helical 
spring 7, until the valve has been raised to a height equal to the area 
of the steam-way, when it allows the steam or vapor to escape freely. 


be PLATE 3. 
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When not intended as a reserve safety valve this valve may have 
the spring 7 placed above it. * * * 

Having now described the nature of my said invention of certain 
improvements in locomotive and other engines, and in what manner 
the same is to be performed and carried into practical effect, I would 
remark that I do not claim the exclusive use of any of the separate 
parts above mentioned and referred to, when considered per se and 
apart from the purposes of my said invention as hereinbefore set 
forth and described; but what I claim as my said invention, whereof 
the exclusive use and advantage was granted tome by Her Majesty’s 
letters patent as aforesaid, is as follows, videlicit : 

Fourthly. I claim the construction of safety-valves with a flange, 
termed a compensation flange, without regard to manner in which 
such valves may be weighted, as hereinbefore particularly described 
and represented at Figure 7 of the drawings hereunto annexed. 

In witness whereof I, the said Charles Ritchie, have hereunto set. 
my hand and seal, this third day of August, in the year of our Lord 
one thousand eight hundred and forty-eight. 


CHAS. (nL. s.) RITCHIE. 


Jo A. D. 1857. | | No. 1955. 
Safety Valves. 


Letters patent to James Websier, of Birmingham, in the county of 
Warwick, engineer, for the invention of “an improvement or im- 
provements in safety valves.” 


Sealed the 28d September, 1857, and dated the 14th July, 1857. 


Provisional specification left by the said James Webster at the office 
‘of the Commissioners of Patents, with his petition, on the L4th 
July, ] 807. 


I, James Webster, of Birmingham, in the county of Warwick, 
engineer, do hereby declare the nature of the invention for “an im- 
provement or improvements in safety valves,” to be as follows: 

In constructing safety-valves according to my invention, I place 
upon that part of the axis or stem of the v: na which is prolonged 
above the top of the valve a sliding collar or flange, which 1s capa- 
ble of being fixed in any desired cline on the said stem or axis. 
When the said sliding valve or flange is adjusted in its lowest posi- 
tion its under surface constitutes, as it were, a horizontal shoulder 
upon the valve, the said shoulder extending from the top of the 
inverted cone forming the valve. When the conical valve is raised 
from its seat by the pressure of steans underneath, the steam, after 
esc aping between the valve and valyve-seat, acts upon the said shoul- 
der and counteracts the increased resistance which is offered to the 
raised valve when the said valve is acted on by a spring. By ad- 
justing the said shding collar or flange to different heights on the 
valve-stem, the action of the steam upon it may be reeulated. 

[ sometimes carry my invention into effeet by making the 
V4 sliding collar in the form of a piston, fixed on the valve-stem 
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as a piston rod; I surround the said piston with a  aepaend 


In which the piston works loosely, and perfo rate the eylinde vith 


holes, so as to allow bhe steam tO escape when thre piston Las PISe)) 
| rixy ° ;* j — Be 5 . ; 
to the desired height The action of this modification of my In- 
ae ° 1} — - : aR Ba ce on : _ 7) 
Velbtion Is essentially bhne same as that frst deseribed. 


. . . . ep } j F >] 
specincation in pursuance ol the conditions of the letters patent, filed 
° ° ) ( ‘ | ° 
he said Ja mies W eC bster In the Great peal Patent Ofhice, on the 
) January, 1858. 


’ } ] | ; i 

Ls all to whom these presents shall] COTNe, I, Ja ies Webster, of I>11T- 
~ ¥ ws . . a : 7 ° i 

ningham, in the county of Warwick, Engineer, send 


| 
e 


Whereas Her Most Excellent Majesty Queen Victoria, by he 
etters patent, bearing date the fourteenth day of July, in the year 
eight hundred and fifty-seven, in the 
wenty-first year of her reign, did, for hers if ae heirs and succes- 
rive and grant unto me, the said James Webster, her special 
license that [ the sald James Ve bste Tr, My V executors, administrators, 


ot Our Lord Ohe thousand 


na assions, orsuch others cs I. the sald Jar ICS We bste Tr, my executors, 
administrators and assigns, should at any time agree with, and no 
others, from time to time and at ail mee thereafter during the 
term therein expressed, should and lawfully might make, use, exer- 


CSE and vend. within the [ nited Kins rdom ot (yreat Britain and 
lreland, the Channel Islands, and Isle of Man, an invention for “an 


; o ; . re 
‘made oheaw genre or 1m provements 1n satel Vv Valves. upon Lone Conaltion 


monegst othe ) th: at I, the said James Webster, my executors or 
iministrators by an instrument in writing under my, or their, or 
one of thie r lis A] nds : ind seals, should particularly deseribe and ascer- 
tain the eaieieas of the said invention, and in what manner the same 


Was to be performed, and Cause the same to be filed Wn the Great 

Seal Patent othice within SIX calendar months next and immediately 
after the date of the said letters patent 3 

Now know ye, that I, the said James Webster, do hereby. 

Q5 declare the nature of the said invention, and in what man- 

ner the same is to be performed, to be particularly described 


a) 


and ascertained in and by the following statement thereof, that is to 
say 

My Invention consists of the methods here! Wat fter deseribed. and 
illustrated in the accompanying drawing of constructing safety 
valves. 


igure 1 of the accompanying drawing represents in vertical sec- 
tion a safety valve constructed according to my Invention. a is the 
valve; 0, the valve-seat: cis the stem or axis of the valve a; and dt, 
the arm or lever by which the valve a is ene to its seat b by a 
spring Or weight on the prolonged end of the sald arm Or lever d. 
Upon the stem c of the valve 
separate ly in elevation in figure 2), the said col an, 
is capal of sliding on the valve-stem e¢, and is fixed at the 
desired iene t by the screw f. Around the valve-seat 6 I makea 
short cas r hollow cy linde 
very ne maar into contact wit 


fj } 
piace a collar Or fiahve ée (sSnown 


i. = } ta ’ : . 
(j, the sliding collar Or Tange ée€ Conlin 


}* ; 
] } ae} é , 
h the Lop of the case or hollow evlinder 
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g when the valve a is upon its seat 0; or the short case or hollow 
eylinder g may be dispensed with, and the sliding collar or flange e 
may be brought down on the stem c¢, so as to rest on the top of the 
valve a; I prefer, however, to use the case g,as represented. When 
the valve a is raised from its seat 6 by the pressure of steam, the 
said steam after escaping between the valve and valve-seat acts upon 
the collar or flange e, pressing the said collar or flange upwards, and 
thereby counteracting the increased resistance which is offered to 
the raised valve, especially when the said valve is pressed down by 
spring. By adjusting the sliding collar or flange e to different 
heights on the valve-stem c, the action of the steam upon it may be 
regulated. | 

‘a |! sometimes make the sliding collar or flange of less diameter 
than the ease or hollow eylinder surrounding the valve. This 
modification of my invention is represented in figure 38 of the 
accompanying drawing, where h represents thie sliding collar or 
flange, capable of being adjusted to any desired height above the 
valve & in the interior of the case or hollow evlinder 2. 


(Here follows diagram, marked page 96.) 


Instead of fixing thesliding collar or flange rigidly upon the valve- 

stem, I sometimes attach it thereto by means of a helical or 

97 & 98 coiled spring, as represented in vertical section in figure 4, 

in which said figure @ is a coiled spring surrounding the 

valve-stem, and connected at its upper end ‘with the nut m, and at 

its lower end with the shding collar or flange n; the nut m is fixed 
In its place by a screw. 

[ sometimes carry my invention into effect in the manner repre- 
sented in vertical section in figure 5; that is to say, 1 make the 
sliding collar o in the form of a piston, fixed on the valve-stem p as 
a piston rod; I surround the said’ collar or piston 0 and valve-seat 
with a hollow eylinder?, in which the piston or collar o works loosely. 
The said hollow cylinder r is perforated with a series of holes, s s. 
When the valve # has been raised by the pressure of the steam, the 
said steam, acting on the under side of the sliding piston or flange 0, 
raises the said piston or flange until it no longer covers, or only par- 
tially covers, the holes s s, when the steam freely escapes by the said 
holes s s. ; 

[Instead of placing a sliding collar upon the axis of the valve, I 
sometimes carry my invention into effect in the manner illustrated in 
figure 6; that is to sav, | prolong the valve-seat upwards, SO as to 
form a cylindrical casing around the valve marked wu, the said casing 
being of little larger diameter than the valve v. When the valve v 
is closed, the steam acts only on the under surface of the valve, but 
as soon as the valve is raised the steam bears also against the conical 
sides of the valve, the area of which is thus virtually increased. 
This effect is produced by the casing u, and the action of the 
valve is analogous to that of the several valves hereinbefore de- 
scribed. . | 

By constgacting safety valves according to my invention, when 


PROPS Ta Wie a aa 


IE PERS B ISI TA aa 


48 THE CONSOLIDATED SAFETY VALVE CO. VS. 
- steam acquires a sufficient pressure to raise the valve from its 
Si the said valve is raised by ee valves of 
the spine foc construction, and a free means of escape for the steam 
provided. 

Having now described the nature of my invention, and the man- 
ner of carrying the s ‘ame into effect, [ wish it to be understood that 

I do not limit myself to the precise details herein described and rep- 
eked as the same may be varied without departing from the 
nature of my invention: aah slaim as my invention the 
99 methods of constructing safety ralves, hereinbefore described, 

ind 1] heute ahad Gh Ud aooekipinivind Gaal: 
eltaina tae = tis said James Webster, have hereunto set 
hand and seal, this eleventh day of January, in the year of our 
Lord one thousand eight hundred and fifty-eight. | 
| | JAMES WEBSTER. § [t. s.] 


— a 


Witness: 
GEORGE SHAW. 


A. D. 1857. No. 2205. 
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Letters patent to William Hartley, of Bury, in the county of Lan- 
caster, engineer, for the invention of “Improvements in Steam 
Kngines and Steam poler Apparatus.” 


Seal ed the Oth February, LSSS, and dated 19th August, LS5 vp 


Provisional specification left by the said William Hartley at the 
office of the Commissioner of Patents, w:th his petition, on the 19th 
August, 1857. 


(Extract. ) 


[, William Hartley, of Bury, in the county of Lancaster, engineer, 
do hereby declare the nature of the said invention for “ Improve- 
ments in Steam-Engines and Steam Boiler Apparatus” to be as 
follows: 

, * > *K 

Another of my improvements consists of a method by which a 
safety valve for steam-engine boilers is made to open, so as to dis- 
charge a volume of steam equal to the discharge of an unobstructed 
passage containing the same area as the passage through the valve- 
seat. This I accomplish in two ways: first, by constructing the 
valve with a projecting flange, on which is situate a curved external 

rim projecting downwards, the section of said valve and rim 
LOO being similar to the section of an Inverted cup. When the 
} valve is closed the external rim is nea rly in contact with the 
valve-seat or its bearing; but itis tne saleeie cone et he action 
of the steam, the distanice of the rim from the valveseat or its bear 
ing is equal to thea ‘ea of the passage in the valve-seat, thereby dis 
charging its maximum quantity of steain. 

The second method by which I accomplish a full discharge of 
steam is by making the projecting rim of a cylindrical form, and 


~> 
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the valve-seat or its bearing curved, so as to increase in diameter 
downwards. In this case, when the valve is closed, the bottom edge 
of the rim nearly touches the bottom part of the curved seat or bear- 
ing, and when the steam lifts the valve the space between the edge 
of the rim and bearing increases in area, and so effects a full dis- 
charge of steam as before. In either of the above arrangements the 
valve will close when the steam pressure becomes reduced below the 
load on the yalve. | 
(Extract. ) 


Specification in pursuance of the conditions of the letters-patent filed 
by the said William Hartley in the Great Seal Patent Office on 
the 17th February, 1858. 3 


To all to whom these presents shall come, I, William Hartley, of 
Bury, in the county of Lancaster, engineer, send greeting : 


Whereas Her Most Excellent Majesty Queen Victoria, by her let- 
ters patent, bearing date the nineteenth day of August, in the year 
of our Lord one thousand eight hundred and _ fifty-seven, in the 
twenty-first year of her reign, did, for: herself, her heirs, and SUuC- 
cessors, give and grant unto me, the said William Hartley, her spe- 
cial license that I, the said William Hartley, my executors, admin- 
istrators, and assigns, or such others as I, the said William Hartley, 
my executors, administrators, and assigns, should at any time 

agree with, and no others, from time to time, and at all times 
i101 ~=— thereafter, during the term therein expressed, should and law- 

fully might make, use, exercise, and vend within the United 
Kingdom of Great Britain and Ireland, the Channel Islands, and 
the Isle of Man, an invention for “ improvements in steam-engines 
and steam boiler apparatus,” upon the condition (amongst others) 
that I, the said William Hartley, my executors er administrators, by 
an instrument in writing under my, or their, or one of their hands 
and seals, should particularly describe and ascertain the nature of 
the said invention, and in what manner the same was to be informed, 
and cause the same to be filed in the Great Seal Patent Office within 
six calendar months next and immediately after the date of the said 
letters patent : 

Now know ye, that I, the said William Hartley, do hereby declare 
the nature of my said invention, and in what manner the same is 
to be performed, to be particularly described and ascertained in and 
by the following statement and accompanying drawings (that is to 
say): 
* * x 

Another of my improvements consists of a method by which a 
safety valve for steam-engine boilers ‘Is made LO Open, SO as to dis- 
charge cl volume of steam equal to the discharge ot ali unobstructed 
nassage containing the same area as the passage through the valve- 
seat. 

This I accomplished in two ways: first, by constructing the valve 
a, as shown at Fig. 8, with a projecting flange, on which is situate a 


curved external rim 4, projecting downwards, the section of the said 
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valve and rim being similar to the section of an inverted cup, as 
shown in the drawing. When the valve is closed the external rim 
bh is nearly in contact with the valve-seat c or its bearing d; but 
when the valve is opened by the action of the steam, the distance of 
the rim 6 from the valve-seat or its bearing is equal to the area of 
the passage in the valve-seat, thereb; discharging its maximum 
quantity of steam. The rod e is extended into the interior of the 
boiler, and a weight attached thereto to agree with the pressure of 
the steam acting on the valve, as required. 


(Here follows diagram, marked page +02.) 


The second method by which I accomplish a full dis- 

103 & 104 charge of steam is by making the projecting rim 6 of acylin- 
drical form, as shown in Fig. 9 of theaccompanying draw- 

ings ; the valve-seatc, or its bearing d, is curved, soas to Increase 1n diam- 
ter downwards. In this case, when the valve a is closed, the bottom 
edge of the rim } nearly touches the bottom part of the curved seat 
or bearing, and when the steam lifts the valve the space between 
the edge of the rim and bearing increases In area, and so effects a 
full discharge of steam. The rod eis weighted as before mentioned. 
In either of the before-mentioned arrangements the valve will 
close when the steam pressure becomes reduced below the load on 


‘ 


the valve. ; 

Having thus described the nature of my invention, and the man- 
ner in which the said invention is to be performed, I wish it to be 
understood that what I claim is— 


Thirdly. The application to safety-valves of the several ATTANLC- 
ments and combination of parts, as herein set forth. 

in witness whereof, I, the said William Hartley, have hereunto 
set my | hand] and seal, this sixteenth day of February, in the year 
of our Lord one thousand eight hundred and fifty-eight | 

WILLIAM HARTLEY, [1.s.] 
Witness: 
THOMAS BALDWIN, 


7 ? 7 > ° 7 * . 
( OT Market Buildings, Bury. Lancashire. 
] ( 5 Ne | f t {} f ] lar . 


Letters patent No, 1058, dated 25th April, A. D. 1863, to Charles 
Beyer, of the firm Beyer, Peacock & Co., Gorton Foundry, Man- 
chester, in the county of Lancaster, engineers, for the invention 
of “Improvements in Safety Valves.” A communication from 
abroad by Johann Andreas Schubert, Professor of Engineering 
at the Polytechnic School at Dresden. 


Sealed the 16th October, 1S63. and dated the 25th April, LS63. 


~ 


Provisional specification left by the said Charles Beyer at the office 
of the Commissioners of Patents. with his yr tition.,on the 25th of 
April, 1863. 

[, Charles Beyer, of the firm of Beyer, Peacock & Co., Groton 
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Foundry, Manchester, in the county of Laneaster, engineers, do 
hereby declare the nature of said invention for “ Improvements in 
Safety Valves,” communicated to me from abroad by Johann Andreas 
Schubert, Professor of Engineering at the Polytechnic School at 
Dresden, to be as follows: 

[tis well known that the common or ordinary. safety valve when 
loaded to counterbalance a given pressure of steam, does not lift or 
hlow off freely until the pressure has increased to a considerable ex- 
tent above the pressure fixed upon; consequently the boiler is but 
slowly relieved of the excess of pressure, owing to the small area of 
the opening of the valve. 

y The agp of this invention is wholly or partially to remove this 
defect, by causing the safety Aartspaeate a pressure has become 
sufticient to overcome the weight upon i it, to lift much higher than the 
ordin: ary safety valve, and thus give a larger opening for the escape 
of the steam or other fluid, 

Pits tneention consists 1n formil ng a flange round the valve, com- 
mencing at the outer e do re of the valve-fac ing, whic th fla nee is under- 


cut, and coneave in shape, and the coneave side is towards 4 
106 the seating of the valve, which has also a flange upon it, 
| commencing at the outer edge of the valve-seating ; but the 
upper surface of this flange is convex, and corresponds nearly to 
"the concave surface of the flange upon the valve. There is a shght 


space between the concave and convex surfaces of the two flanges, 
which diminishes towards the outer edge of the flanges. When the 
steal begins LO CSCAPEC from between the surfaces of the valve it frets 
between the concave and convex surfaces of the two flanges, and its 
force thus acts upon a larger area, and reacts upon the concave 
surface of the valve, and causes it to open toa greater extent than 


the ordinary valve. 


Specification in pursuance of the conditions of the letters patent: 
filed by the said Charles Beyer in the Great Seal Patent Office, on 
Ay the 21st October , 1865. 
To all to whom these presents shall come: 

I, Charles Beyer, of the firm of Beyer, Peacock & Co., Gorton 
Foundry, Manchester, in the county of Lancaster, engineers, send 
erecting : | 

Whereas Her Most Excellent Majesty Queen Victoria, by her let- 
ters patent, bearing date the twenty-fifth day of April, in the year 
of our Lord one thousand eight hundred and sixty-three, in the 
twenty-sixth vear of her reign, did, for herself, her heirs, and sue- 
CeSSOYrs, ove and PTant unto me, the said Charles Bever, her spec ‘ial 
license that I, the said Charles Beyer, my executors, administrators, 
and assigns, or such others as I, the said Charles Beyer, my execu- 
tors, administrators, and assigns, should at any time agree with,and 
no others, from time to time, and at all times thereafter, during the 
term therein expressed, should, and lawfully might, make, use, ex- 
ercise, and vend, within the United Kingdom of Great Britain and 
Ireland, the Channel Islands, and Isle of Man, an invention for 
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“improvements in safety valves,” a communieation from Johann 
Andreas Schubert, professor of engineering at the polytechnic school 
at Dresden, upon the condition (amongst others) that I, the said 
Charles Beyer, by an instrument in writing, under my hand and 

: seal, should particularly describe and ascertain the nature of 
LO7 the said invention, and in what manner the same was to be 

performed, and cause the same to be filed in the Great Seal 

Patent Office within six calender months next and immediately 

aiter the date of the said letters patent. : 

Now. know ye that I, the said Charles Beyer, do hereby declare 
the nature of my said invention, and in what manner the same Is 
to be performed, and to be particularly described and ascertained in ’ 
and by the following statement and accompanying drawings, that 
is to say. 

[t is well known that the common or ordinary safety valve, when 
loaded to counterbalance a given pressure of steam, does not lift or 
blow off freely until the pressure has increased to a considerable ex- 
tent above the pressure fixed upon; consequently the boiler is but 
slowly relieved of the excess of pressure, owing to the small area of 
the opening of the valve. 

The object of this invention is wholly or partially to remove this 
defect by causing the safety valve, when: the pressure has become. 
sufficient to overcome the weight upon it, to lift much higher than 

r the ordinary safety valve, and thus give a larger opening for the 

escape of the steam or other fluid. 

This invention consists in forming a flange round the valve, com- 
mencing at the outer edge of the valve facing, which flange is under- 

cut and concave in shape, and the concave side is towards the seat- 
ing of the valve, which has also a flange upon it, commencing at 
the outer edge of the valve seating, but the upper surface of the 
flange is convex, and corresponds nearly to the concave surface of 
the flange upon the valve. There isa slight space betweeen the 
concave and convex surfaces of the two flanges, which diminishes 
towards the outer edge of the flanges. When the steam begins to 
escape from between the surfaces of the valve, it gets between the 
coneave and CONnVeX surfaces of the two flanges, and its foree thus 
acts upon a larger area, and reacts upon the concave surface of the 
Vi lve, and causes it to open to a greater extent than the ordinary 
safety valve. 

The accompanying sheet of drawings shows a sectional elevation 

of a valve formed according to the invention. 


(Here follows diagram, marked page 108.) 


a is the flange from the seating, having the convex sur- 

109 & 110 face towards the valve, and 6 the flange upon the valve, 
having the concave surface towards the seating of the 

valve; ¢, valve spindle; d, valve lever; d!, its fulcrum. This improved 
valve will, as before stated, lift promptly when the required pressure 
is attained, and will open to a much greater extent than the common 
safety-valve. Extra pressure upon the valve will readily close it 
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after it has lifted, but it does not shut, self-acting, till the pressure 
in the boiler has diminished several pounds below the pressure at 
which the valve was lifted. To cause the safety valve, when it has 
been lifted by the excess of pressure, to close again, sel f- -acting, when 
the pressure has diminished to a given extent, the inventor employs 
the additional apparatus which is also shown upon the accompany- 
ing drawings, in connection with his improved valve. It will be 
seen that the valve is enveloped by a pipe or hood (e), which serves 
to conduet away the steam escaping from the valve, the outlet for 
this steam being ate’. This hood has a hole in it through which 
the top of the valve passes; it has also another hole at &, which 
communicates with passages In : conical plug f, in communication 
with a vertical pipe g, the conical plug forming a ‘oint for the verti- 
eal pipe to swivel upon. The vertical pipe is screwed into the upper 
side of a evlindrical vessel g!, and another pipe g?, which is bent as 
shown, serews into the lower side of the vessel g', and the other end 
of this bent pipe screws into the lower side of another cylindrical 
vessel h, which has a double valve-box kh! screwed into its upper 
side, as shown. The valve-box contains a spindie, 4, with reversed 
CONE facings, one for the Upper, sie other for the lower valve-seating. 
The upper end of the valve-spindle & 1s screwed, and has an adjust- 
ing screw fs! upon it, the shoulders of which rest upon a forked 
bracket k®, secured to the hood (e), as shown, Each end of the 
cylindrical vessel h has a pivot formed upon it, and one end of a 
link Zis jointed upon each pivot; the other end of the links are 


jointed with a cross pin d? tixed on the end of the lever d. It will 


now be seen that the cylindrical vessels g' and A, and their con- 
nected parts, are sustained partly upon the lever d and the swivel 
cone plug f, and when the safety valve is shut, the screw /! is ad- 
justed so that the cone on the spindle & for the lower valve 
111 = will just be open, in which position the air can enter the vessel 
h. The vessel h is at a higher level than the ve Sse | y which is 
filled with mereury, which communicates by the pipeg? with the vessel 
h, but only reaches to its lower side when the safety valve is closed, 
and the steam Is ie escaping, When the sa fety valve opens, the 
end of the lever d will lift,and with it the vessel 2 and its connected 
parts. The vertical pipe g, and connected vessel g', will also turn 
shehtly upon the swivel conical plug f. The valve-spindle & will 
then be sustained upon the lower valve-seating (or so much of its 
weight as remains unbalanced by the buoyant power of the mer- 
cury), and as the pressure of the escaping steam will act upon the 
surface of the mercury of the vessel g', it will be forced into the 
vessel h, and by this means an increased load will be put upon the 
valve-lever d. Should the mercury rise into the valve-box h', its 
escape will be prevented by the rise of the valve-spindle £ till 
comes against the upper valve-seating, as the spindle is of such pro- 
portions and so arranged as to descend into the mercury, so as to 
float when the pre vile ascends sufficiently high in the vessel. If 
the pressure of the steam diminishes so as not to sustain the mer- 
cury in the vessel h, then when a part has run. back, the valve- 
igiedin é will descend, and will rest upon the lower seating and 
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prevent the admission of air, and conseque ntly the escape of mercury 
from the vessel till the saf ety valve closes, when the lever d, vessel 
My and connected parts will descend, and the 5 enero, screw-nut /! 
the valve-spindle & will rest on the forked bracket *, in which 
adie the valve is opened; consequently the remainder of the 
mercury in the vessel will be permitted to return to the vessel g'. 
If preferred, the vessel g might be placed on the fulerum of the 
lever d, and the vessel h at the end of the lever d, communicating 
by a pipe (g?), the arrangement of the other parts being modified 
accordingly. In place of mercury, water or other fluid may be used, 
the capacity of the vessels g' and h_being made sufficiently large. 

| have now particularly described the nature of the invention 

communicated to me, and the mode of carrying the same into effect, 
and wish it to be understood that I claim— 
112 Firstly. The construction of safety vales with flanges sub- 
stantially in the manner and for the purpose hereinbefore 
deseribed. 

Secondly. Apparatus for self-closing safety valves after they have 
been lifted by the pressure of the steam or fluid, as hereinbefore 
deseribed. | 

In witness whereof, I, the said Charles Beyer, have hereunto set ny 
hand and seal, this ee 
one thousand eight hundred and sixty-three. : 


CHARLES BEYER. PE. 8.4 
d lpparatus for Pre Ue nting the Explosion of Steam- boil PS. 


Specification in pursuance of the conditions of the letters patent 
tiled by the said Thomas Green. in the (creat Seal Patent ()thee. On 
the 9th November, 1859. 


To all to whom these presents ra ill come, I, Thomas Green, junior, 
of Old Broad street, in the city of London, send greeting : 


Whereas Her Most Excellent fai @ueen Victoria, by her let- 
ters patent, bearing date the ninth day of May, in the year of our 
Lord one thousand eight hundred and fifty-nine, in the twenty- 
second year of her reign, did, for herself, her heirs and successors, 
give and grant unto me, the said Thomas Green, my executors, ad- 
ministrators, and assigns, or such others as I, the said Thomas 
Green, my executors, administrators, and assigns, should at any 
time AgTee with, and no others, from time to time, and at all times 
thereafter during the term therein Bivona should and lawfully 
might make, use, exercise, and vend, within the United Kingdom 
of Great Britain and Ireland, the = Sia [slar.ds, and Isle of Man, 
an invention for “improvements in apparatus applicable to steam- 
boilers, to obtain apo aang le against explosion,” upon the con- 
dition (amongst others) that I, the said Thomas Green, my execu- 

tors or StuLiahasatons by an Instrument in writing, under 
113. ~=my, or their, or one of their, hands and seals, shoul i particu- 
ade davies eccraiis he nature of the said invention, 
and in what manner the same was to be performed, and cause the 
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same to be filed in the Great Seal Patent Office within six calender 
months next and immediately after the date ‘of the .said letters 
patent. | 

Now know ye, that I, the said Thomas Green, do hereby declare 
the nature of the said invention, and in what manner the same is to 
be performed, to be particularly described and ascertained in and 
by the following statement thereof (that is to say): 

This invention has for its object improvements in apparatus ap- 
plicable to steam-boilers, to obtain greater security against explo- 
sion. For these purposes, the feed-water, in its passage to a steam- 
boiler, acts on a piston in such a manner as to prevent the piston 
being pressed downwards, which, in itself, is not new; but in this 
arrangement the other side of the piston is constantly pressed on by 
steam, there being a communication between the steam-boiler and 
the eylinder in which the piston works; at the same time, the steam 
is prevented from sounding a whistle, in connection with the cylin- 
der, so long as the supply of water is properly kept up; so soon, 
however, as the supply of water fails, the piston will be pressed 
down by the steam, and a valve of a steam-whistle (in connection 


with a piston) will be opened, and the whistle will be sounded by a 


passage of steam through it. In order that the piston may be 
allowed to descend or move as early as possible after the force-pump 
has ceased to supply water properly, there is a small outlet through 
which water is constantly allowed to escape, and such outlet is, by 
preference, through a cone, the upper end of which is small, so that 
no substance or matter can rest on the opening so as to stop it. 
Another part of the invention consists In an arrangement of appa- 
ratus for conducting.the steam from a boiler into the fireplace, when 
the water-level in the boiler falls below a certain point, and this is 
accomplished by means of a plug or valve which closes the passage 
of a pipe leading from the upper part of the boiler to the fireplace. 
This plug or valve is arranged to be opened when a float in 
the boiler descends to a certain extent. For this purpose the 


(Here follows digram, marked page 114.) 


115 &€ 116 plug is acted upon by a lever, and such lever is acted 
upon by a red in connection with the float. 

In constructing a safety-valve, having a spherical or curved 
under surface (whether weighted below or above), I apply a dise 
above the valve, of a larger diameter than the valve, and around 
the valve is a cup of larger diameter than the dise, and the parts 
are so arranged that the disc, when the valve is closed, descends 
some distance into the cup, below the upper edge thereof, leaving a 
small space between the edge of the periphery of the disc and the 
interior of the cup. 

Having thus stated the nature of my invention, I will proceed 
more fully to describe the manner of performing the same. 
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in a sunk bed in the crosshead, or to be turned dewn ‘o form a con- 
tact or centre bearing point. 


(Here follows diagram, marked page !22.) 


123. &124 Figure 4° is a detail showing another modification of 
the mode of fitting or adapting the spring or springs H. 
ais the bent end of the lever & shown in Figure 1; 6 is a nipple or 
centre point, which is pressed against the end a of the lever by one 
or more springs H H!. The lower ends of these sprin: s bear against 
a similar nipple or centre point ¢, which rests ii a countersink In 
the crossbar Ix, or in the end of an adjusting screw d passing through 
the crossbar, so that by raising or lowering the screw the. resistance 
of the spring or springs may be regulated; L L are two long bolts, 
which pass down through corresponding sockets M M cast on the . 
valve-casing, and through corresponding bolt-holes near each end 
of the cressbar K, which is thus supported entirely by the two bolts. 
By tightening more or less the bolts L by their nuts, the spring H 
may be compressed to any desired extent between the crossbar Kk 
and the collar or flange 6 on the spindle I. The operation of the 
peculiar bent lever is as follows: so soon as the pressure in the boiler 
overcomes the resistance of the spring H the valve ts lifted, and a 
certain extra compression 1s put on the spring. ‘The increasing com- 
pression of the spring during the opening of the valve has a ten- 
tendency, if no compensating means are employed, to check the full 
opening of the valve so as to afford an escape orifice eq ial in area to 
that of the passage A, but by bending down the Jever, as shown atq 
the uftine@ of the valve tends to draw that end of the !ever towar 
the fulcrum, thereby virtually shortening that end of the lever ; ed 
sequently the power of the lever to compress the spring is inere; 
'n proportion as the valve is elevated, or, in other words, the y 
ance of the spring is proportionately diminished. When the 
ratus is properly constructed, the resistance against the lifting 


valve will be uniform, or nearly so, in whatever position tw@p/ th, 
8 / ot the 


may be. | ) 
Migure 5 is a vertical section, showing the application Ry valve 7 


arrangement of compensating lever and springs to a sef | 
Migure 6 Is a sectional plan of the same; and Figure 7 is another 
of the apparatus. In this arrangement the bent lever K lely-val ve ; 
beyond the valve, as shown at c, and through this en@#/""' end view 

slides freely a rod or spindle N, provided with ay continued 
125 lar d near its lower end, and with a piston or of the lever 

latter working steam-tight inside a small ev dange or col- 
cylinder is in direct communication, through the pa | !Unger O, the 
interior of the boiler. Q is a helical spring surroyl ader P. This 
spindle N, and pressing at its upper end agains 


}- 
ed 


f sist- 


age ¢, With the 


valve-lever E, whilst its lower end abuts against ding the rod al 
d. In all other respects the valve and parts ¢ the end ¢ of the 
are the same as in the arrangement previously e flange or collar 
trated by Figures 1, 2, 3, and 4, with the exe nected therewith 


the bearing points at the parts above, the leve eseribed and illus- 
fion that, in lieu of 


Pe [i is in contact with 
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levers. of the first order acting in combination with a spring or 
springs, substantially inthe manner and for the. purpose hereinbe- 
eribed, 
Third. The use in combination with a spring or springs and bent 
afety-valve lever of the first order of a eylinder piston, piston rod, 
and additional spring, acting substantially in the manner and for 
the purpose hereinbefore described. 
} witness whereof, I, the said William Naylor, have hereunto set 
hand and seal, the eighteenth day of January, one thousand 


undred and sixtv-tour. 


WITT TAM NAVTOP f 
> ao es ae We ee noes 


: v7 Lie Waterman Pat rit. Safety Valves. 


Phe schedule referred to in these letters patent, and making part 


O all Whol Ib Mav Concerh 

Beit known that I, HH nry Waterman, of the city of Hudson, 
connty of Columbia, State of New York, have invented a new and 
niproved nod ()] constructing the safety valves of locomotive CI- 
‘ } . ‘y1VV¢ (icy) £130 i) ' 1 Hore tha Lon 1] 7 iy 1a s { I]: | Ly s ‘t 
flies, and i do hereby aecliare that the loHuow ing Is a Tull ana exact 
Close ription thereof, reference being had tO the accom pahn ying draw- 


nivs and letters of reference marked thereon: 
Qwing to thi yolting of the locomotive engine when in motion, It 


‘ . ya | ‘ ‘ 
Vea found necessary at anh eariv aGdav to diseard the UuSe of the Silhi- 


pic We lola ULpoOUL Cbae lever of the safety valves, as large portions ot 
steam would be blown off when the pressure was below the point 

“licated by the mean pressure of the weight upon the valve, as, for 
stance, when the boiler was suddenly thrown upward the weight 
would continue te O U}), SO that by the recoil and momentum the 

ive would be a portion of the time raised from its seat, and the 

tevin allowed to blow off when below the desired point of pressure, 
uh Spring balance was substituted and has been generally used or 
apolied to the lever of safety valves. 

t has been long known that the spring balance 1s an imperfect 
indication of the pressure of steam from the following causes : 

The safety-valve, in raising, will raise the outer end of the lever 
(hacrests ipon, though a much greater distance than the valve itself 
(he proportions of power of the lever,as for instance, a lever of a 
power of twelve times, resting on a valve, say two Inches m diameter, 
whenthe valveis raised to its full capacity, say one-half inch, will raise 

outer end six inches: a distance quite impossible with an ordi- 

ry spring: balance, without greatly increasing the pressure bal- 

Ce, COME eCaUh ntly at the same time Increasing’ the pressure of thi 

m | it will be seen an adequate discharge cannot take 
(Ilere follows diagram, marked page 128.) 

129 & 150 place with a spring balance resting upon. Taking an- 

other instance: SUpPpose a valve LO raise one-elehth of an 

Inch, which allows an escape of about one-fourth the capacity of 
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U. S_ Letters Patent, No. 10,243, November 15th, 1853 


Ce 


ERASTUS B. KUNKLE. See 


the valve, the outer 2nd of the lever will raise one anda half inches. 
If to this a spring balance is attached, with a scale of one-twentieth 
of an inch to the pound, it is evident that the pressure will be in- 
creased thereby thirty pounds per inch. To remedy this difficulty 
[ propose to use the simple weight and lever, so as to attain, as near 
as possible, a constant and uniform pressure upon the valve, and in 
order to prevent the vibrations of the weight and lever I apply to 
outer end of lever a rod that descends vertically, by which the 
weight is suspended to lever; at the bottom of said rod, below the 
weight, attach a smail piston of about three inches diameter; sur- 
rounding this piston I place a cylinder, in which this piston is al- 
lowed to move freely and easily; the cylinder is firmly attached to 
boiler or other convenient parts; into this cylinder I put a fluid— 
mercury, oil, alcohol, or water—I prefer good sperm oil. This fluid 
must fill the cylinder to near the top, so as to completely cover the 
piston. It is evidem ‘that the piston can move no faster than the 
fluid is made to pass vy the piston, and it will check all sudden vi- 
brations, yet freely puss to a position due to pressure, ete. By having 
an adequate facility of discharging surplus steam we have succeeded 
In securing an unifo:m temperature and pressure in the locomotive 
boiler, preventing abuost entirely the difficulty of leakage of tubes, 
riveted joints, so con:monly caused by these variations; also design 
it as a sure preventive of explosion from these causes. 


Description of Drawing. 


A represents the rcar part of boiler. 

B.the ordinary safety valve. 

C the ordinary lever. 

D the weight. 

EK the rod upon wich the weight is suspended to lever. 

I’ the piston attaciiod to rod E. 

G the eylinder, iu which the piston F is allowed to move 

freely. 
13] His a stand by means of which the cylinder is attached to 
boiler A. 

I | I I represents the fluid in cylinder G which covers the pis- 
ton KF. 

What I claim as my improvement, and desire to secure by letters 
patent, is the piston F, attached to the weighted end of the valve 
lever within the cylinder G, and immersed in the liquid in the 
cylinder combined and operating in the manner and for the pur- 
poses herein described. 


HENRY WATERMAN. 


Witnesses : 
DARIUS PECK. 
JAMES CLARK. 
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what is indicated by all that portion lying outside of the said circle, 
in about the proportion shown in the figure. A transverse, vertical 
section of this added portion is indicated in Fig. 4, by these portions 
of the figure lying outside of the dotted lines p p, p p, while all that 
portion lying within the dotted lines p p, p p, indicates a transverse 
vertical section of the common safety valve alone. This increased 
area may be made by adding to a safety valve already in use, or by 

casting the whole entire. 
135 I terminate this addition to the head of the valve with a 

circular or annuiar flange, or lip, ¢ c, which projects beyond 
the valve seat E E, Fig. 3, and extends slightly below its outer edge, 
fitting loosely around it and forming the circular or annular cham- 
ber D D, whose transverse section, shown in the figure, may be of 
any desirable form or size. This flange, or lip, ¢ ¢, fitting loosely 
around the valve seat E E, is separated from it by about }; of an 
inch for an ordinary spring or balance. For a strong spring or 
balance this space should be diminished, and for a weak spring or 
balance it should be increased to regulate the escape of the steam as 
required. Instead of having the flange, or lip, ¢ ¢, project. beyond, 
and extend below and around the outer edge of the valve seat, as 
shown in Fig. 3, a similar result may be attained by having the 


valve seat itself project beyond the outer edge of the valve head, and» 


terminating it with a circular or annular flange or lip, extending 
slighviy above and fitting loosely around the outer edge of the flange, 
or lip, c ¢, of the valve head ; but I consider the construction shown 
in Fig. 3 preferable. | 
With my improved safety valve, construeted as now described, 
and attached to the generator in the usual way, the steam, escaping 
in the direction indicated by the arrows in Fig. 3, first lifts the valve 
from its seat at the ground joint E F, and then passing into the annu- 
lar chamber D D, acts against the increased surface of the valve head, 
and by this means, together with its reaction produced by being 
thrown downwards upon the valve seat E E, it overcomes the rapidly 
increasing resistance of the spring or balance, lifts the valve still 
higher, and escapes freely into the open air until the pressure in the 
generator is reduced to the degree desired, when the valve will be 
immediately closed by the tension of the spring or balance. ' The 
escape of the steam, by means of this safety valve, is so certain and 
free, that the pressure of the steam in the generator or boiler will 
not increase beyond the point or degree at which the valve is set to 
blow off. 
What I claim as my improyement, and desire to secure »y letters 
patent, is a safety valve with the circular or annular —— 
136 or lip, e ¢, constructed in the manner, or substantially in the 
manner, shown, so as to operate as and for the purpose herein 
described. | 
GEORGE WM. RICHARDSON. 
Witnesses : 
GEO. GOULD. 
WM. H. POOR. 
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tichardson Patent. 

Letters patent of the Unitey States, No. 85,965, grante: ‘| George Wm. 
Richardson, of Troy, N. Y., January 19, 1869. Improvement in 
safety valves. The schedule referred to in — letters patent, 
and making part of the same. 


To all whom it may concern: 

Be it known that I, George William Richardson, of Troy, in the 
State of New York, have invented certain new and useful improve- 
ments in safety valves for steam boilers or generators; and I do 
hereby declare that the following is a full, clear and exact descrip- 
tion thereof, reference being had to the accompanying dr: AUWINgs, 
making part of this specification, in which— 

Figure lisa vertical section of the safety-valve and its connec- 
tions, taken in the plane of the axis of the valve-stem; Fig. 2, a 
horizontal section taken in the plane of the line A a of ig. 1; and 
Fig. 3, another horizontal section at the line B 6 of Fig. 1. Fig. 41s 
a vertical section taken in the plane of the ‘axis of the \ valve, repre- 
senting a modification of my said invention ; and Fig. 5, a horizon- 
tal section thereof, taken in the plane of the line C ¢ of Fig. 4. 

My said invention relates to improvements 1n the invention de- 
scribed in letters patent granted to me, and bearing date the 25th 
day of September, 1866, which said patented invention relates to a 
means for providing a more free escape for the steam than could be 
obtained by safety valves as constructed prior thereto, and to insure 

the keeping of the valve open until the pressure of the steam 
137 ~—_— in the boiler or generator falls below the pressure which was 

required to open it; the said means so patented consisting in 
forming the valve with a surface outside of the ground-joint, for the 
escaping steam to act against, the said surface being surrounded by 
a projecting or overlapping lip, rim, or flange, leaving a narrow 
space for the escape of the steam when the valve is opened, but 
which, although of greater diameter than the valve-seat, by reason 


of the said lap, presents a less area of opening for the escape of 


steam than is produced at the valve-seat, so that the steam which 
escapes through the area between the valve shall exert pressure 
against the said surrounding surface, and thereby not only open the 
valve completely, but hold it up until the pressure of the steam in 
the boiler falls below the pressure by which the valve was opened. 

One part of my present invention relates to a means for regulat- 
ing or adjusting the area of the aperture for the escape of the steam 
after acting on the said surface outside of the valve-seat, so that the 
valve may be set to close at any desired pressure below the pressure 
which will open; and this part of my invention consists in making 
the aperture or apertures for the escape of the steam, after it has 
acted on the said surface, outside of the valve-seat, adjustable. 

My said invention also relates to means for preventing the guides 
and stem of a valve controlled by a spring from binding, and thereby 
impeding the movemonts of the valve; and this part of my said in- 
vention consists in making the pintle or stem, which receives the 
tension of the spring, bear on the valve so far below the plane of the 
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ralve-seat as that the force of the spring shall always be communi- 
cated to the valve in the direction of its axis. 

I will first describe the preferred mode of application of my said 
invention, as represented in Figs. 1, 2, and 3 of the accompanying 
drawings. 

In the said figures @ represents the v: ilve-seat, which is to be at- 
tached to a steam boiler or generator in the usual or any other suit- 
able manner, and which is formed in the usual manner with a bev- 
elled seat for the vaive 8, fitted thereto by what’ is well known as a 
“oround-joint.” | 


(Here follows diagram marked page 138.) 


The valveis formed with wings, c,in the usual manner, 


' 139 & 140 properly fitted to the cylindrical bore of the valve seat to 


actas guides. It iscast or otherwise formed with an en- 
largement, d, at ‘the junction of the wings, and extending down 
about one-third of the way from the lower end of the wings, so that 
a central hole may be drilled therein to receive a rod or stem, e, the 
lower end of which is suitably formed to rest as a pivot on the centre 
of the bottom of the said hole, so that no portion of the rod which 
is of less diameter than the said hole shall touch to make friction. 
A. short distance above the valve the said rod, e, is formed with a flat 
and circular dise-like projection, f, on which bears the lower end of 
a helical spring, g, that surrounds the rod without touching; and 
this spring is held down to make the re quired pressure on the valve 
by a cross-head, h, held in place by nuts, 7, 27, tapped on the upper 
ends of two rods, J, ), from a plate, k, below a flange, /, of the valve- 
seat. The upper end of the valve-rod or stem, e, plays in a central 
hole in the cross-head, , without touching. 

By reason of the spring, g, bearing on the dise of the rod, e, the 
lower end of which bears centr ally on the valve at a considerable 
distance below the bevelled seat, it results that the valve, when mov- 
ing up and down, cannot deviate from a true line, and that neither 
of the wings can be made to chafe or bind in the bore of the valve- 
seat; and it follows, also, that the valve-rod, when once placed cen- 
trally in the hole in which it plays in the cross-head, h, will move 
up and down without touching. | 

It is well known that safety-valves,as heretofore made, frequently 
fail to open when the steam goes beyond the pressure to which it is 
loaded, because of undue friction and binding of the parts; and this 
is effectually prevented by the arrangement hereinabove described. 
~ When used on locomotive boilers of coal-burning engines, or other 
places where ashes, smoke, dust, etc., accumulate, “to prev ent such 
impurities from getting into the hole in the valve in which the valve 
rod or stem rests, the said rod may be provided with a washer or a 
sleeve, having a flange at the.upper end resting on the.upper surface . 
of me valve, as represented by Fig. 1. 

It is desirable that so soon as the pressure of the steam in 
141 ‘the boiler or generator reaches the pressure at whica it should 
be relieved, the safety valve should open wide for the free 
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escape of steam, and that the valve should remain open until the 
pressure in the boiler is reduced below the pressure by which the 
valve which opened, an? that it should be so organized that the en- 
gineer may be able to adjust it so that it will close at any desired 
number of pounds’ pressure below the pressure at which it was 
opened. To accomplish these results was the main object of my 
said invention. 

To the upper surface of the valve I secure a cap-plate or annulus, 
m, formed with a downward-projecting flange, n, at its outer pe- 
riphery, leaving an annular space, 0, all around between the outer 
periphery of the valve and the inner periphery of the flange n of 
the said cap. And the upper surface of the valve seat ais extended 
all around,a little beyond the outer periphery of the flange n of the 
“up, leaving an annular surface, p, surrounded by an unward-pro- 
jecting rim, q,the plane of the upper edge of which, when the valve 
is closed, extends a short distance above the plane of the lower edge 
of the flange n of the cap. 

The said cap-plate m is connected with the top of the valve by 
studs r, r, or cast with it in such manner as to leave an open space, 
s, between the two for the passage of steam to the central aperture ¢ 
in the cap, through which steam can escape when the valve is lifted 
from its seat. This central aperature is surrounded by a projecting 
cylindrical flange, threaded on the outside, to which is fitted a threaded 
ring, u, that can be turned up or down to any desired elevation, and 
there secured by a set-screw, 2. | 

The dise-like projection f on the valve-rod or stem e extends over 
the said central aperture ¢ in the cap-plate m, and at such an eleva- 
tion that the upper edge of the adjustable ring can be set in contact 


with it, or let down so far below it as to leave sufficient space for the 


free escape of steam. 

From the foregoing it will be seen that when the pressure of steam 
in the boiler or generator becomes sufficient to lift the valve from 
its seat, it acts against the surface of the annular space 0, between 

the bevel of the valve seat and the downward-projecting flange 
142 =n of the cap,to assist in lifting and holding up the valve, par- 

ticularly when the valve is borne down by the tension of a 

spring which presents an increasing resistance as the valve is 
lifted. 

If the projecting rim qg were in the same plane with the lower 
edge of the flange n, the diameter of these parts being greater than 
that of the valve-seat, on the lifting of the valve and cap the area of 
the opening between the flange n of the cap and the projecting rim 
q would be greater than the area of the opening between the valve 
and its seat, Just in proportion as the diameter of the one is greater 
than the other, and the steam escaping from the valve would pass 
unchecked between the flange n and rim g,and would not exert any 
force against the surface of the annular space 0; but as the rim q 
extends above the lower edge of the flange n of the cap-plate, it 
follows that the aperture between the valve and its seat, by the 
lifting of the valve, is always greater than the aperture between the 
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flange n and the rim g, and hence the escaping steam, by its elastic 
force, will act against the surface of the annular space 0, to assist 
in lifting and holding up the valve until the pressure in the boiler 
or generator falls below the pressure by which the valve was firs 
opened. 

The difference between the pressure against which the valve will 
close and the pressure by which it will be opened will depend upon 
the distance between the outer periphery of the flange n of the cap- 
plate and the inner periphery of the projecting rim qg. To render 
this adjustable, the area of the aperture for the escape of steam 
beyond the valve-seat must be adjustable. This is effected by the 
raising or lowering of the ring u. If it be set to its lowest position 
the steam escaping from the valve will be free to escape between the 
top of the valve and the cap through the central aperture, and thence 
between the upper edge of the ring vu and the dise f without mate- 
rially aiding to lift or hold up the valve; but by setting the ring u 
nearer to the under surface of the disc f, and thereby re ducing the 
space for the escape of steam, it will be caused to act by its elastic 
force against the annular space o of the cap-plate, and thus assist in 
lifting the valve and holding it up. 

I have described and represented this as the simplest mode of 

adjusting the area of the aperture for the escape of the steam 
143 after it passes the valve-seat; but it will be obvious that the 

same result may be attained by equivalent means, such, for 
instance, as making the ring gin adjustable segments, so that. its 
diameter can be increased or diminished; but this would be more 
complicated than the mode first and fully described ; ancl it will 
also be obvious that the devices for holding up the valve may be 
inverted, as represented in Figs. 4 and 5 of the accompanying draw- 
ings, in which a! is the valve-seat and 0! the valve, with its bevelled 
ground-joint, the valve-seat a’ having a flat annular surface, c!, be- 
yond the bevel, and the valve an annular surface, d', with « down- 
ward projecting flange, e', the lower edge of which, when the valve 
is closed, extends a little below the plane of the surface c! of the 
valve-seat, and a narrow annular space being left for the escape of 
steam between the inner periphery of the said flange and the outer 
periphery of the valve-seat a', as set forth in my patent of Sept. 25, 
1866. 

What I claim as new, and desire to secure by letters patent, is— 

The combination of the surface beyond the seat of the safety- 
ralve, with the means herein described for regulating or adjusting 
the area of the passage for the escape of steam, substantially as and 
for the purpose described. 
| GEORGE WM. RICHARDSON. 

Witnesses : 

I. I. TILLINGHAST. 
W. H. POOR. 
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144 United States Patent Office. 


Erastus B. Kunkur, of Fort Wayne, Indiana, Assignee to Himself 
and E. Bostick, of same place. 


Improvement in Lock-Up Safety Valves. 


Specification forming a part of Letters Patent No. 162,831, dated 
May 4, 1875. Application filed November 14, 1874. 


To all whom it may concern : 

Be it known that I, Erastus B. Kunkle, of Fort Wayne, in the 
county of Allen and State of Indiana, have invented a new and 
improved lock-up safety valve, of which the following is a specifica- 
tion: 

My invention is an improvement in the class of safety valves 
which are constructed with an annular chamber in the under side 
of a flange formed on the head thereof, the same being generally 
held to their seats by a rod, or stem, which enters a central recess, 
in the upper side of the valve. 

The improvement relates to the construction and arrangement of 
parts, whereby economy of space is attained, and the sealed pressure- 
adjusting screw,protected, as hereinafter described. 

The adjusting screw for regulating the tension of the spring is 


adapted for and provided with a split-wrench, with taper-adjusting 


screw and nut for turning it. 

Fig. 1 is a sectional elevation of the improved lock-up safety 
valve. Fig. 2 is partly a top view and partly a horizontal section. 
Fig. 3 is a detail in section, showing a modified form of the valve 
and its seat. Fig. 4 is a detail in top view, showing the seal applied 


for guarding the adjusting screw of the spring. Fig. 5 is a plan of 


a cap for inclosing the top of the adjusting screw. Fig. 6 is partly 
a side elevation and partly a sectional elevation of the wrench for 
turning the adjusting screw, and Fig. 7 is an end elevation of the 
wrench. 
Sinilar letters of reference indicate corresponding parts. 
A is the steam-pipe, which is connected to the boilor or to 
145 another B. C is the cap to this pipe, for inclosing the va!ve. 
[t has a flange, D, extending down the side of the pipe, and 
locking to it by the ribs E on the pipe and the grooves in the flange. 
It is also fastened against turning after being adjusted by a set- 
screw, F. There isan annular escape passage, G, through the top 
of the cap next to the flange, C. H is the valve. It has a deep 
chamber, I, in the upper side, in which is the pressure-spring, J, 
for holding it closed, the spring being arranged between the plates 
K and L., and confined against the bottom of the chamber by the 
adjusting-serew Min the cap. N are the channels in the valve- 
seat, to receive steam when the valve opens to amplify the lifting 
force on the valve, and insure the holding of it open until the pres- 
sure falls somewhat. The seat is thus divided into two parts, one 
of which may receive the valve into it a little, as at Q, or it may 
receive it on the surface, as at R. The former arrangement will 
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probably be most efficient in retaining the steam in the chambers 
to increase the lift, but both will act in the same manner to a cer- 
tain extent. The adjusting-screw M screws down into a socket, S, 
to be covered by a cap, T, and to guard against improperly 
changing it by unauthorized persons, a seal, consisting of a iead dise, 
v, 18 put on and fastened by pressing some parts into holes or re- 
cesses In the top of the screw, so as to hold it on temporarily to 
prevent the application of a wrench for turning it. The wrench 
consists of the taper split socket-key V and rut W, the socket being 
made round and ribbed inside to fit grooves to be made in the head 
of the screw, to prevent the wrench from slipping round. This form 
is also difficult to imitate by false keys, but other forms may be 
used. The valve has wings X to keep it in proper position in the 
steam-pipe. 
Having thus described my invention, I claim as new and desire 
to "y cure by letters patent— 
The cup or chambered valve H, the spiral spring J, and disks 
K “he respectively provided with a point and recess, and arranged 
within the valves, the pointed pressure-adjusting screw M, and the 
steam-pipe or casing A, having cap C, all combined as shown and 
described. — 


(Here follows diagram, marked page 146.) 


2. In a safety valve, the combination of the stezim-pipe 
147&148 cap C, having a socket 8, and screw-cap T, with the sealed 
pressure-screw M, to permit the latter to be turned by 
wrench, substantially as herein described. 
ERASTUS B. KUNICLE. 
Witnesses: 
E. N. THOMAS. 
HENRY ZIMERMAN 


United States Patent Office. 
Erastus B. KuNKLE, of Fort Wayne, Indiana. 
Improvement in Safety Valves. 


Specifications forming part of letters patent No. 193,411, dated July 
24,1877; application filed June 4, 1877. 


To all whom it may concern: 


Be it known that I, Erastus B. Kunkle, of Fort Wayne, in the 
county of Madison, and State of Indiana, have invented a new and 
improved lock-up safety valve, of which the following isa specifica- 
tion: | 
This invention has relation to + safety valves for steam generators, 
and especially to valyes which have applied to them means for pre- 
venting them from being tampered with by improper persons. 

The invention will first be described in connection with the draw- 
ings, and then pointed out in the claims. 
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probably be most efficient in retaining the steam in the chambers 
to increase the lift, but both will act in the same manner to a cer- 
tain extent. The adjusting-screw M screws down into a socket, S, 
to be covered by a cap, T, and to guard against improperly 
” anging it by unauthorized persons, a seal, consisting of a lead dise, 
v, is put on and fastened by pressing some parts into holes or re- 
cesses in the top of the screw, so as to hold it on temporarily to 
prevent the application of a wrench for turning it. The wrench 
consists of the taper split socket-key V and nut W, the socket being 
made round and ribbed inside to fit grooves to be made in the head 
of the screw, to prevent the wrench from slipping round. This form 
is also difficult to imitate by false keys, but other forms may be 
used. The valve has wings X to keep it in proper position in the 
steam-pipe. 

Having thus described my invention, I claim as new and desire 
to secure “by letters patent— 

1. The cup or chambered valve H, the spiral spring J, and disks 
K L, respectively provided with a point and recess, and arranged 
within the valves, the pointed pressure-adjusting screw M, and the 
steam-pipe or casing A, having cap ©, all combined as shown and 


described. 


(Here follows diagram, marked page 146.) 


In a safety valve, the combination of the steam-pipe 
147&148 cap C, having a soc ket S, and screw-cap T’, with the sealed 
pressure-screw M, to permit. the latter to be turned by a 
wrench, substantially as herein described. 
ERASTUS B. KUNKLE. 
Witnesses: 
E. N. THOMAS. 
HENRY ZIMERMAN. 


United States Patent Office. 
Erastus B. KuNKLE, of Fort Wayne, Indiana. 
Improvement in Safety Valves. 


Specifications forming part of letters patent No. 195,411, dated July 
24,1877; application filed June 4, 1877. 
To all whom it may concern: 

Be it known that I, Erastus B. Kunkle, of Fort Wayne, in the 
county of Madison, and State of Indiana, have invented a new and 
improved lock-up safety valve, of which the following isa specifica- 
tion : 3 

This invention has relation to safety valves for steam generators, 
and especially to valves which have applied to them means for pre- 
venting them from being tampered with by improper persons. 

The invention will first be described in connection with the draw- 
ings, and then pointed out in the claims. 
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In the annexed drawings Figure 1 is a diametrical section through 
my improved valve. Fig. 2 is a top view of the valve cap reduced 
in diameter. Fig. 3 isa horizontal section, showing the spring- 
catch, spring, and spring chamber, and the ribs or feathers. Fig. 4 
shows, in section, the key for adjusting the force of the spring on the 
valve. 

Similar letters of reference indicate corresponding parts. 

The letter A designates the tubular box or body of the instru- 
ment, which is enlarged above and contracted below, and con- 

structed with a male thread, cut on its lower end, and a 
149 number of holes in its largest end, to receive a spanner for 

screwing it into place on a boiler. A screw thread is also cut 
on the upper end of the body A, to receive a perforated cap, B, 
which is held fast by a small set screw (shown in Fig. 1). In the 
centre of the cap Bis a tubular hub, d, which is screw-tapped in- 
side part of its length, and tapered outside, below the top of the 
cap. Above the interior threaded portion of the hub 6 isa chamber, 
into which a nut, 6!, is applied, receiving inside of it a screw, 0. 

C is a cone-pointed screw, which is screwed into the hub 4, so as 
to bear centrally on a flanged cup, a. This screw C is grooved to 
receive the feather c,on the inside of the barrel of a key, C', by 
means of which key and a lever the screw can be turned, and a 
helical spring, D, compressed more or less, as may be required. 
After this adjustment, a soft metal cap or seal is stamped upon the 
perforated head of the screw C, and the latter locked by means of 
jam-nut described. 

The top of the cover B is slotted, as shown at e e, for the escape 
of steam during an alarm, and concentrically cast on the bottom of 
the cover is an annular flange, f, which laps over the largest part or 
upper end of the valve G, and shuts off communication between the 
interior of the cap B and the long spring chamber of the valve. | 
thus exclude everything injurious from the spring chamber. The 
interior of the cylindrical wall of the cap B is constructed with a 
raised rib or seat, 2, against which the periphery of a regulator, KE, 
is closely fitted, as shown in Fig. 1. 

The valve Gis composed of a flanged portion or head, h, sur- 
rounding the upper end of a cylindrical elongated cup, adapted to 
contain the spring D, which is compressed between the flange of cup 
a and a foot, a', stepped on the bottom of the valve. The head h of 
the valve Gis constructed with an annular bevel, 2,a small annular 
recess, 3, and a large annular recess, 4, in its bottom side, wnich 
recess forms, in combination with the upper concave and stepped 
surface of the regulator E, a serpentine port, s, for the passage of the 
steam from the body A to the.exit slots ee through cap B, as indi- 
‘ated by the course of the arrows in Fig. 1. 


(Here follows diagram, marked page 150.) 


The steam first escapes between the bevelled portion 2 of 
151&152 the valve and a corresponding bevelled seat formed on a 
flange, j, cast on the body A. It then takes the course 
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indicated, being prevented from “blowing back” by the peculiar 
hape of the port. | 

The regulator E is a ring, which is screwed on the outside of the 
flange J, and constructed with an annular concavity and a step, as 
above stated. Teeth p, or their equivalents, are formed around. the 
bottom of the regulator, and an oblong hole, &, is made through the 
skirting of the cap B, by which a rod can be used for turning the 
regul: ator about its vertical axis, ind thus adjusting it higher or 
lower on the fi ange j, increasing or diminishing the capac ity of the 
outlet port s. 

The regulator FE is held fast after it is properly adjusted by means 
of a lip, n, which is formed on a spring, ¢, and which engages with 
the teeth p. By pressing the lip x inward the regulator will be dis- 
engaged from it, and may be adjusted as described. 

It will be seen from the above description that the steam passing 
up between the ribs 7, cast either on the body A or valve-cup, oper- 
ates on the valve-flange h to lift the valve from its seat and enlarge 
the port s, thereby compressing the spring D, which reacts to shut 
the valve when the steam in the boiler is reduced to a given or pre- 
determined pressure. 

Having thus described my invention, I claim as new, and desire 
to secure by letters patent— 

1. In. combination with the valve G, acted on by a spring and 
adjusting-screw, C, as set forth, the valve-head h, constructed with a 
bevelled surface, 2, and annular channels, 3, 4, forming, in connec- 
tion with the flange 7 and regulator E, a port, s, substantially as 
deseribed. | 

The regulator E, provided with teeth and working in connec- 
tion with a catch, n, as and for the purpose specified. 
ERASTUS B. KUNKLE. 

Witnesses : 

JOHN BOSTICK. 
EDWARD LANNAN. 


153. Kunkle’s File Wrapper, ete. 
Assigned to self and E. Bostick. 
Petition. | 
To the Commissioner of Patents of the United States of America : 

The petition of Erastus B. Kunkle, of Fort Wayne, in the county 
of Allen and State of Indiana, respectfully represents— 

That your petitioner has invented a new and improved lock-up 
safety valve, which he verily believes has not been known or used 
prior to the invention thereof by your “on acaagpeg He, therefore, 
prays that letters patent of the United States of America may be 
granted to him and his legal representatives the exclusive right to 
the same upon the terms and conditions expressed in the act of Con- 
gress in that case made and prov ided, he having paid fifteen dollars 
into the Tre: asury of the United St ites, and otherwise complied with 
the requirements of said act. And he hereby authorizes D. D. Munn 
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and A. EF. Beach, of the firm of Munn & Co., of the cities of New 
York and Washington, or their accredited agents, to act as his attor- 
neys in presenting the application, and in making all such altera- 
tions and amendments as may be required, and to sign his name to 


the drawings. 


ERASTUS B. KUNKLE. 
Oath. 


County oF PoRTER, | 
State of Indiana, | 


On this 4th day of November, 1874, before the subscriber, a notary 
public in and for said county, personally appeared the above-named 
Erastus B. Kunkle, and made solemn oath that he verily believes 
himself to be the original and first inventor of the within-described 
improved lock-up safety valve, and that he does not know or believe 

and that he is a eiti- 


. 


that the same was ever before known or used: 


zen of the United States. 
[L. s.] ) HENRY ZIMERMAN, 
Notary Publae. 


154: Specification Describing a New and Improved Lock-up Safety 
Valve, invented by Erastus B. Kunkle, of Fort Wayne, in the "yp 
County of Allen, and State of Indiana. 


1 this improvement the valve is secured under a cap 
faste} n the top of the steam pipe, and it has a chamber 
in the upp@xgide in which is astrong spring for holding it 
closed, the spri earing at the upper end against an ad- 
justing screw in the for varying the tension. 

The screw extends up Peagugh the cap, to be turned by 
a wrench for adjusting it, and“Wwgs a seal, to guard against 
being shifted unadvisedly. 


, 


April 17, 1875. 


Erase and insert “ (.” 


— 


seat for €X pOs- 
the valve 
Tres- 


There is a chamber in the valve and 
ing a larger area to the lift of the steam w 
rises, to ensure the keeping of the valve open till 
sure falls to the safety-point. 


aves 


as per 
i R94 


Jan. . 


~— 


Erase 


The adjusting screw for regulating the tension of the spring is 
adapted for and provided with a split wrench, with taper adjusting 
screw, and nut for turning it. 

Figure 1 is a sectional elevation of the improved lock-up safety 
valve. . : 

Figure 2 is partly a top view. and partly a horizontal section. 

Figure 3 is a detail in section, showing a modified form of the 
valve and its seat. 

Figure 4 is a detail in top view, showing the seal applied for 
cuarding the adjusting screw of the spring. 

Figure 5 is a plan of a cap for inclosing the top of the adjusting 


screw. 
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Figure 6 is partly a side elevation and partly a sectional elevation 
of the wrench for turning the adjusting screw, and 

Higure 7 is an end elevation of the wrench. 

Similar letters of reference indicate corresponding parts. 
155 A is the steam-pipe, which is connec te <l with the boiler, 
to another pipe, at B. 

C is the cap to this pipe for enc ‘losing the valve; it has a flange, 
D, extending down the side of the pipe, and locking to it by the 
ribs E on the pipe and the grooves in the flange; it is also fastened 
against turning, after being adjusted, by a set screw, F. There is 
an annular escape passage, G, through the top of the cap next to the 
flange C. 

H is the valve: ithasa deep chamber I in the upper side, in which 


is the pressure-spring J for holding it closed, the spring being ar- 


ranged between the plates K and L, and confined against the “bot - 
tom of the chamber by the gy 0. screw M in the cap. 

N is the channels in the valve-seat to receive steam when the 
valve opens to amplify the lifting force on the valve, and insure the 
holding of 1t open until the pressure falls somewhat. The seat 1s 
thus divided into two parts, one of which may receive the valve a 
it a little, as at Q, or it may receive it on the ‘surface, as at I The 
former arrangement will probably be most efficient in retaining the 
steam in the chambers to increase the lift; but both will act in the 
same manner to a certain extent. | | 

The adjusting screw, M, screws down into a socket, S, to be cov- 
ered by a cap, T, and to cuard against improperly r changing it by 
unauthorized persons, a seal, consisfing of a lead disc, V, is put on 
and fastened by pressing some parts into holes or recesses in the top 
of the screw, so as to hold it on temporarily to prevent the applica- 
tion of a wrench for turning it. 

The wrench consists of the taper- p lit socket key V, and nut W, 
the socket being made round, and ribbed inside to fit grooves to be 
made in the head of the screw to re ent the wrench from shipping 
round. This form is also difficult to imitate by false keys; but 
other forms may be used. The valve has wings, X, to keep it in 
proper position in the steam pipe. | 

Having thus described my invention, I claim as new, and desire 

to secure by letters patent— | 


ral 


156 
# ~ combination of the chambered valve H, spring J, 
7 dises Kk, essure screw M and pipe A, substantially as 
te speci! fied. 
ae ends socket 5, cap 1 seal V, combined with the 
zs w M, substantially as spec 
3” “The valve and valve-seat ch: imbet Meet N,in the man- 
5 ner and for the purpose described. 
ERASTUS B. KUNKLE. 
Witnesses : 


EK. N. THOMAS, 
HENRY ZIMERMAN. 


7 
eet oT 
2 4 , 2 F P ; ‘ - 


: 76 | THE CONSOLIDATED SAFNTY VALVE Co. VS. 
(No. 1.) EXAMINER’s Room, No. 19, 
M. ik. C U.S. PATENT OFFICE, 
| W asuinaton, D. C., Nov. 30, 1874. 
Erastus B. Kunkue, Care Munn & Co, Washington, D. C.: 
Lock-up safety-valve, filed Noy. 14, 1874. 
The first claim is wigadintly anticipated by patents to I. Ra- 
chow, Sept. 28, 1869, No. 95382, div. safety valve; the second by re- 
jected application of E. B. Kunkle, filed Oct. 3, 1570, Gay. safet y 
valve; the third by patent to George W. Rich: irdson, Sept. 2 L866, 
No. 58294, and William Naylor reissue, Nov. 9, 1869, — 58962. 
same div., and are accordingly rejected. 
D.K. HOLSTON, Ass’t in Charge. 
. E. DUFFY, Ass’t. 
WASHINGTON, D. C., January 2d, 1875. 
Hon. J. M. THacuER, Comm’r of Patents. 
Sir: I hereby amend the specification in my application for let- 
ters patent for lock-up safety valve, filed November 14th, 1874, 
as follows: 
157 Erase the paragraph of the statement of invention, com- 
mencing with the word “ there,” on the 3d line from bottom 7 
. of page 1, and ending with t the word “ point,” on the 6th line of page 2. 
s Erase claims and insert: 
; “ The eombination of the chambered or hollow valve 
: ee | H, encl®seds ring J,and dises Is L, with the steam pipe or 
: <3" | surrounding iy A, cap C,and pressure screw M, sub- 
; >: | stantially as heren wn and described for the purpose 
: £5 | specified. 
2d. In a safety valve, the combitagn of the steam-pipe 
cap G, having a socket S and screw cap TS ith the sealed 
pressure screw M, to permit the latter to be ed by a 
wrench substantially as herein described. 
cnr Si SET NR TE: SAE A aad 
Ht. B. KUNKLE, 
Per MUNN & CO.., 
Attorneys. 
(No. 1.) KeXAMINER’S Room, No. 19. 
a As A. oe me pce haghis CE, 


W ASHINGTON, D. C., Jan. ( Mee: ¥§ ). 
ERASTUS B. KUNKLE, care Munn & Co., Washington, D. C.: 
Lock-up safety valve, filed Nov. 14, 1874. 
Amendment filed Jan 4, 1875, has been considered. 


The first claim is substantially anticipated by rej. application of 


P. Prosser, filed March 11, 1868, div. safety valves. If the second 
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claim be amended so as to avoid the old case of Kunkle, it might be 
favorably considered. See amendment above cited. 

The first claim is rejected, and the second objected to. 
H. A. SEYMOUR, Examiner. 
QO. KE. DUFFY, Ass’. | 
io WASHINGTON, January 11th. 

Hon. J. M. THacurer, Comm’r of Patents. 

Sir: [ hereby amend the specification in my application for let- 
ters patent for lock-up safety valve, filed November 14th, 1874, by 
erasing Ist claim and inserting: 


2 2 | comin: ation of the valve H, having a chamber 
< | for the recepul l deressure- apeng J, and provided with 


a horizontal \ end with the chamber 


; steam pipe - jopertes avalve : s_top, all con- 
So | structed and arranged alent as he rein 2 
E. B. KUNKLE, 
Per MUNN & CO., 
Attorneys. 
(No. 1.) _ EXAMINER'S Room, No: 19, 
i U. S. PATENT OFFICE, 


WASHINGTON, D. C., January 15, 1875. 
K. B. KUNKTR, Care Munn & Co., Washington, Te 
Lock-up safety valve, filed Nov. 14, 1874. 
Amended claim filed January 14,1875, has been considered. 
Figures 822, 823, and 824, page 286, by N. P. Burgh, London, 
boilers and boiler-making, are held to anticipate said claim, and is 
accordingly rejected. 
| H. A. SEYMOUR, Examiner. 
QO. E. DUFFY, Ass’t. 
WASHINGTON, D. C, April 16, 1875.. 
Hon. P M. THACHER, Commissioner of Patents. 
Str: I hereby amend the specification in my application for let- 
ters patent for lock-up safety valves, filed November 14, 1874, as 
follows: 


159 Cancel all of recital of invention, and insert: 


‘My invention is an improvement in the class of safety 
valves which are constructed with an annular chamber in 
the under side of a flange, formed on the head thereof, the 
same being generally held to their seats by a rod or sten. 
S | which enters a central recess in the upper side of the valve. 

‘The improvement relates to the construction and ar. 
rangement of parts whereby economy of space is obtained, 
and the sealed pressure adjusting screw protected, as here- 
after deseribed.” 
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Cancel clause of claim, and insert: 


ist. The cup or chambered valve H, the spiral spring J, 
and dises K L, respectively provided with a point and re- 
cess, and arranged within the valve, the pointed pressure 
adjusting screw M, and thesteam pipe or casing A, having 


feap C. all combined as shown and deseribed. 


KK. B. KUNKLE. 
Per 
Attorneys. 
[S74 3 
Div. 1S. SEYMOUR. 


No. 162,851. 42. 
Erastus B. Kk unkle, asslgnor to self and E. Bostick, of same place, 
of Fort Wayne, county of Allen, State of Indiana. 


Lock- | Dp Safe ty | alu ; 


Received, November | i, 1874. 
P n, - ” Me 


Specification, November 14, 1874. 
160 Drawing, 64 bs éé 
Model, 


Cert. dep. 


| eash, $15.00. LS. 
Additional fee cert. 
l . “ eash, $20.00, May 1, 1875. 


Examined April 20, 1875, Seymour; 2 issue, April 20, 1875, Grin- 
nell; 4 patented May 4, 1875; recorded, vol. —, page — ; circular, 
April 21, 1875. 

Munn & Co. prosent. 

1874. 


Contents. 


Application for papers : 
l. Rey. November 30, 1874. 


2. Amendment “ A,” January 4, 1874. 
+ Rej’d es 4 § LS7o. 
i! Amendment “ ag gp’ 14, 1875. 


oO. Re}. si 1d. 1875. 
6. Amendment “ ©,” “ D,” April 16, 1875. 


Title. 


Kix. M. Meck. Improvement in lock-up safety valves. 


J. A. W. 
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161, 162, 163, 164 Affidavit of George W. Richardson. 
United States Cireuit Court, Southern District of Illinois. 
THE CONSOLIDATED SAFETY VALVE Co. vs. Erastus P. KUNKLE. 


I, George W. Richardson, being duly sworn, on oath depose and 
say: 

That I am 52 years of age; reside in Boston, Massachusetts, and 
am the superintendent of the Consolidated Safety Valve Company, 
complainants in this suit. 

I was the patentee of the safety valve patented September 25, 1866, 
and also of the safety valve patented January 19, 1869; and I verily — 
believe that I was and am the original and first inventor of both of 
the safety valves described in these two patents. 

Before the year 1866 I had been engaged in the machine business 
for more than twenty years, and, during this period, mostly in con- 
nection with steam-engines. From 1858 to 1866 I was in charge of 
the Troy & Boston Railroad Repair Shops, and occasionally ran 
locomotives upon the said railroad. 

[ directed my attention to improving the safety valves in 

165 use very shortly after | became acquainted with the construc- 

tion and working of the steam engine, and my attention for 

more than twelve years before 1866 was directed to the action of the 
safety valves in use. | 

Coal-burning locomotives were being rapidly introduced during 
this time; and because of the fact that on closing the throttle valve, 
or shutting off the blower, the coal fire continues to generate steam 
with nearly the same rapidity, while a wood fire on each of such 
occasions at once moderates somewhat, additional precautions were 
necessary to prevent excessive pressure in the boilers. Many boiler 
explosions, and especially leaks, occurred from the strain of over- 
pressure resulting from this cause. 7 

This caused a great demand for an improved safety valve which 
should automatically and promptly relieve the boiler, while it should 
not practically disturb its working pressure; and there was, to my 
knowledge, no safety valve in the market, and I never heard ofa 
single safety valve anywhere that would accomplish the result of 
relieving the boiler from excessive pressure with but a small loss of 
pressure, until I introduced my valve in the year 1866. 

It immediately went into use, largely upon the railroads, and has 
continued in use largely until the present day, the use extending 
from locomotives to steamboats and to stationary and_ portable 
boilers; and it was not until the valve had been extensively intro- 
duced that there was any attempt at competition, and the only at- 
tempts at competition in this country have been from valves patented 
since 1866. 

I verily believe, and I know of no fact to the contrary, that prior 
to the invention disclosed in the 1866 patent, no person had sus- 
pected that the action of a spring safety valve could be controlled 

by altering the size of the stricture or narrow passage through 
166 ~~ which the steam escaped into the air, in combination with a 
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chamber to receive the escaping steam on its way from the 
ground joint of the valve to the atmosphere, under a surface ex- . 
tended from the head of the valve, thus enlarging its lifting area, 
and controlling the pressure under it. 

I have read with great care the English Sage rolereea to in this 
case, viz., those to Naylor, Beyer, Hartley, Green, Ritchie, and 
Webster. I have caused to be constructed and tried valves con- 
forming to the specification and drawings of these patents as accu- 
rately as mechanical skill could make them, and I never found one 
of them that would work with a reduction of pressure less than 
twenty per cent., and most of them exceeded that percentage to as 
high as forty-five per cent. No one of these patents ever came to 
my knowlege until after my invention and introduction into use of 
my valve of 1866, or until after I had introduced into practical 
service at least 1,000 of my valves on locomotives. 

No one of these valves is proportioned or arranged in such a way 
as t6 get the useful effect of my discovery, viz., the proportioning 
and operation of the stricture in the werking of the valve; and 
certainly no one of the patentees, to judge from his description and 
illustration of his invention, so much as suspected that there was 
any practical and necessary relation between the stricture and the 
other working part of the valve organization, viz.,the area of the 
valve, extended surface chamber, and spring or stricture. 

This relation, in practice, | have found to be absolutely necessary 
In any safety-valve which has an extended surface chamber. 

In my patent of 1869 I described a way of modifying the strict- 

ure by the use of an adjustable screw sleeve applied to an 
167 orifice through which steam escaped, and I verily believe 

that I was and am the original and true inventor thereof ; 
and this adjustable screw sleeve I had applied directly upon the 
edge of the valve as early as 1867. This gave to the user of the 
valve an opportunity of modifying its action by adjustment of the 
movable part in its organization, and without calling in the assist- 
ance of a mechanic with his tools, or sending the valve to a shop, 
or blowing off the steam of the engine; and this application of the 
adjustable screw sleeve to control the escape of steam and regulate 
the action of the stricture was, | verily believe, absolutely new at 
that time, and I have seen no reason, since 1869, to modify in any 
degree this belief. 

There have been introduced and put in use in’ the United States 
since the patent of 1866 from 50,000 to 60,000 valves made under 
the authority of my patent, either by myself or by licensees and 
infringers who have paid me damages, and about one-third 
these have had the adjustable stricture of my patent of 1869. 

[ have seen the Kunkle valves A & B, in evidence in this case, 
tried upon a boiler, and have examined their construction and 
method of work. The -y both of them embody the construction and 
mode of operation invented by me, and described in my patent. of 
1866, and the larger valve has the means of adjusting the stricture 
with a screw ring or a sleeve, described in my patent of 1869, and 
they work upon a boiler in the same way. 


(Signed) GEO. W. RICHARDSON. 


ERASTUS B. KUNKLE. |. §1 


Unirep States or America, State & District of Massachusetts : 
Boston, January 2, 1881. 
Personally appeared Geo. W. Richardson, who, being duly sworn, 
on oath deposes and says: He has read the foregoing ‘affidavit, and 
subscribed the same, and the same is true, except the matters 
therein stated on information and belief, and those he believes to be 
true. 
Before me. 
[SEAL. | 7 KF. F. RAYMOND, 2np, 
Notary Publet. 


168 Affidamt of Charles A. Moore. 
United States Cireuit Court, Eastern District of Illinois. 


LHE CONSOLIDATED SAFETY VALVE Co. 
VS, 
Erastus B. KuNKLE. 


[, CHARLES A. Moore, being duly sworn, on oath depose and say : 
That I am thirty-five years of age; at present reside in Lynn, 
Massachusetts, and am president of the Consolidated Safety Valve 
Company. And I further say that on or about the sixth day of 
June, A. D. 1879, I ordered from Erastus B. Kunkle in person, at 
Fort. Wayne, Indiana, a safety-valve, such as he was then manufac- 
turing, and desired him to send it to the Consolidated Safety Valve 
Company, at Boston, Massachusetts. In response to this order | 
received the safety valve which is filed in this case as “ Kunkle Ex- 
hibit B,” a drawing of which faces page 16 of Mr. Forbes’ affidavit. 
A bill was sent at the same time with this valve, a copy of which is 
annexed hereto, and the original handed to counsel. 


169 (Copy.) 
Kort WAYNE, IND y eames 6th, 1879. 
Consolidated Safety Valve Co. bought of B. >. Kunkle. 
SUNG ©. G:F SE 2, SOTCR NAIVE oo en een $25 00 


[ further say that I submitted the said valve, Exhibit B, to the 
examination of our expert and counsel, and in consequence of 1n- 
formation received from them, notified Mr. Kunkle, subsequently, 
as I had before, that said valve was an infringement of the Richard- 
a patent. | 

\t the time I ordered the said valves sent, I saw in the shop and 
offic ‘e of said Kunkle a considerable number of valves of similar ap- 
pearance exposed for sale, and in connection with said Kunkle ex- 
amined and discussed the same, taking one or more of them to 
pieces in his presence, and pointing out to him the fact of the in- 
fringement of the Richardson patents as I then understood them. 

And I further say that the said valves so examined by me at that 
time differed in no material respect from the valve, Kunkle Exhibit 
B, illustrated in the drawing opposite page 16 of Mr. Forbes’ afh- 

11—547 
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davit, and I recognize no difference except in the size of parts pro- 
portionate to the size of the valves between the valve represented 
in said drawing and the valves inspected: by me at Mr. Kunkle’s, 
and in the valves of the same size. I believe the parts, proportions, 
sizes and details were as near like the drawing referred to in the 
valves I saw at Mr. Kunkle’s shop exposed for sale as it would be’ 

possible to make them with good manufacturing appliances. 
170 [ also have seen very many valves like the valves Exhibits 

A and B in possession of manufacturers of engines, &e., which 
I was informed came from Kunkle, and were marked with the same 
inscription as the valves A and B in this case; and I have seen a 
valve like Exhibit C? in this ease, sent me by express, I know not 
from what source, marked as stated on the drawing; and I have 
had the same drawn, and submitted the same for test to Mr. Forbes. 
Among the manufacturers I refer to are the Mansfield Machine 
W orks, of Mansfield, Ohio; Aultman & Taylor Company, of Mans- 
field, Ohio; Messrs. C. & G. Cooper & Company, of Mount Vernon, 
Ohio: Messrs. C. Aultman & Co., of Canton, Ohio; Pittsburg and 
Fort Wayne Railroad Company, at Pittsburg, Pennsylvania; Messrs. 
M. & J. Rumby, of Laporte, Indiana, and Messrs. H. T. Lally & 
Company, of Chicago, Illinois. 

At the time I ordered valve Exhibit B, in June, 1879, I had a long 
conversation with Mr. Kunkle, and agreed to, and did, send him an — 
expert’s opinion on the valves he was then making like Exhibit B, 
which I ordered from. him, and I saw him in Chicago in October 
last, and discussed the infringement, and I told him I must sue him un- 
less he stopped the infringement; andhe told me to sue him and 
have the thing settled, which I did, on behalf of my company, forth- 
with. 


CHAS. A. MOORE. 
17] UNITED STATES OF AMERICA, State District of Massachusetts : 
SUFFOLK. 88: 
Boston, Jan. 11, 1881. 
Personally appeared Charles A. Moore, who being duly sworn, on 
oath deposes and says he has read the foregoing affidavit, and sub- 
scribed the same, and the same is true, except the matters therein 
stated on information, and those he believes to be true. 
Before me— 
[SEAL. | FY. F. RAYMOND, 2p, 
Notary Publie. 
172 Second Affidavid of Charles W. Forbes. 
Circuit Court of the United States, Southern District of Illinois. 
THE CONSOLIDATED SAFETY VALVE COMPANY 
DS 
Erastus B. KuNKLE. 


[, Charles W. Forbes, being duly sworn, on oath depose and say: 
That I am the same person who has formerly made an affidavit 
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in this cause. I haveexamined avalvesubmitted to me by Charles 
A. Moore as the one referred to in his affidavit, as a valve recently 
received by him, which valve is represented in cross-section in the 
drawing, “Complainant’s Exhibit Kunkle C?,” and it contains 
stamped upon the belt forming the edge of the fillet around the body 
of the valve-casing, : — the curved line near the part A, the words 
and figures inscribed at the bottom of said drawing. 

[ have caused the al s represented in this drawing “Kunkle C 
to be lettered, td correspond to the lettering of the dr: wing of let- 
ters patent to said Kunkle, dated July 24, 1877, which patent draw- 
ing faces page 68 of the pr inted affidavit, an exhibit heretofore offered 
by me in this Cast 

The sectional dawing “ Exhibit Kunkle C?,” is an accurate drawing 
in all its parts from the valve salbenit ed to me, and is of the same 
S1ze, 


$9 


This valve is made substantia lly like : In all ar Lt rial respe Cts, to 
hibit Drawing Kunkle 


the valve shown in “ Com ipl: unant’s Ex 

L795 hy whie h f; laces page 16 of my fo rmer a ifh eeceeate it is varied 
In construction simply in three re spects, 

One of these is, that the up per face of the sere W-ring, marked EI 


93 } 


in the drawing “ Kunkle C?,” is flat in the valve from which this 
drawing was made, while the corresponding face in the valve repre- 
sented in drawing “ Kunkle B,” 1s shehtly concave. 

Another respect is that the flange lettered / in the drawing 
‘Kunkle C?,” is plain in tne valve represented 1] } 
while in the valve represented in aan “Kunkl 
shght downward projection at on So ry ery, Which doy 
jection or flange 1s about one-elg fan inch wide an 
fiftieth of an inch deep. 

‘These LWO differences in no Way change the operation of the valve. 

The third difference IS, that the flange fi OV the valve represented 
in “ Kunkle C*,” does not fit closely the surrounding depending flange 
f, on the cap, as it does in the valve represented im“ Kunkle B;” 
but there is cil) annular space between the LWO Hmahneges about one 


ward pro- 


\ 
d about one- 


wy 
— 
— 
a) 
a 
~ 


one-hundredth of an inch wide, and, in my opinion, this annular 
space does shehtly affect the Op ation of the valve when. the ad- 


\ ( 
la far the h 


justable ring is more widely hee than desirable for thi 
tion of the valve. 


est opera- 


This I consider to be an pea of the manufacture. There is 
also on the valve represented in “ Exhibit Kunkle C*,” a hitting lever, 
marked Q. working upon a castial rod marked Xin the drawing, 


which lever and rod serve to lift the valve at times when the steam 
pressure is insufficient; but this is a mere vnadeion | 

[ submitted this valve to trials upon a steam boiler with eighty 
pounds pressure to the inch, with two different springs, one of them 
of a compression of four-tenths of an inch, to hold eighty pounds to 
the ich is and the other ot ra | compression of one-fourth ot an ineh, 
to hold the same pressure. These springs are respectively @ com- 
paratively weak spring, and a spring of moderate strength for a 
valve of this size, at. this pressure. The weak spring of four-tenths 
of an inch compression was the one which came with the valve, 
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and the stronger spring was applied to demonstrs ate the value 

174 and necessity of the adjustable stricture made by the screw- 

ring in the proper adjustment and working of f the v alve, as 

in the experiments already testified to; and to show what the fune- 

tion of the screw-ring is in said valve, and how its adjustment in- 

fluences the operation of the valve under different adjustments and 

conditions, and to determine the relation of stricture and spring to 
each other under these different adjustments and conditions. 

The following table of dimensions, &c., of the valve represented in 

the drawing “ Kunkle C?,” includes corresponding measurements to 


those given on page 16 of my former affidavit: 


[. eeober Of IeROWAT |. 63 ns os wera eames ia 
2. Area or initial surface exposed to ‘the steam-w: ay 1.76 
3. Total area of valve and extended flange__--------- 3.5777 
4. Supplemental area (difference of above are ne sie eS id 
5. Circumference of pcbended Eee hema ene nome A 6.97" 
6. Compression of strong spring unde 7 80 pounds press- 

ure 40 te BENTO WIGR «6... dein nceei bees 257 
7. Compression of weak s spring under 80 pounds press- 

ure to square Inch ......_..... is ith nen comeabain f 


8. Comparative areas of initial and sup ysplemental sur- 
face in valve represented in “Kunkle Drawing, 
| Dates Oy) Ee 3 5 TE ccm enem noe see te. 

9. Comparative areas of initial and supple mental sur- 
face in valve egerrn In Richardson patent 
rian Gt Tee, 256+ 2-617 ook cs ee eee 

10. Vertical distance of ata flange f on cap of 
valve casing from under surface of extended flange 
h, valve-seated (“Kunkle C?”) effective lift of 


valve reg! See SME UE ICE Tm. CeO ENE ER nee OD ' U6 
11. No. of screw-threads per inch on adjus stable ; ring {a 
12. No. of circumferential notches in periphery of ring. 29 
13. Amount of vertica] adjustme nt of ring to rot: ition of 

same, one notch (less than ;4+, of an inch) ------ 0192 
14. Area of stricture, ring adjusted 4 notches open, valve 

ROE Wai sg) FENG aN ORES Grae Oa eS ev ese ORI Ba? 

15. Same, vals ve open wide___-_-~ Perrine cee 6" 
17) 16. Same, 6 notches open, vi alye closed... piafeaat erie is ead 

17. Same, valve PEE Ns a oon) nacinnideiiaies 86" 
18. Same, 8 notehes open, v: alve ¢ Jose d PRT ae. a ghia 1.’706 
LY. - S ss By _ OpOK WIGS... la. se fe 
20. 5 a) Fs , WE i L."34 
21. ‘4 10 " ¥ “s Ube WIGO—. . ae 1.°"4 
ye A a4 1] 4 os ss eS Bane cy PIR TEER TE CEU 1.46 
23. 3 1] e . Open Wide... Eu 1.52 
24. iz Ki Hs valve closed... PARA Sy: 1.6 
2D. r 12 . se “3 th Wie. a 1.66 
26. Area of escape opening through top of case-______- 1.42 


e Rec bee 
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| tricd this valve, shown in the drawing “ be onges C,” with both 


springs, ana the following were the results of the trial: 

' f “~ _— i 1 | 

= L ~ 4 y es < 

aN = - a — Sant 

tar ws: @ = ~ DP. © os 

aval’ a ~ Pe... : im, ole on. a — of 

> oe > = 5 9S tek ¢ — a: 

a - = = ait oo Sm of tar, 

- > Bias —~ ~~ t ~ -m O'm * Plas 

~ = a = L i On oe tes 

A “ we - = — a os 
| | Si) 69 11 4 O6 
Z 6 SO AZ 5 A OG 
O s S() 74 6 4 OG 
4 LO SO 40.0 1D 4 O06 
O 12 SO 76.5 35 4 06 
()* 4 S() f fy s DS O6 
7 6 SO 74 6 At O06 
S S SO 76.5 3.0 Es O6 
G 10 80) 77 3 2d U6 

* Here the spring was changed and a stronger one applied. 


The action of the valve in each of this series of experiments was 
prompt and decisive; but beyond the extreme adjustments indicated, 
viz, twe lve notches open with the weak spring and ten notches open 
with the strong spring, the valve ceased to pop and became erratic 
In its action. This, in a measure, was due to the fact that the escape 

opening in this case was of less area than the stricture at the 
176 = edge of the valve, causing the steam to be huddled between 

the edge of the valve and the opening in the case, and thus to 
enter the Passage left between the depending Hange fand the edge of 
valve-flange h, which passage did not exist in the valve B, and fill 
the chamber above the valve, and thus produce a steam load on the 
top of the valve of a very uncertain character, whereby the action 
of the valve became erratic, and the valve chattered and trembled 
in its closing movement. However, the range of reduction of press- 
ures indicated by the table shows that with the strong spring, to get 
a reduction of three and a half pounds, the area of the stricture with 
the vaive wide open must be 1.12”; and to get a reduction of six 
pounds, the area of the stricture must be .8”; while with the weak 
spring of AN compression the area of the stricture must be, respect- 
ively, 1.66” for three pounds reduction and 1.12” for six pounds re- 
duction. And this shows that with astrong spring the stricture is to 
be reduced, and with a weak one to be enlarged, just as Richardson 
says In his eri of 1866. 

The means for increasing or diminishing the size of the stricture 
are in the valve pibicirone in “Exhibit C?;” exactly the means 
shown in the Richardson patent of 1869, viz, the adyt stable screw- 
ring or sleeve. 


>) 9) 


I therefore say that the valve shown in “ Exhibit Kunkle C®” pre- 
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sents no substantial differences in construction or mode of operation 
from the other Kunkle valves formerly considered ; that it 1s sub- 
stantially like the valves of the Richardson patents of 1566 and 1869 
in all material respects ; that it works in the same way and accom- 
plish« 's the same results by the same means; and that prior to the 
time of the Richardson patent of 1866, no valve had been described 
which possessed these properties or could produce these results : 
and that in the Richardson patent of 1866, a valve was described 
which would produce these results, and the way to produce them 
was also described; and in the Richardson patent of 1869, an 1m- 
proved means of delicate adjustment was provided to produce these 
results ; and that the description and method of the patent of 1866 
has been followed in substance, and very nearly in form; and 
177 that the means of the patent of 1569 has been also followed 
for the same purpose, and with like results. 


CHARLES W. FORBES. 


Unirep States oF AMERICA, District of Massachusetts: 
Boston, January —, 18381. 


Personally appeared Charles W. Forbes, who, being duly sworn 
on oath, deposes and says, he has read the foregoing affidavit and 
subscribed the same, and the same is true, except the matters therein 
stated on information: and those he believes to be true. 

fe tore me, 
| SEAL. | KY. FL. RAYMOND, 2p, 
Notary Public. 


(Here follows diagram, marked page 178.) 


179, 180, 181 & 182 = Hvidence for Complainant. 


Cross-examination of CHARLES W. Forbes, taken in pursuance of 
stipulation making his afhidavit evidence in chief, before John A. 
Shields, Esq., commissioner United States circuit court, southern 
district of New York. 


Unitep Srates Court-Housk, 
New: York, October 21, 15881. 

[t is hereby stipulated and agreed that the cross-examination of 
Charles W. Aree shall take place before John A. Shiels ls, lisq., 
United States commissioner, southern district of New York. 

THOS. WM. CLARKE, 
For Complainant. 
JAS. H. RAYMOND, 
For Def ndant. 


Present: Mr. Thomas William Clarke, for complainant; Mr. James 
H. Raymond, for defendant. 

Agreed, that the cross-examination may be taken by a stenog- 
rapher | 


Ye 


Y 


. 7 , , ye A 
Complar nantly Lxktbhil Kunkle C. 


lige 


‘PO 277790 Apg yn 
P2TP YP F7ZOPU-O) 


Lis 


WY) 


Yee 
. 


Pat. May t 75. tity 247 


Pat & Mantssr 


ERB Kunktle 
Fort NAY NE An. 


) 7 
4 


ERASTUS B. KUNKLE. $ 


James E. Munson appointed stenographer to take and extend the 
minutes of the examination. 
(Adjourned till October 22, 1881, at eleven a. m. at Park avenue 
hotel.) 
JOHN A. SHIELDS, 


“ t Mog: 
[ we. Commassioner. 


New YorkK, October 22, 1881. 


Cross-examination by .Mr. J. H. Raymonnp, of counsel for 
defendant : 


Cross-int. 1. What is the date of your first acquaintance with the 
Richardson patent of 1566? 
183 Ans. My attention was first called to that patent sometime 
during the year 1874. I then occupied the position of prin- 
cipal examiner inthe Patent Office, in charge of the class of metal 
working, and was consulted in regard to a reissue application, | 
think, for the Naylor valve by the examiner in charge of the class 
of steam engineering. 

Cross-int. 2. Dia you see the parties, or have any conversation with 
the parties, who applied for that reissue ? 

Ans. I think I did. 

Cross-int. 5. Who were they ? 

Ans. Mr. KE. H. Ashcroft, who was stopping at the same hotel with 
me in Washington, asked my opinion as to the form of the claims 
he had presented in this reissue. 

Cross-int. 4. Was Mr. George W. Richardson with him ? 

Ans. Not to my knowledge. 

Cross-int. 5. Was he one of the applicants for that reissue? 

Ans. That I don’t remember. The first I met Mr. Richardson was 
in Boston during last year. 

Cross-int. 6. Do you know, either of your own knowledge or from 
information, whether Mr. Richardson was interested in that appli- 
cation for reissue ? | 

Ans. No, I do not. 

Cross-int. 7. You first met Mr. Richardson, then, as I understand 
it, last year, In connection with the ease of the Consolidated safety 
Valve Company against Crosby ” 

Ans. Yes, sir; that was my first acquaintance with him. 

Cross-int. 8. You aré fully familiar, are you, with the state of the 
art relating to safety-valves prior to the date of the said Richardson 
patent of 1566 ? 

Ans. Iam. 

Cross-int. 9. Will vou please define a stricture, as the term is used 
in the Richardson patent of 1566? 

Ans. It is the circumferential escape opening between the supple- 
mental chamber and the atmosphere. 

Cross-int. 10. What are the mechanical peculiarities of that cir- 

cumferential escape opening, as shown and described in the 
184 Richardson patent of 1866, called by him a stricture; [ mean 


its peculiarities both as to construetion and operation ? 
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Ans. It is formed by the outer edge of the extended flange on the 
valve and the outer edge of the casing of the valve-seat, the stricture 
being known as the open space between those parts. It forms a 
contracted passage to the escaping steam from the supplemental 
chamber outside the ground joint of the valve. Its function is to 
retard the escaping steam, particularly in the early opening move- 
ment of the valve, whereby a pressure of the steam 1s imparted to 
the supplemental area. 

Cross-int. 11. This stricture, as described in this Richardson pat- 
ent of 1866,is anecessary part of the invention described and claimed 
therein, 1s it not? 


Ans. It 

Caeneent: The stricture is produced mechanically, is it not, by 
an annular te or “ CC, Bok series beyond the valve seat ¢€ e, as 
shown in figure 3 of patent, and extends shghtly below its outer 


edge, fitting loosely around it, and thus forming the circular or an- 
nular chamber d d? 
That is a proper reference to the structure shown In figure 5. 

Cross-int. 13. In the Ope ration of a valve so constructed, does or 
oN not t this stricture remain constant at the initial opening of the 

ilve 

rer [t does. : 

a 14. Then, after the valve has raised somewhat from its 
seat, does or does not the s —— commence to widen or open, and 
allo ww amore free escape of the steam to the we 

Ans. It 1s variable, increasing in size at that point of operation. 

Cross-int. 15. Then shall we understand in your deposition the 
term “variable stricture ” to mean one which remains constant at the 
Initial Ope ration of the valve, and afterwards Opens or widens asthe 

ralve is further raised from its seat? | 

Ans. That is the proper sense in connection with the subject- 
. Matter. 

Cross-int. 16. Have you examined the opinions delivered by Judge 

Shepley i in the district court of Massachusetts; and by Justice 
185 Clifford in the Supreme Court of the United States, in the 

case of Ashcroft v. The Boston & Lowell Railroad Company, 
the first being found in the fifth volume of the Official Gazette, at 
page 725, and the second opinion being found in the thirteenth vol- 
ume of the Official Gazette, at page 865, and do you understand the 
said opinions? | 

Ans. I have read the opinions referred to in the question, and 
believe that I understood them at such time. 

Cross-int. 17. Did you examine the arguments of counsel and the 
record in that case? 

Ans. Not fully. 

Cross-int. 18. Is it or is it not your opinion that this Richardson 
patent of 1556 was construed, in those opinions, to bea patent for 
an open and variable stricture, as you have just defined it? 

Ans. Some time has elapsed since reading of those opinions, and 
I am not now sufficiently familiar with the text to give an answer 
to that question. | | 
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Cross-int. 19. Referring to your ex parte affidavit in the injunction 
papers In this case, which forms by stipulation your direct examina- 
tion, commencing with the bottom of page 2and running to the top 
of page 3, when was the desirability of overcoming the defects of 
the ordinary safety valve, particularly when held in position by a 
direct-acting spring, first presented in this art? 

Ans. I couldn’t say; I have frequently noticed opinions and sug- 
gestions upon the defects of the ordinary valve in the literature of 
steam engineering, and I think the subject has often been discussed 
in the proceedings of the Institution of Mechanical Engineers, and 
published in its Papers. 

Cross-int. 20. The desirability of overcoming these defects was 
suggested by engineers and others, was it not, long prior to the 
Richardson patent of 18667 

Ans. Yes; some time prior to that. 

Cross-int. 21. Do you find such suggestions in prior patents or 
prior printed publications ; and if so, in what ones? 

Ans. I have seen them more particularly stated in the publica- 

tions of the discussions upon the subject, which ean be found, 
186 | think, in the “ Mechanics Magazine,” so far back as 1856 or 

1857. Ido not now remember, without referring to prior 
patents, whether these deficiencies in the ordinary valve are referred 
to in such patents. 

Cross-int. 22. Referring to the same affidavit forming a part of 
the injunction papers in this ease, and to the last two paragraphs at 
page 3, I understand you to say therein that inventors, prior to the 
Richardson patent of 1866, constructed valves with an annular flange 
on the periphery of the valve, with such a relation to the valve-seat 
casing as to form a chamber and have a contracted outlet to the 
atmosphere which would arrest the current of the escaping steam, 
and by such arrest causing expansion or recoil action, produce a 
pressure within said chamber to.act upon the additional flange and 
give greater lift to the valve; am I right? And, if so, state what 
inventors so prior to Richardson you there refer to. 

Ans. The quotation is correct in substance, and examples of such 
valves are found in the patents of Webster, Green, and Hartley 
forming a part of the record in this case. 

Cross-int. 23. Referring especially to the Green valve which you 
have just mentioned, do you not find in plate 5 of that patent a sup- 
plemental surface beyond the ground joint of the valve in the form 
of a separate dise or flange connected to the valve, and an inter- 
mediate chamber between the flange and the valve with a constricted 
Passage to the atmosphere ? 

Ans. Yes, sir. 

Cross-int. 24. I notice that in your direct examination you con- 
sider the Green valve prior to the Webster; is it not true that the 
Webster patent was one year and ten months earlier than the Green, 
and should have a prior place in the history of the art to the Green 
patent, on the face of the papers? | 

Ans. These patents are referred to chronologically on page 8 of 
said affidavit; but they are not referred to in that order in following 
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portions of the affidavit. I can give no reason for this arrangement. 
[ cannot now remember, but do not think I had any particular ob- 
lect in departing from the order of reference recited on Page o. 


. ° ’ c * ’ 7 ' , = : : 
(,ross-31nt. 22. het rring now to the \\ ebster valve, do Vou Ol do 
you not find therein a supplemental flange which 1s adjusta- 
1S ble, and by means of which the amount of reduction of boiler 
.s 
‘i 


See pe Feet lige . — : . > 
pressure may be aried Wilthih certaln limits * 
i ‘ 


} 1 a ae 
1 | do find sueh a condition of things stated. 
: 7 ° , 7 } ’ } a _~ ‘ ‘ 
(ross-1nt. ZO Referring to the Webster and the Ritchie patents 
4 ‘ . Cc } ° ~ ne / . We 
round 1n this record, do you nnd 1n these two patents SUuUgoVestIONs 


; Ee ie a } “e _ : See 7 
no the reduction of the bolier pressure by 
. Ae . ] e i . f . 1+ 9 . —S ‘ a oe y 
ahs OF the suppiem ntal areas, flanges, and strictures of Which we 
' »}b3 cee ; 
nave veel talkihg, et 
; 
ns. 1 do. 


. aad . | . 9 ° Pe 
Cross-1nt. Z/. you say,on page4," Mr. Richardson's invention 


consists essentially in proportioning said chamber, its horizontal 


area and its escape opening to each other. and to the degree of ten- 


sion of the spring.” The proportion of said parts to each other 
then, as I understand you, are the essential features of the Invention 
described and claimed in tl 
opinion ; am I right? 

Ans. Yes, sir. 

Cross-int. 28. Then your opinion is, that this patent 1s for a com- 


ie Richardson patent of 1566, in your 


bination of these four: parts or elements proportioned to each other, 
In a certain manner; that is, this chamber in a certain manner pro- 
portioned as to its area, to its CSCAPC Opt nine, and to the degree of 
tension of the spring? 

\ns. The size of the stricture and the degree of tension of the 
soTing may be considered the main essential elements for ecntrolling 
the closing action of this valve. The supplemental chamber may 


{ : : — - en wea ie os . ] ‘ S 
e of greater or less size in relation to the other elements without 


mate ally aitecti Io sus 1 Ope ration. The valve Cannot he controlled 
by the chamber, but can bi regluat lin its action either by chang- 

o the degree of tension of the spring or the size of the stricture. 
he only thing to be avoided in connection with the supplemental 
chamber is that 1t shall not be so large as to contain too much 


i] 
os 4 } ] aa a ie: . er, ay ; = 
mental chamber in this Richardson valve must not be too large. 
.” ; ] 
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' 
- | ° } 
ld eonstruct a valve in which the supplemental 
chamber as to its area was smaller than the stricture or ESCAape 
zy | 


LdO Opening would that valve be in accordance with the Ruich- 
ak 


rdson patent of £566, in your j 
A . 


ypinion % 


Ans. By the term area, as employ: in connection with the SU}p- 
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Lyi lental.chamber, 1s meant the superncial area of the overhanging 
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iould not be conrounded With the cubical Capacity Ol 
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bne cham over. Che amount of such surtace and the pressure beneath 
it determines the lift of the valve. T] 


ere might be more or less 
pacity of chamber beneat!] 
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what I mean by area in 
ie size of the stricture. The 

ion of the spring should be weaker in such construction and the 
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stricture enlarged. | think the condition referred to in the question, 
as T understand it, would be within the Richardson patent of 1866. 

Cross-Int. 30. In the quotation which I made from page 4 of your 
affidavit, you very distinctly say that to come within the Richard- 
son invention of 1566, “1t is essential to proportion sald cham ber, 


—s 
—) 
— 
~~ 
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: . ] i] ] 
its horizontal area, to the other elements named, namely, the escape 
Opening and tl 


‘ : ‘ ig : TI ery * , 4 , an j ] ® > 
lW@ LehHslon Ot the Sprine ; do you wish to aiter o1 
TY + ; + > ee) , ‘ aba z 
nodify that Statement, or are you stli 
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I L, O1 pinion that said cham- 
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elements, namely, the escape opening and the tension of the spring, 
1) order to comply Wt 

patent of 1866? 
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Ans. I think the statement quoted is eerrect. 
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ardson patent of 1866 as to the horizontal area of the supplemental 
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Cross-int. 34. That is, the proportion of the horizontal area to the 
ension of the spring and the stricture would be practically the same 
ither construction ? 

Cross-int. 35. Do you find anything further in the specifications 
or claim of the Richardson patent suggesting what this proportion 


Ans. There is no more in relation to this feature, except the para- 
eraph following the one first quoted, which refers to Fig. 4. This, 
however, indicates the same extent of area by different views. 

Cross-int. 36. We have then got, in these quotations which 


190 you have made from the specifications of this patent, all there 
is therein indicating what this. proportion of the horizontal 
area O} this supplemental! ehamber should be, have we? 
Ans. I think so; I don’t see anything else 


+> 


Cross-int. 37. Now, the proportion which you have given, namely, 
1.617, was taken, as I understand you, from the measurement of a 
photo-lithographic copy of the drawings of this patent on file in the 
Patent Office. Am I right? 

A hs. Yes, SIT. 

Cross-int. 38. Then, from the specifications and claim of this patent 
taken alone and without the drawing, do you fi ia definite data as to 
what this proportion shall be in measurement? 

Ans. No: | do not. 

Cross-int. 39. Did you carefully examine 
in the Patent Office ? 

Ans. I don’t know that I ever saw the original patent. 

Cross-int. 40. Did you carefully ex amine and measure the photo- 
lithographic copies thereof produced in the Crosby case ? 

Ans. I belhleve that I did. 

— tl. Did that copy constitute a working drawing, or a 
mere illustration or picture ? 

Ans. A mere illustration. It was obtained at the Patent Office: 
one of the commercial copies. 

Cross-int. 42. It was not, then, in all its parts, a working drawing, 


*;) 


the drawings of this patent 


was it 
Ans. It was a drawing from whi tab: L should think, a valve might 
be constructed; but not what we would term a working drawing. 
Cross-int. 43. In that drawing what was the overlap of the flange 
cc; that is to say, the distance by which this flange or lip ¢ ¢ was 
separat ted from the valve-seat? Please state the same in sixty-fourths 
of an inch. 
ac It is stated in = Crosby record to be 025 inches, which is a 
trifle more than one and a-half sixtyv-fourths of an inch. 
Cad 44. P eine ies the decimal ? 
Ans. It is one serge tenths sixty-fourths. 
C ross-1n . 45. Then, you find that the flange in the draw- 
19] ings ol tthe Richardson patent Is separated from the valve- 
seat by one and six-tenths sixty-fourths of an inch, do you ? 
Ans. Yes, sir. 
Cross-int. 46. And that for such a stricture the Richardson patent 
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calls for ; \ horizontal area in a supplemental chamber of 1.617 square 
Inches, i you™ 

Ans. Y CS, S] 

Cross-int. 7 You take these proportions, then, as I understand, 
from the drawings of this patent, which are not working drawings : 
am | correct ? 

Ans. They are taken from the photo-lithographic copy of the patent 
before referred to. 3 

Cross-int. 48. Do you find, in the specifications or claims of this 
patent, any such mathematical relations or proportions stated ? 

Ans. Only In so faras they refer to such p> MATUs 1D the drawing, their 


extent being indicated between certain lines in the drawing. 

Cross-int. 49. Did Mr. Richards first sugeest to you this mathe- 
matical proportion between the Bee th chamber, the escape 
opening, and the tension of the spring? 


Ans. No, sir; I never received any information from Mr. Rich- 
ardson concerning this — 

Cross-int. 50. Did Col. Clarke, or any other representative or attor- 
ney for this patent, first suggest any such mathematical proportion 
to you? 

Ans. Well, lam sureI can’tsay; IT really couldn’t remember about 
how I obtained the information. 

Cross-int. 51. Did you find 1t in Mr. Waters’ testimony, or in any 
prior record or testimony concerning this patent which you exam- 
ined ? 

Ans. I can’t remember.the source of my information. 

Cross-int. 52. Is not this theory, as to the proportion between these 
parts, in fact vour own creation ? 

Ans. They are probably the effeets observed by me during my 
extended experiments with this type of valve, following a careful 
Inspection ot the patent. 


A 


Cross-int. 53. Did you ever see the theory stated In writing or 
192. in print anywhere prior to the time stated by you in your 
a Pareto in the ¢ Trosby ease ? 
Ans. think not. 


Siecle 54. Do you find, 1m the: specifications of this patent, 1n 
any one sentence or ppleseates ia agraph, a statement whiel is to the 
these four 


o 


effect that this invention consists in so proportioning 
parts | 
Ans. The degree of tension of the spring, the size of the stricture, 
and the extent of the su lp ple mental surtaece are referred to in the 
pate nt ; the capacity of the + ‘hamebe I Is not me nto dL, for the reason, 
| believe, that it is not comparatively so material a feature of the 
construction. 

Cross-int. 55. I will modify my inquiry, and ask you to point out 
the sentence in the specification of this patent which describes a 


proper proportion between the tension of the Spring, the size of the 
stricture. and the herizontal area of the supple me nt: oe } ane as 
stated by Vou on page of your aflidayit, t O Const the essential 


} 


features of the Richardson invention ? 
Ans. It is not contained 1n any one sentence. 
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Cross-iit. 56. Youthen madeup this theory,as understand tt, from 
the quotations you have alaeady given inethis examination, from 
those specifications ; am [ right? 


ANS. Certainly, as to the sum and substance. 


Cross-int. 57. Now, do you find anywhere in the specifications of 
this pateht the proportions stated for either the cubie contents of the 


supplemental chamber, or tor its horizontal Area for a valve COl- 
structed with the spring described in this patent and the stricture 
one sixty-fourth of an inch wide? If you do find any such propor- 
tion mathematically or distinctly stated in the specifications, please 


stute What the proportion IS. 


t thereto 1s 
] 4 ; , } . ] | > oy . > ws . 
referred to, and reference made to a particular figure Of} the draw ing 
te eee Oe m © : an oe see a 
Miustrating’ what 1s meant thereby. he stricture and 


Ans. In regard to the chamber, the structure adjacen 


Spring are 
Se zm om +i ie “| = Pa fae eae nee: “ Thy 

aiiuded to in these words, contalMed 1h the same sentence: (IS 
Hangve or ipee, htting loosely around the VeLive-Seat é@ @. 18 separated 
tie : : ; e ag : 

from it by about one sixtyv-fourth ol an inch for an OVramwalry 


2 ~» | )? rhy1 ee ly ; bay wi ,it] : 
[Yo Spring or balanee, which Indicates the entire width of the 


stricture and a degree of t nsion of the spring which would 

be readily understood. 
Cross-int. 08. Then we do find it mathematically and distinetly 
stated in the specifications of this patent that the stricture should be 
about one sixty-fourth of an inch wide: do you find any such math- 


" | } & . + " +> 2° > ah > + 
ematical and daistinet Measurement Ol proportion sta 
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Specincations as to any other of the tou} Parts we have een talking 
5 
about 

Wt, ale is aca lah calceeM ith. the ile ES o 4) i ia 
Ets p1ie PelIalhninye parts, Wit ! the exception OF the Capacits QO] 
+1, ee eee ; ey ‘ords that ~~ a en a ee) eae 
the chamber, are referred to 1n words that state piaIniyvy What tne 
] . 44 . 7 ] , + ] +}, ' ; = 
SiZe and propertles should be, Dut are Not sO stated mathematically. 


. . : 
lor example, the patentee refers to AN OFramhary spring or balance In 
. . . : . ’ p . ] 1 ‘ 
connection with the size of stricture mathe matieallhy stateqd 


‘ sw . 1 . . : | . 
would be interpreted as Meaning a spring that woul 
;* 4 a = } . r : a ’ :*% 1 \/ 

one-fourth of an inch when the valve was supyected to LOO pounds 
of pressure to the square inch. 
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Cross-int. 59. Then we are not informed, as | understand you, by 
j . , 4 . ae a ‘ a7 : > ee | . {° ‘7 B 
LhIs patent, What the size, that is, tlre eubie contents, of the supple- 

] } } ‘ 

mental chamber should be? 

Ans. It is only shown in the drawing. 


rN. er a ce: ; 7. : ‘Sor ae - 
( ross-1hnt. OU. then. 1 we have Ih the spe Mmeation no wwtormation 
} ] 


as to the cubie contents of the supplemental chamber, we, of COUTTS 


nave Hho proportion there elTvel as between Its Cubic contents and 


tS hel LOU ire have we ( 

Ans. The chamber is not referred to in the specification. The 
structure is deseribed that includes it in connection with the draw 
ng that SHOWS It That is all the reference that | observe LO this 


1) { 
‘ Tippee. . i» _% : a = ?? r on ak | Os sy) ’ | = > Yeo UY rh ] > 
Xhibit Drawing, Kunkle, A,’ which Lnow hand you, and say whether 
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in exact Copy ol I SAald CXMAIDI as COllalhnead 1b youl affidavit 
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Nn tne tl Nculoh papers 1 this case 


Ans. 1 believe it Is an exact copy. 
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Cross-int. 62. Will you please mark the parts in that drawing 
which correspond to the supplemental chamber, its horizontal 
194 area, the eseape opening, and the spring, with separate letters, 
and attach your initials to the drawing, and attach the same 

to your cross-examination with this date ? 

Ans. I have done so. @ small represents the supplemental cham- 
ber; 6 small the subplemental surface ; ¢ small the escape opening 
or stricture ; and d small the spring. | 

Cross-int. 63. Please examine the spring of that exhibit and say 
whether, in connection with the safety-valve of the size and propor- 
tions of said exhibit, said spring 1s an “ ordinary spring,” a “ strong 
spring,’ or a “‘ weak spring.” 

Ans. I can’t judge from the drawing. It has the appearance of 
an ordinary commercial spring. 

Cross-int. 64. In a valve constructed in the proportions and sizes 
shown in this drawing, would you use a strong spring, a weak spring, 
or an ordinary spring ? , 

Ans. That would depend upon the application of the valve to a 
boiler of greater or, less size, and the degree of pressure to be sus- 
tained. 

Cross-int. 65. Suppose you desire to use this valve shown in this 
drawing with the proportion of parts as shown therein, that is, as to 
the supplemental chamber and the escape opening, in a boiler with 
€& maximum pressure of 100 pounds to the square inch; would you 
use In connection therewith a strong sprnig, an ordinary spring, or 
a weak spring? 

Ans. If I desired an extended lift to the valve, and was not very 
particular about the amount of reduction in the pressure, I should 
employ a weaker spring. | 

Cross-int. 66. Suppose you desired to use a valve of the size and 
proportion shown in this drawing on a boiler with a maximum pres- 
sure of 100 pounds to the square inch, and desired the pressure to 
be reduced in the boiler not to exceed five pounds when the valve 
was operated ; would you put into the valve of the construction so 
shown an ordinary spring, a strong spring, or a weak spring? 

Aus. I ean’t tell. I don’t remember the size of the stricture which 
would control the valve within the amount of reduciion stated with 

either an ordinary, strong, or weak spring. : 
195 Cross-int. 67. Give the size and proportion of the supple- 
mental chamber and escape opening to the atmosphere shown 
in this drawing, do you find in the Richardson patent any rule 
which would instruct you as to whether to put into such a valve so 
constructed an ordinary, a strong, or a weak spring, to accomplish 
the purposes stated ? | 

Ans. The size of the stricture would be all the data necessary to 
select a proper spring to be applied. 

Cross-int. 68. Then I understand you to say that the rule of pro- 
portions as laid down in Richardson’s patent, as the same is con- 
strued by vou so far as the spring 1s concerned, to relate to the size 
of the stricture ; that 1s to say, that this matter of proportion, so far 
as the spring is concerned, relates to the stricture only, and that 
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there need not necessarily be ahy proportion between the strength 


of the spring and the supplemental chamber in order to comply 
with the Richardson rule as developed by you if 
Ans. I don’t mean to be understood as saying that the spring and 
stricture are thi only essential elements to be considered. A suth- 
clent amount of supplemental area 1s of course necessary LO o1Ve a 
proper lift to the valve. | 
Cross-1nt. 69. Now, Mr. Forbes, we will YO back to our text. On 
page 4 of your affidavit so often referred to, you state that the 
: essence of the Richardson invention is the proper proportioning, “> 
each to the other, of the following four parts; namely, the supple- 
| rhie ntal ehamber. the horizontal Area. the escape opening, and the 
tension of the spring; and I will ask you again whether you desire 
to alter or modify that statement 7? f 
Ans. The features enumerated on page 4 and referred to in the 
question are all essential in the structure of this valve, and should 
be properly proportioned. The spring and stricture require a more 
careful adjustment with each other than the chamber or supple- 


mental surface with either the stricture or spring. In other words, 


.s 2 } } ° re 4 } , . 
more latitude may be given to the size of the chamber or extent of 


+4 a +. eee ey oe 
suppleme ital area than with either of the othe: features. 


‘ . a yr. , . ] ies T 4 } - 
Cross-int. 70. With this explanation then you adhere still, 
16 lo you, to the statement contained on page 4, which was . y 


quoted in the last question ¢ 

“9 } ; 

Ans. It appears LO he COTrTee) é | qgont see any reason LO change 'T,. 

alnant’s Draw- = 
ing, Kunkle, A,’ which you have just marked, and state whether, 


’ . a a 1 . : ‘ Ras aioli ao. ae ' } 
Cross-int. 71. ‘Then please take the drawing, “ Comp! 


{ ’ ] ' ' as a > . ] : a ‘ P . ‘ 
Ora Vat with the supplementa ehamber and its horizontal area 
] ] ails te i . _ ‘ , ', ‘ > . _ . 
and the escape opening there shown, you should use a strong spring, 
. , 's & . 8 ol ae ‘ . < 
a weak spring, Or ahh OFfrainary Spring LO flit out or comptete the 


aa oa eo, RE, ORR OR, F PRee y: aa 
proper proportions for a safety Valve as tala Gown 1n the Richardson 


| 
: iia ate ee aaen ae ee _ : Pe 3 ie } 
Ans. In judging merely trom the appearance ol the drawing, and 
+4 ™ 7 Stee ] ring } wr 2 aD + Toad LIT ] + | ’ wal a ; wt, . | 
Litt - rSid rid) Like SeCPrPV1ice Liictt Witstl Like VeLi Ve LO perrorim, _ 
might be able to state whether the spring therein shown was a weak. 


1e matter IS presented 11) 


} 
I 
the question, I can’t state which I should use, the conditions being 


. ; . 1} ‘ , } " . . 
17) ioh ‘ ; 4 ‘ . ) ’ Y ri i 4 ; fT | ‘ ’ ‘ > ‘ ‘ 
Loo indennite, aS well aS my Knowledge, OF the size ol the parts re- 


ferred to in the valve shown. 
aS “ j P=" ¢ . : : le Ne 1] sian alt ia dake = = 
( ross-1nt. ¢ : \re You hot able with all vou experience with 


ss oo 


; ] : ce ee oe ] . Wie 
saTetv Valve s. and after your study oft this injehnardason patent Ol LS6O6, 


and after an examination of the parts named as shown in this draw- a 
ing, to determine whether a strong spring, a weak spring, or an or- 
dinary spring should he used LO make the valve shown 1 this draw- 
Ing equivalent to the Richardson patent of 1866,so far as the results 
LO be prod iced are coneern d ¢ 

Ans. [ am not able to select a spring to suit a given reduction of | 
pressure ; either a weak, ordinary, or strong spring would cause the ) 
valve to operate similar toa Richardson valve; but in regard to ob- | 
taining a definite result in the amount of reduction of pressure, I | 


1 7 , ] 4 ] it _ \ . ]] iL I s+ a Tifa ‘ . . . 
Could Not serect the Spring that WOULLC proauce Sus h cl result. t 


oom 
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_ Cross-int. 73. Given a supplemental chamber with a horizontal. 

area and escape opening of the size, shape, and propertions shown in 

this drawing, and it being desired to complete the valve by the addi- 

tion of a spring, so that the valve in operation will close with a re- 
duction of five pounds or less of pressure, does the specification 

197) ~=—oof the Richardson patent of 1866 instruct you whether to 
adopt a strong, a weak, or ordinary spring ? 

Ans. It does not in so many words. 


(Adjourned.) 


| New York, October 24, 1881. 

Cross-int. 74. Referring again to “Complainant’s Exhibit, Kunkle, 
A,” given asupplemental chamber of the size and proportions shown 
In that drawing, and supposing the spring to be an ordinary spring, 
as you have defined it, what should be the width of the escape open- 
Ing to produce a stricture identical with that of the Richardson pat- 
ent of 1866 (hands witness paper), so to complete the valve as to 
make it in operation equivalent to the Richardson patent of 1866? 

Ans. The comparative result cannot be determined by the width 
of the stricture. Thesize of the stricture would be a factor in deter- 
mining this question, and without knowing the diameter or cireum- 
ference of the stricture shown, I cannot give-an answer. 

Cross-int. 75. We will suppose that the spring shown in that draw- ~ 
Ing is an ordinary spring which, with a hundred pounds’ pressure 
in the boiler to the square inch, would be compressed one quarter of 
an inch. Now, given a supplemental chamber with its horizontal 
area of the size and proportions shown in that drawing, does the 
Richardson patent of 1866 instruct you as to what size or proportion 
of an escape opening to add to complete a valve which shall be 
identical with the Richardson valve in operation ? 

Ans. Yes, sir; it does. 

Cross-int. 76. What size and proportion of an escape opening 
would you add to such a valve to so complete it ? 

Ans. That would depend upon the degree of reduction of pres- 
sure desired. 

Cross-int. 77. I understand you to have frequently testified, both 
in this and in the Crosby case, that the object of the Richardson in- 
vention was to construct a valve so that, in operation with a hun- 
dred pounds’ pressure to the square inch, it would close with a reduc- 

tion of five pounds, or less, in boiler pressure, and that the 
198 — essence of Richardson’s invention of 1866 was in so propor- 

tioning four parts to each other as that they would accom- 
plish this result. And.you have just stated that the three parts 
named, to wit, first, an ordinary spring of a quarter of an inch in 
compression under one hundred pounds of steam pressure ; second, 
a supplemental chamber of the capacity shown in this drawing, and, 
third, its horizontal area in the proportion shown in this drawing, 
being given, the Richardson patent instructs you as to what size and 
proportion of escape opening to add to complete a valve, so as to at- 
tain the object of the Richardson invention. Now [ want to know, 
for such a valve as shown in this drawing, as to these three parts, 

18—547 
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what the size and proportion of the fourth part should be: or. in 


other words, what the Ric hardson patent Instructs you to add for 
the CSCa} opening to complete a valve which would so operat 
Al The Richardson patent does not contain data from which a 
| he boiler pressure is obtained. 


definite degree of the reduction in ft 

} lata is given to construct a valve that will operate as de- 
sired, and directions are also contained in the patent as to what 
should De don LO regulate the at eTree of: reduction of pressure 1 
connection with springs of different tension. The patentee has 
stated very clearly what he considers to be the essential width of the 
stricture or escape opening In connection with an ordinary spring 
to cause the valve vo ope rate as desired, and then states that 1t 1s es- 
sential to diminish the size of the stricture when a stronger spring 
is used, or to increase its size when a weaker spring is employed. 


(Obi ected to, as not responsive. ) 


met 
i 


(‘ross-i1nt. io. Would a mechanie. skilled in the art. and having’ 


al valy constructed, as to the three parts named mn the last ques- 
tion, as stated in the last question, be informed and instructed, from 
reading the Richardson patent of 1S66, definitely, as to what size 
ana pre portion of an CSCAPC opening to add in order to so complete 
the valve as that it would answer the p Uurposes named ? 
Ans. Without doubt. 
Cross-int. 79. For the valve shown in this drawing, and suppos- 
ing the spring to be an ordinary spring, as stated in the Rich- 
199 ~~ ardson patent and defined by you, would the mechanice, skilled 
it the: at, and: following: cs instructions of this patent, add 
an escape opening thereto, for the purposes named, one sixty-fourth 


Ans. He could do so and produce C an operative device. 

Cross-int. 80. Do I understand you then, that the instructions 
and information contained in the Richardson 1 patent of 1866, to the 
anufacturer, are, that for a paloctienias 


n yan ordinary spring, and 
the other two_parts named, of the size and pre portions as shown 1n 
this drawing, that he should add an ee ee ee th 
of an inch wide; 1s that the direction contained in the specifications 
of this patent? 


i 
Ans. (Referring to book.) No, sir; there is nothing of that kind 


it give to the manu- 
e added in a valve 
of the size, proportion, and shape shown in this drawing, if any ? 

Ans. There is no allusion to any particular-sized valve in the pat- 


Cross-int. 81. What instructions does this 


a sath tie oe pay am 
facturer as to the size of the ese ape opening to 


opserve, exc eprt the SIZ iIndieated by the illustration. 


Cross-int. 82. Mr. reporter, will you please repeat to the witness 
cross-question No. 77; and Mr. Forbes, will you please give me a 
definite answer thereto ? 

(Cross-question id repeal ted to witness. ) | 

Ans. I do not wish to be understood as sti ul Ing that the Richard- 
son patent of 1866 lays down definite data from which any given- 
sized valve may be constructed to Operate with al definite degree of 
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reduction of pressure. Such a result cannot be determined from 
the Richardson patent. 

Cross-int. 85. Then I understand you that the Richardson patent 
does not sufficiently instruct the manufacturer in advance as to the 
exact proportion or size of the escape opening, to add to the other 
three parts of this drawing, in order to construct a valve which, 


-when completed, will operate with a reduction of boiler pressure 


which he may desire? 

Ans. No, sir. 

Cross-int. 84. In the experiments which you made with the 
200) Kunkel valve (“ Exbibit B”), what was the compression of 
the spring per hundred pounds, in inches, which you used ? 

Ans. Five thirty-seconds of an inch. 

Cross-int. 85. Where did you-get that spring ? 

Ans. If I remember, this spring was obtained at the works of the 
Ashcroft Manufacturing Company, in Boston. | 

Cross-int. 86. Are you or are you not aware of the fact that the 
spring which came with this valve (“ Exhibit B”) from Mr. Kunkel’s 
shop would be compressed five-eighths of an inch by a hundred 
pounds’ pressure ? 

Ans. The spring connected with the valve that was represented 
to me as coming from Mr. IKunkel’s shop sustained a compression 
of four-tenths of an inch, under the condition stated, according to 
my measurements. | 

Cross-int. 87. Referring to this drowing, to the part which you 
have marked A, which I will eall “step A,” thereby forming a ser- 
pentine port, do you find any such step in any of the patents prior 
to Kunkle’s, which you have examined ? 

Ans. I do not remember having noticed such construction. 

Cross-int. 88. In“ Kunkle Exhibit Drawing A,” does the pendent 
flange or lip project downwards below the top of the valve casing 
which surrounds the valve seat ? 

Ans. It does not; it is drawn directly on the horizontal line. | 

(It is agreed between counsel that the witness Forbes shall exam- 
ine “Complainant’s Exhibit Webster No. 1 and No. 2,” to see that 
no alterations had been made in them since the experiments with 
them conducted by the witness, and that he shall send the same by 
express to Mr. J. C. Hoadley, engineer, &c., Boston, in the same con- 
dition in which said exhibits were when witness made his experi- 
ments with them, for the purposes of examination and experiment 
by said Hoadley, and that witness shall take such measurements of 
said exhibits as will enable him to determine, after such examina- 
tion and experiments by Mr. Hoadley, whether the same were al- 
tered in any respect; and the witness consents so to do.) 

Cross-int. 89. Is it not the necesssry practice in the manufacture 

of safety valves, under any and all of the patents which 


20) vou are acquainted with, that. the same, after being made, 
= 


should be tested and experimented with, and be adjusted in 
their several parts, before they are sent out? 
Ans. That is the usual practice. 
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Cross-int. 90. Is it not true as to every experiment which has so 
far been reported in the record in this ease, that the first part of the 
experiments has been devoted to adjusting the valve and springs ? 

Ans. It has been my practice to make a preliminary test in order 
to ascertain the normal condition of theoperation of the valve. 

Cross-int. 91. I quote from the specifications of the Richardson 
patent of 1866, as follows: 

“To the head of the common safety valve, indicated by all that 
portion of figure 2 lying within the second circle from the common 
centre, l add what 1s indicated by all that portion lying outside of 
the said circle in about the proportions shown in the figure.” 

Does not that language, Mr. Forbes, imply adjustmentand experi- 
iment 

Ans. It undoubtedly implies that the figure embraces the preferred 
proportions of such parts. 

Cross-int. 92. Did you ever make or see a safety valve having the 
exact proportions, as to the valve-head and extended area, shown in 
figure 2 of this patent? 

Ans. I do not remember whether the Richardson. valve that | 
have experimented with was constructed in strict accordance with 
the parts referred to as shown in the patent. 

Cross-int. 93. Is the best of your recollection, that you have or 
that you have not seen a valve mace ED strict accordance with the 
proportions of fieure 2 of said patent, as to the parts referred to? 

Ans. If I remember correctly, the Richardson valves with which 
| experimented were constructed substantially within the propor- 
tions stated in the patent. 

Cross-int. 94. Were they exactly in) the proportions hot stated it 
the patent, but shown in heure 2, asto these two parts 7 

Ans. | cannot say. 

Cross-int. 9D. What Is the best of your recollection i 

Ans. My recollection is that they were intended to be the same. 


; 


(‘ross-int. 96. The same as what‘ 


202 Ans. The same as those illustrated in the patent, except 


they were of larger size, but proportionately the same in their 

parts. 
Cross-int. 97. You pretend to say that in Richardson’s valves, 
with which you experimented, you followed exactly the proportions 


sf? 


between the valve-head and the extented area shown in figure 2 of 


the drawings of this patent? 

Ans. The Richardson valves that I experimented with were taken 
from the shop in their regular course of manufacture for the trade, 
and my recollection is that this relative proportion of parts was 
found to exist in these valves. I have never seen a valve made 
strictly in accordance with the size of parts indicated in the patent 
drawing, in fact, have never seen the patent drawing itself. — 

Cross-int. 98. Is not the proportion referred to in the specifications 
of the patent merely an approximate proportion, the drawings not 
being working drawings, and does not the language, “in about the 
proportion shown,” imply experiment and adjustment ? 

Ans. That, I think, 1s the proper interpretation of the language. 


, 


od 
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Cross-int. 99. Will you please state, in the language of the speci- 
fications of the patent, as contained. in the second paragraph, after 
} the statement of invention therein, the purpose of diminishing the 
' escape opening for a strong spring, and increasing it for a weak 


spring? 
Ans. (Reading.) “To regulate the escape of the steam as re- 
{ quired.” 


Cross-int. 100. Mr. Forbes, I quote the following from the specifi- 
cations of the Richardson patent of 1866, which constitutes his 
statement of invention: “ The nature of my invention consists In 
increasing the area of the head of the common safety valve outside 
of its ground-joint, and terminating it in such a way as to form an 
increased resisting surface against which the steam escaping from the 
generator shall act with additional force after it has lifted the valve from 
its seat at the ground-joint, and so, by overcoming the rapidly in- 
creasing resistance of the spring or scales, insure the lifting of the 
valve still higher, thus affording so certain and free a passage for 
the steam to escape as effectually to prevent the. bursting of the 

boiler or generator, even when the steam is shut off and the 

203 damper left open.” The last sentence cf the next paragraph, 
the first part thereof being devoted to describing details 

construction, is as follows: “This increased area may be made by 

' adding to a safety valve already in use, or by casting the whole en- 

tire.” The next paragraph contains the quotation which you made 

| In answer to my last question. The next paragraph states: “ With 

— my improved safet ty valve, constructed as now described, * * * 

the steam * * * acts against the increased surface of the valve- 
head, and by th’s means, towether witiiits reaction, * * * it over- 
comes the rapidly increasing resistance of the spring or balance, 
lifts the valve still higher, and escapes freely into the open air, until 
the pressure in the generator is reduced to the degree desired, when 
the valve will be immediately closed by the tension of the spring or 
balance ;” the closing sentence of this paragraph and as well of the 
: ’ specifications being as follows: “The escape of the steam by means 
of this safety valve is so certain and free that the pressure of the 
steam in the generator or boiler will not increase beyond the point 
or degree at which the valve is set to blow off.’ Now, have I stated 
fully and fairly all the language of this patent which tends to en- 
lighten us as to the nature and purpose of the invention claimed 
therein ? 
Ans. Fey SO, | aa aces | 
Cross-int. 101. Re ferring now to the language of the last para- 


Ma ae 
graph of ee spec fications as just quoted, are you not of the opin- 
ion that the language, “The pressure * * * is reduced to the 
degree desired,” as used by Mr. Richardson, referred not to the 
degree of working pressure of steam in the boiler desired to remain 
after the operation of the valve, but to the degree of steam thus 
allowed to CSCAPE for vhe purposes oft safety ; are Von not of the 
opinion that that purpose was in the mind of Mr. Richardson when 
this language was used in thisspecification? I am not now referring 
to your use in your opinions, or affidavits of testimony heretofore 

— 


P 
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Silage _ of this language, but to the plain interpretation of the mean- 
ing of Mr. Richardson, or his solicitor, evidenced by this language 
i) he specifications. 
| The language referred to appears in the clause of the speci- 
fication defining the action of the steam and theo per tion of 
204 the valve, and refers particularly to the pressure in the gen- 
erator at the closing point of the valve. It is well known, 
and was gens rally underst tood at the time this patent was eranted, 
that a safety valve would close only at a point below the pressure 
| » generator at which it was adjusted to open. ‘Therefore the 
s evidently refer to the amount of reduction of pressure in the 
generator that permitted the valve to seat itself in its closing opera- 


Cross-int. 102. (Question repeated, with special reference to that 

portion of it referring to the ore pressure remaining in the 
‘after the valve hi: P5 close 1.) 

Ans. In considering the description and directions given in the 
preceding paragraph of the ug ications my opinion is that Mr. 
Richardson’s aim was te prevent a loss of the working pressure in 
the closing movement of his valve, tor the reason that he PAVE direc- 
tions as to the contraction or enlargement of the stricture, in order 
to regulate the escape of steam, which would directly affect the 
amount of reduetion of pressure. [ do not see any reason for per- 
mitting a greater reduction of pressure than could be practically 
avoided, as the —— soe safety does not lie in this direction, but 
rather the object to preserve all the steam possible after the pressure 
had re ond to itS Wol tees p> int. 
‘'ross-int 103. I am not asking you, Mr. Forbes, as to your theories 
vf the construction or Dera tion of the best safety valve now known 


oe 
— 
~ 
—" 
aN 
~ 
— 
— 


f 
in this year of grace, 1851, but as to the plain, fair interpretation of 
the len cuage of ce: pst canbnen uf the Perle It which | have quoted, 
and as to the meaning and purposes of Mr. Richardson in employ- 
Ing that language you have stated in the commencement ol your 
last answer, that. considering the lan: CUAL » of the preceding Pala 


graph ot the specifieations, Vou nial eee so and SO. Now. have 
} | . | . . ® . 
VOU alhy other reasons drawn from the lanvuage Ol the specihcation 
: | } } att ’ 4 s ; e.-. } 3 . ms. . . 
Ans. i velleve have stated hiv reasons fully. and In view ol 
] = Bids : ~~ ’ ; i 
them, as already given, think that Mr. Richardson’s object was_ to 


maintain the working pressure in the boiler at a practical uniform 
rang 

Cross-int. 104. Will you please state in the language of Mr. 

POD 1 hardson., as employed i his patent No. SoU65, oranted in 

LS69, in the third paragraph thereof, the nature and object of 


° a. Ori oO ORR 9 
his patent of the Zoth ol peptem ber, LS6G6 


Ans. He states that “said pa tented Invention relates to a means 


} {° | ? . ] | } 
OY pl lat) more free escape for the steam than could be ob- 
é = ae ry oe = a j ' me. cr — . 
tained by satety Valves as constructed priol thereto, and to imsure 
+ | ] —— ek Se oe - er ’ ae) ° : 
Lhe Keeping of the Valve opel Uhbtli Lhe pressure oO} the steam in thre 
. * 

i + ‘ Ts ‘ i] } . } 1) _ : } 
OLlIeCLr O = LCTALOYLY tails IW IUY\ Lijit WiC Li’ b1lGih Was req ulPres LO 
Opel i] 
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Cross-int. 105. Will you please now quote from the Richardson 
patent of 1866 any and all the language contained in the specifica- 
tions thereof, suggesting or directing, in‘'terms, the purpose of pre- 
venting a reduction of the steam pressure in the boiler below what 
Is necessary or desirable for working purposes, by the operation of 
his valve ? 

Ans. The patentee does not state, in terms, - at an object of his 
invention was to cause his valve to close as near the point at which 
it was adjusted to Open as would be practical * Therefore the in- 
ference must be drawn from the suggestions contained in his de- 
scription of its construction, and in considering that no reason ean 


be given for permitting the valve to discharge a greater quantity of 
steam than is necessary to maintain the pressure in the boiler at iia 
point of comparative safety, which is usually the point at which the 


valve is adjusted to open. I have no doubt but that the construe- 
tion shown and deseribed will cause the valve to close as near the 
point at which if was set to Ope n as possible. consi ler the result 
secured an inevitable function of the construction shown, to say the 
least 


Adjourned. 

New York, October 25, 1881. 

Cross-int. 106. Referring to your affidavit, which constitutes your 
direct examination in this case, your description and statement 
therein of the variab le trict ure and of the opening ; iction of the 
Richardson valve is, I think, correct, and in accordance with the 
decision of the sir inion Court in the case of A ae roi t against the 

Boston and Lowell Rai bt tas to te ehoeian 
206 action of the valve as deseribed by yo in that affidavit, was 

not the ingenious theory and statement therein contained 
original with you ? 

Ans. It was. 

Cross-int. 107. Do you find any such statement or definition of 
the closing action of this valve in the Richardson patent of 1566, or 
in Mr. Waters’ testimony, or in any of the fe stimony or briefs in 
these cases prior to the date of your said ath 
Ans. ‘The theory advanced by me as to the clos Ing 
chardson valve had never before been oxiheiinell to my knowl- 


~ 
» 
di 


' 
t | 


cif Li 1} thie 
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edge, by any person, or 1n any written or printed publication. 


Direct examination resumed: 


Int. 10S. ese iuaciaios you do not find specifically stated in 
the Richardson patent that the area of the extended surface, the 
capacity of the supp lemental chamber, the tension of the spring, 
and the area of the stricture ought to bear certain proportional 
lations to each other, have your observations upon the working of 
safety valves containing these elements of construction satisfied you 
that the proportional relations between these things have a*govern- 


ing action upon the operation of such safety valves: 
Ans. My observations convinced me that the action of these valves 
the case of the Consolidated 


is governed by such conditions. In 


aren tn nt me ner en ne Ac Len earetaens 
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Safety Valve Company v. The Crosby Steam Gage and Valve Com- 
pany, I made trials of two valves of the same size, with springs of 
an equal degree of tension, at the same time, at the same place, and 
under precisely the same circumstanees. T howe 4 ralves were respect- 
ively a Richardson valve and a Crosby valve, which are somewhat 
ffi it in construction and re ative arrangement ot parts, but COli- 
tain in common the main essential! elements hnecessa ry to their Oper- 
ation. [ found, during ae tests and experiment that sueh valves 
in he Ope ition. both 3 1 the opening and aaa movement, were 


—s 
a" 
— 


dare In action and s sneak ible to the same changes 1n their ac- 
tion DY precisely the same method of adjus stment. It occurred LO 
me that two such valves — to the same boiler operated under 
the same pressure, held to their respective seats by the same kind 

and quality of a and producing identical results, that 
207 there must exist intermediate conditions and effects within 

the structure to have produced these identical effects; and | 
actually found, by comparative measurements of the — 
surface that was affected by the recoil action of the s team, the size 
f the stricture, the pressure within the supplemental chamber, 
ore certain proportions to each tack in the respective valves, and 
that such propor Ons were rel: itive ly and substantially the same. 
This law or rule was assailed by the ‘counsel for the defence ina 
Cast eited., under a misconception of the facts. Kor example, 


assumed in that case that the supplemental area acted upon by the 


escaplng steam, controlle | by the constricted pa —T was upon the 
hottom sushite of tha depending. ping in the eell of t le TOSDV valve. 


‘ 
' 


if be ine evident that the recol| action of the steam, sens by palr- 


<7, 


| osIng the CSCa pe PpassalQes LO the atmosphere, could only he 
felt upon this part of the supplemental suriace, the pressure in the 
ell being eighty-five pounds per square inch directly adjacent to 
this surface, while the remaining portion of the supplemental sur- 
face is located directly adjacent to the ground-joint of the valve, and 
only susceptib le to the boiler pressure of one hundred pounds per 


square inch. | was econvineed that Lhe effects of the reeo action of] 
] j ae ae ae ; ot . 3 ee ES » 4) : 
the steam 1n the C rosb\ Vali o could not be Telit pevonad rhe point 


. ] . i * ” . 41 | j j } 1} ] 
WILhN the eel]. wherein the pressure In the pottom of the cell oj 


Sd 5 a, : : : : ] —-. mt | by | 
elonty-ove pounds pel square mmch Was met ahd re i DV thie 
‘ oT . . ra; . f } ot Pe } 11) , . 307 . 1, 
yreater pressure OF One Munared pounds per square biti tM bile 
slat . a : 4 Sees OM pe RS a ee 
bolle he reference 1n that ease to a particuler trial. rhreh 
I 
} , | ° | } : 
my ru of three, so called, was based, omitted the varia raed 
“ > = . " _ + 4 ] " - = + ' 
1n the amount ol the reduction of pressure ( par CO} 
ye nae tO 4] ‘ sy ] : : ® rexy ' 
Pes poli ling trial \ th the Richardson val ihe sani Is have 
qa 
] i } . a { ’ | 1) { Teo ' 
peeh set forth 11) this controversy, relating to the com pal iLIVe Causes, 
' | ni | ? ; v : to ] oe y L, } 7 ° 
and which | believe to bea true solution of the matter. 
Def vals } to ‘myITIS hiects t 4 a|] ()) said i . ’ ‘o>? an , first 
\ eCrehnaanits COUNS OWTCCL LU al Ji clita all Swer, xX C4 ps Lilt Ist 
</ 


: T . is > . ‘ ' *y ‘ .?> —T sr? pL é ‘ . ‘é 7 } 6) 7 — . 
Sentvence thereof. as not responsive, ana as unpre steer and irrete- 
WKE OUT the same.) 


‘ter used in these valves 


, ¢ “ 1 } >t? ‘ | 
vant in this controversy, and moves to st1 


Int. LO9. in making spring rs of the eharac 


IS 1t or 18 1t not easy to obtain ra | Spring eo): exactly a definite COnl- 


pression or tension for a given pressure per square inch of a 
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208 valve; or,in other words, is it or is [it] not difficult to get 
two such springs as are used in these valves exactly alike? 

Ans. It is difficult to do so. 3 

Int. 110. Looking at the drawing of the Richardson patent of 
1866, to which your attention has been called, do you not find that 
the ratio between the diameter of the steam-way in that drawing and 
the diameter of the additional area within the lip of the stricture is 
substantially like the diameters of similar portions adopted in the 
Richardson valve in practice, while the extent of the valve-seat 
shown in the drawing is larger than the extent of the valve-seat 
usually adopted in practice ? 

Ans. I do find such to be the case. 

Int. 111. Now, taking a valve with a given strength of spring and 
a given size of stricture, and trying it upon a boiler, if you should 
find that the valve lifted too high and discharged too much steam in 
the operation, or did not lift high enough and did not show prompt- 
ness in opening and closing, do you think a person skilled in the 
art of making safety valves could correct such working of the valve 
without changing the spring, by regulating the size of the stricture, 
from any instructions contained in the Richardson patent, or by 
changing the strength of spring and size of stricture both? 

Ans. I have no doubt but that the patent contains sufficient and 
definite instructions as to what should be done to make the desired 
corrections mentioned in its operation. 


Cross-examination resumed: 


Cross-int. 112. Referring to your answer to. question numbered 
109, do T understand that the valves with which you have experi- 
mented in this case, compared to each other, are not so identically 
in the proportion of their parts and the tension of the springsas the 
valves with which you experimented, and to which vou refer in said 
answer ? 

Ans. In relation to the tension of the spring, there 1s a slight 
variance; the remaining elements, I believe, are substantially the 
same. 7 


(Cross-int. 112 repeated.) 


209 Ans. I do not find any substantial difference, except in the 
tension of the springs in the valves in this case. 

Cross-Int. 118. But in their relative proportions as to the parts 
named in your answer referred to, that is, the ratio of areas, &e., 
and tension of springs, did you not find the Crosby valves more 
similar to the Richardson.valve than the valves compared in this 
case ? 

Ans. No, sir; the rule apphes in both cases. 

CHARLES W. FORBES. 

Sworn to before me. : 

JOHN A. SHIELDS, 


( ‘ NS. (Cfonvrmassioner and Krvaminer for 


the Southern District of New York. 


1 4—547 
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(It is agreed between the counsel for the parties to this cause that 


Line { LtOg Tap r shall s1¢N thre sear fey of this deposition for 
the witness, the same having been ful rer to him: and also 


_ 
a 
~— 
a 
~ 
el 


iat the same may be retained by counsel for the complamant until 
ie final hearing in this case.) 
Opinion of the Court. April 30, 1881. 


Phe com pialhal I charges AVYALIST the aefendant an iniringement 


oy > e 4 ‘ ary Yi7 } . r > : . ’ _ 
of two patents some: LO George W. Tole ‘hi wdson for a 
in tety valves for steam boilers: Ole dated sept tember y AG LS66 
No. 8294, and the other dated January 19) , 1569, No 85963. he 


nt is the lMnportant one. Phe other is for a device to 
3 valve. 


; 


assist Nn adjusting certal parts of the patented 
Rich = aD ralve ee EAR EEE ree | , ny 
NIChAaArasons Vaive went Into GVeneral use Upon the OCOINOLIVeS O} 
1.3 —_ we : Bi th : 
this 2ountry and O] ie Lrope MMe aLAatve LY Upol its intaoduetion LO 


the market, and is still made and sold very extensively. 
The defei pu holds two patents granted LO George H. 
210 Crosby, one dated January 26, 1875, No. 159,157, and the 
ther dated Febru: ry 23. 1875. No. 160.167. 

The questions argued in these cases are, whether Richardson’s 
patents are valid, and if they are, whether Crosby’s patents represent 
subordinate or inde pene de nt invent 7 

The plaintiff’s invention has been twice before this court. In 
Asherott v. Boston & Lowell R. R. Co., 1 Holmes, 366, the owner of 
the safety valve patented by Naylor in 1863 sued to enjoin the use 
of the Richardson valve: but the court held that the two were dis- 

iventions. This decision was affirmed in thes Supreme Court. 
Asheroft v. Railroad Co., 97 U. 8., 189. Another suit, in which 
Richardson was plaintiff and Ashcroft defendant, was pending at 
the same time, upon the same evidence, a was decided, in Janu- 

1875, in favor of the angie peg ates Shepley’s opinion was 

lly given, and no minutes of it are preserved. ‘rom the re ports 

of the former case. and the additional testimony in this record, the 
state of the art is pretty ea, exhibited. 

The ordinary safety valve, still used upon certain kinds of boilers, 
ich consists of a sete kept seutehor by a lever and weight, or 
bv a spring — was not wholly S< star Lor vy, DOr always even 

hen used with a helical spring, which “a m1 uch the most con- 
load for the cena of a locomotive. When steam is made 


— 
lent 


— 

— 
on 
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} 
vy, this valve will not Open last « nough to reduce the pres- 

iler, because the pressure of the spring is constantly 
increasing by its compression. | 

To meet this difficulty several inventors, before 1866, constructed 
and patented valves which had an additional surface, outside of the 
a ve acted on ~ the steam as soon as it had raised 
the valve, and thus to increase the lift as the force of the spring in- 
CreCast cl. Nai \ ‘lor’s Spec fi re tion, cls cited Dy JU dge Shepley, | Holmes, 
} ribed a valve which was made to project over the edges of 
the exit passage for the steam; and the Proje cting C Lor s of the valve 


were made to curve shohtly downward, so that the steam, on Issuing 
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between the valve and its seat, would napa against the curve pro- 

jecting portion of the valve, and would be deflected into an 
211) = annular chamber which surrounded the central passage for the 

steam. He said that he thus made use of the recoil action of 
the steam against the valve; but he gave notice that he did not 
adie broadly this use of the recoil action and of the extenston of 
the valve laterally beyond its seat. In fact, these two features were 
found in Beyer’s patent, which was issued a few months earher than 
Naylor’s. Ashcroft, the assignee of Naylor, was less modest. When 
he reissued the patent, he claimed the valve with its downward 
eurved lip and the annular recess, adding, by way of caution, “sub- 
stantially as described.” The courts held that, in view of what 
Bever had deseribed and patented, Naylor could not sustain a broad 
claim to a curved lip or an annular recess generally, but must be 
limited to his own peculiar form of construction. 

Ric hardson’ S Pate hit t of LS66 embod | the Sale general mode of 
construction and operation as was shown in Beyer and Naylor, and 
in other patents Now produced In evidence. Judge Shepley thus 
deseribes it: 

‘In the Richardson valve, when the valve opens, the steam ex- 
pands and flows into the annular space around the ground-joint. 
_Its free escape is prevented by a stricture, or narrow “space formed 
by the edge of the lip and the valve-seat. Thus the steam escaping 
from the valve is made to act by its e Xp insive force upon an addi- 
tional area a the valve proper, to assist In raising the valve; 
this stricture being enlarged as the valve is considerably lifted from 
Its seat, “a varying in size as the quantity varies of the issuing 
steam.” (1 Holmes, 569.) 

The difficulty to be overcome in all these valves which use an 
additional lifting area after the valve is open, is to limit the lift so 
that too much steam shall not wae It seems that Richardson's 
valve accomplished this by a careful adaptation of the width of his 
ope hing or stricture to the size of his chamber and the strength of 


his spring In the reported Case Judge Shepley sald, and Mr. Jus- 
tice Cliff ord in the Supreme Court agreed with pr: , that Richard- 
son had succeeded in making a working valve of this kind which 
would lose but two and a half pounds when blowing off at a pressure 


of one hundred pounds. The validity of Richardson’s patent 

212. was notin issue In that case, but only a comparison of his valve 
~ with that of Naylor, owned by Asheroft. In Richaaidean v. 
Asheroft, which is not reported, and which was not taken to the Su- 
preme Court, Judge Shepley sustained the patent. He must, there- 
tore, have found that the specification of Richardson was sufficient, 
and that he was the first to invent whatever the court considered to 
be claimed by him; but exactly what that was I am not informed. 
In this record the defendant introduces two English patents not 
brought out in Richardson v. Aschcroft, and have exarvned two ac- 
complished experts in relation to them. They also produce the 
American reissued patent of Waterman, which I suppose to have 
been before Judge Shepley in connection with the state of the art, 
but which, if we May judge from the pleadings, was not relied on to 
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defeat the novelty of the retract ee patent. The original patent of 
Waterman, which was considerably older than Richardson’s, while 
claiming an Improvement to a dif ferent part of the valve, showed a 
structure so much like Richardson’s that Richardson sought out the 
inventor and they made a joint stock of their two patents, and pro- 
cured a reissue of that of Waterman, in which he specifies a mode 
of construction by which, when the valve is raised from its seat, the 
escaping steam is so directed as to enter an overhanging or project- 
ing annular chamber on the top or upper part of the valve, and 
outside of and beyond the ground-joint. He describes how this 
loree nay be modified by a modification of the. verhanging or pro- 
jecting annular surface. He goes into all the details of the neces- 
sary and proper construction, and, in short, as | understand it, de- 
scribes the Richardson valve, with a stricture and all, excepting that 
his additional lift was due wholly to the expansive power of the 
steam admitted to the annular chamber, while Richardson used both 
the impact of the issuing steam and its subsequent expat sive power. 
Naylor. had used the impact only. 

The two patents newly found in this case are those of Ritchie and 

Webster. Both describe and show by drawing valves intended 
to operate in the same general way with those of Bever, Naylor, 
Waterman, and Richardson. The experts have produced many 


valves said to have been made from those descriptions and draw- 
| 

Ings, with more or less change. Mer. Hoadley, ealled by the 

213 defendant, considers the description and drawings 1n Webster 


to be as explicit and easy to be followed as those of Richard- 
son. Either deseription, he thinks, would require to be supple- 
mented by experiment before a working valve could be made. 
Richardson’s patent, however, has been sustained by the court, and 
Webster’s has not been. 

My opinion upon the issue of infringement makes it necessary 
for me to explain at large the conclusions concerning the state of 
the art—at which I have arrived after a patient study of the rec- 
ord—exce pting to this exte te | consider it to be fully proved that 
some valves h: ud been made before 1866, which operated on thesame 
eneral principle with that of Richardson, and were of some value. 
pala is this true of the Nay lor und Waterman contrivances, 
and probably of Beyer’s. Waterman, I may say, is examined as a 
witness for the complainant, and Says, in direct examination, that 
his valve was not good for much until he changed it with Richard- 
son’s patent os his hand. On cross-examination he says that the 
chief difference betwen his valve and Richardson’s was, that he had 
a weight wer nota spring ; and he testifies that the arrangement for 
joint ownership was made with Richardson upon his threat to reis-. 
sue his pas tent and claim the use of the spring. He means tosay, | 
suppose, that the spring was a well-known equivalent for a we ioht, 
as it undoubtedly was. Richardson was twice examined, but SAYS 
nothing on this subject. If Waterman wishes us to understand that 


lis original invention was useless, he is contradicted 


‘ 
Wn 
hj 


his oath to 


the reissue. I find that Waterman had a valve of some value, ope- 
ating through the expansive power of steam exerted upon an ad- 
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ditional chamber outside the ee Richardson assisted in 
procuring a reissue of this patent; and he set up the Beyer patent 
in answer to Ashcroft; by which, we may infer that he 
both these inventions to be of some valu 

In this state of the art, Richardson deseribes 
outside the ground-joint of a valve, and 


considered 


an annular chamber 
SO regulated by the erack, 
je ApEn, between its lip and the main body of the valve, that it 
will confine or “huddle,” as the experts say, the steam, when it 
begins to escape from the chamber, and will presently afterwards 

Op Mn More wid ly and let the steam escape, and hot interfere 


214 with the rapid fall of the valve before it has lost too much 
: [t hold up just long enough. His single claim is 

a safety valve with the circular or annular flange or lip ¢ ¢, con- 
structed in the manner, or substantially in the manner shown, so as 


LQ Operael as and for thre purpose herein Chi seribed.” 
i q orl , 7 ’ } 7 : i 7 4 ° . ’ a. 
Phe Crosby patents, owned and used by the defendant, describe 
. . e y . 1] ; a | . S y 
two forms Of valve operating substantially alike, and which I ean 


describe sufhciently without nicely discriminating between them 
‘| he valve IS SO made that when it rises, cll} additl LOW. | part ot its 

der surface is exposed to the action of the steam in the chamber. 
Tics additional part 1s either masked or neutralized until the ne 
begins to rise. This furnishes an additional it, proportioned to 
the additional area now exposed. The pressurt the steam 1n the 
chamber IS further regulated and adjusted, i V7 hen the valve 
rises, It opens a way for the steam into asmaller chamber inside the 
principal Ole, This lesser chamber has several outlets LO the air 
below. the SUT) of whose area is ab yu equal tO that of the lesser 
ehambet itself. l hese hol S “are all Opel, there is simply ra | free 
escape of steam below as well as above, though not of the same 
size; and the operation is like that of an ordinary old fashioned 


valve, eCXCept that il has a vent below as well as above. But in 
practice ‘he holes are rare ly left: wide open; and the most approved 
means 0 “osIng — to the desired extent are found in a brass 
ring or sieeve, fitted by a screw thread to a thread on the outside 
of the Ca Ing, , Se cond patent, this sleeve is deseribed instead 
of the stop-cocks and bushings mentioned in the first patent. “This 
sleeve Is a cup shape, or has an upturned annular flange, which 
directs upward the escaping steal. : W hen the sé holes cre thus 
diminished, there is a “ huddling” of steam, as | 
or a differential pressure, as the specificati 


7) r 
i Piis % 


the amount of iis which will be exerted on the valve is 
adjusted, in part, by the size of the openings below. 

Now it is arg that = i a a not come strietly within 
the language of the b Naintiff’s claim of a safety valve, with the eir- 
cular or annular lp, &e. The curved lip or flange in the defendant’s 
valve, when he uses it, has nothing to do- with the pressure of 

. 


215 = thesteam. It merely se vents it from scalding the engineer. 

There is a lip or flange in the plaintiff’s valve, as actually con- 
structed, which serves this sions but which 1s not the flange men- 
in theclaim. The plaintitl’s claimed flange co-operates in the making 


of his stricture; the defendant’s flange 1S merely attached to the 
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sleeve which aids in making his stricture. But the important com- 
parison is between the two things. If the defendant has taken the 
plaintiff’s invention, | should try to construe the claim to conform 
to the fact, rather than to leave the parties to the dubious expedient 
of a reissue. 

{ understand the resemblanzes and differences to be these: The 
defendant, like the plaintiff, employs an additional surface to lift the. 
valve as soon as it begins to blow; and the pressure is regulated, in 
iid by a stricture. The defendant’s valve is unlike the plaintiff’s 

1} the following particulars: The additional area is not outside the 
ek joint, but inside; it 1s not acted on Independently of the 
valve itself, but isa part of it; the escaping steam does not act at 
all by impact, but wholly by expansion ; th stricture is not variable, 
opening wider as the power increases, but is adjusted once for all 
by the operator. 

Considering the state of the art, as I have found it to be, that 
Richardson was not t the first.to invent and apply, more or less well, 
the principle of the additional area, lor that of the stricture, he 
could not, whatever = words of his claim, successfu Illy enjoin the 
use of a V: valve resem | ing his own only in its adopt ion of these Yel- 
eral idea 
l am of if opinion, then, that Richardson neither claims, nor could 
properly claim, a valve having such a mode of operation as I find 
in this valve of defendant. 

(nse No. 1199 depends upon the decision of No. 1184, because 
the improvement which forms the subject-matter of that suit 1s 
mere lv a mode of adjusting the pressure In the valve which is the 
subject-matter of the patent sued on in No. 1154. 

Bills rane with costs. 


A crue COpy. | 
[SEAL.] Attest: : JOHN G. STETSON, Clerk. 


216 UNITED STATES OF AMERICA. } 
Southern Dastrict of Ne Ww York, j 


r SOs 


[, John A. Shields, United States commissioner and examiner, 
duly appointed by the circuit court of the United States for the 
southern district of New York, do hereby certify that the foregoing 
are the proofs for final hearing, taken before me in the above-entitled 
cause on the part of the compiainant, under and pursuant to the 
sixty-seventh rule of the Supreme Court of the United States as 
amended. 

do further certify that I am not of counsel nor attorney for 
either of the parties, nor 1n anywise interested in the event of said 
Cause. 

| further certify that Mr. Thos. Wm. Clarke appeared on the part 
of complainant, and Mr. J. H. Raymond appeared on the part of 
defendant, in the taking of said proofs. 

JOHN A. SHIELDS, 


{ nated States COMMIZSSLONE r and Hramane - 
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Stipulation 


~ 


[Inited States Circuit Court, Northern District of Illinois. In 
Chancery. 


THe CONSOLIDATED SAFETY VALVE Co. v. Erastus B. KuNKLE. 


[t is hereby stipulated and agreed that the deposition of Mr. John 
Hoadley, an expert on behalf of the defendant herein, may be 
taken before F. F. Raymond, 2d, a notary public in and for the 
Commonwealth of Massachusetts, at his office No. 29 Pemberton 
square, Boston, commencing 31st October, 1881; and that the same 
may be taken down by a short-hand ~— and his notes read to the 
witness; and that the signature of the witness may be made thereto 
by said notary, and that the de posit. Ion yen: be retained by defend- 
ant’s counsel until the fi ye hearing of this cause at circuit; and 
that the sixty-seventh rule in equity as amended shall thereby be 
taken to be co mplied y with in all respects. 
THOS. WM. CLARKE, 
For Complainants. 
J. H. RAYMOND, 
| For Defendant. 


Boston, Mass., 31st October, 1881. 


2] ) vide 11C¢ for Di fe ndant. 


Taken pursuant to stipulation. 
YF. RAYMOND, 2p, 
Notary Public and Special Examiner. 


BOSTON. MaASs.. October ol, ISS]. 
Present: Mr. Thos. Wm... Clarke, for complainant; Mr. J. 1. 
Raymond, for defendant. 


Deposition of John UC. Hoadley. 


Direct examination by Mr. J. H. RAymonp, of counsel for 
defendant : 

Int. 1. State your name, age, residence and occupation. 

Ans. John C. Hoadley; sixty-two years of age at my last birth- 
day ; formerly, and for many years a resident of Lawrence, Mass., 
now of Boston in the same State; by profession and occupation a 
elvil and mechanical engineer, and scientific and mechanical e miu rt 
In patent causes and other causes involving mechanical and scie) 
tific questions. 

Int. 2. What has been your preparation for, and what your ex- 
perience in, such profession and occupation ? State succinctly, but 
fully. 

Ans. Before I was sixteen years of age I had about a year’s prac- 
tice in‘a machine shop, not as.an indentured apprentice but as a 
learner doing the work of an advanced apprentice. In the fall and 
winter of 1835, being in my seventeenth year, I was employed afew 
months as chainman and rodman in an engineering party under J. 


Ap NSS ER ree 
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D. Allen, chief engineer, upon preliminary surveys for a railroad 
from Utiea to Binghamton, in the State of New York. On the Ist 
of May, 1856, after a term of assiduous special study at the Utica 

Academy, l entered the engineering service of the State of 
219 New York, under Holmes Hutchinson, chief engineer, upon 

preliminary surveys for the enlargemen: of the Erie canal, 
and continued.steadily in such employment for almost nine vears, 
until the very close of the year 1544, passing through every grade, 
except that of chief engineer, and perforniung the duties of every 
grade in preliminary surveys, location of line, making plans of 
structures, preparing specifications and contracts, superintending 
construction, and making preliminary, monthly aid final estimates 
under Holmes Hutchinson, J. D. Allen, and Edward H. Brodhead. 
for about two years I was sole assistar+ of Edward H. Brodhead, 
engaged in settling the claims of contra : for work suspended 
under the law, and in the settlement of lana ua. -ages before the canal 
appraisers. In the course of these nine years I was associated with 
many eminent engineers, Squire Wipple, O. W. Storey, Wilham J. 
McAlpine and others. On the last day of the year 1844, I went to 
Lancaster, Mass., and took charge, as civil engineer, of the mills and 
factories, with their dams, canals, water and steam power, and other 
constructions, then recently undertaken by’ Erastus B. Bigelow and 
Horatio N. Bigelow, including the streets, houses, and public build- 
ings of a manufacturing village afterward erected into the town of 
Clinton. I continued in this employment almost four years, grad- 
ually performing many duties of a mechanical engineer, under the 
instruction and direction of the very eminent E. B. Bigelow and his 
no less accomplished brother, and formed the acquaintance of many 
eminent machinists, inventors, and mechanical engineers, and be- 
came quite familiar with the principles of machine construction. 
To the steam-engine I had already devoted for many years assiduous 
study. 

On the first day of November, 1848, the works at Lancaster being 
substantially finished, I went to Pittsfield, Mass., and became the 
partner of Gordon McKay, under the style of McKay & Hoadley, 
in a machine shop and foundry, employing about fifty men, manu- 
facturing steam-engines, and making, to order, water-wheels, shaft- 
ing and gearing, and a variety of general machinery. 

My special duty was to design steam-engines, make plans of new 
machines, and to superintend the work in the shop ; and I improved 
many opportunities todo machinist’s work myself. About three and a 

half years later, on the thirteenth day of February, 1852, 
220) lf went to Lawrence, Mass., and took charge of the large es- 

tablishment known as the Lawrence Machine Shop, at first as 
superintendent, and afterwards as agent and general manager, hav- 
ing charge of from twelve to twenty draftsmen, twenty or more 
pattern-makers and seven hundred men. The work included all 
the various machines for cotton-mills, woollen-mills, paper-mills and 
cordage factories, steam-engines, stationary, locomotive and portable, 
turbine and other water-wheels, printing-presses, sewing-machines, 
and a great variety of miscellaneous machinery. It was my duty 
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to understand all these machines, to write specifications and con- 


tracts, to see that the special requirements of every customer were 
comphed with, and to make many designs and drawings with my 
own hands. fora thousand looms made on one order for the Pa- 
cific mills, | made three drawings, full size, of every piece; first, for 
the wooden pattern, to cast iron patterns from; second, for finishing 
the iron pattern; and third, for finishing the paris of the looms; 
and these looms, and 2,500 more from the same patterns, are run- 
ning unchanged to this day. 

In the year 1857, I began, on my own account, the manufacture 
of a class of portable steam-engines, of which I made and sold more 
than 1,500, widely scattered over the country and not unknown in 
other countries; and generally known in California and elsewhere 
as “The Hoadley.” On the 15th of February, 1862, my engine 
business being temporarily depressed by the outbreak of the civil 
war, I left it in the hands of a foreman-and a clerk, who on the re- 
vivai of business became my partners, and went to New Bedford, 
Mass., and took charge as agent and general manager of the copper 
and yellow-metal mill of the New Bedford Copper Company, then 


just ready to start; and remained there until the lst of May, 1866, 


when I went to Boston, and for one vear took charge of the rapidly 
developing business of the McKay Sewing Machine Association, as 
agent. and attorney-in-fact for Gordon MekKay during his absence 
in Europe. While so employed, I devised and introduced the sys- 
tem of delivery under lease instead of conditional sale, and wrote 
the first lease myself; and invented and applied the recording 
221 ~—s clock for indicating the work done by the several machines. 
Before leaving New Bedford, I was sent, in the fall of 1868, 
by Goy. Andrew, to England, under a commission on his staff, to 
inspect guns for sea-coast defence. In 1867, on the return of Mr. 
McKay, I went back to Lawrence, bought out my partners and took 
immediate charge of my portable-engine business. 

In the fall of 1877, I began the regular practice of my present 
profession, having occasionally served in the capacity, particularly 
respecting steam-engines, during twenty years previously, and have 
been almost constantly employed, principally in patent cases, ever 
since. I have always been a student of the principles of machin- 
ery, and in designing machines have been accustomed to rely on 
original estimates of stresses and strength rather than upon prece- 
dent. 

Int. 3. Have you had experience in the construction and opera- 
tion of safety valves; and, if so, to what extent? 

Ans. I have never manufactured safety valves as a separate article 
of merchandise, but I have almost always made the safety valves 
for engines of my own manufacture, and have drawn and designed 
a wood many of various sizes and constructions. 

Int. 4. Have you been accustomed to construe and explain letters 
patent, and have you been called on, as an expert, to compare the 
Inventions set forth in letters patent with the state of the arts ex- 
isting at the date of said inventions? 
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(Objected to. Construction is immaierial.) 


Ans. Yes, frequently. 

Int. 5. Have you read letters patent of the United States No. 
95294, dated September 25, 1866, granted to George W. Richard- 
son, for alleged improvements in safety valves; also letters patent 
of the United States No. 85965, dated January 19, 1869, granted to 
the said George W. Richardson, for further improvements in his 
suid alleged invention, and do you understand the same? 

Ans. I have read both said patents, now and formerly, and I un- 
derstand the same. 

Int. 6. Have you investigated the state of the arts relating to safety 

valves as the same existed at the date of Richardson’s inven- 
222 ~=s tions set forth in said patents, and compared the claims of 
said patents with the then existing state of the arts? 

Ans. [| have made such examination and comparison, especially 
with reference to two suits brought under the same patents by the 
Consolidated Safety Valve Company (the complainants in this suit) 
against the Crosby Steam Gage & Valve Company, in which suits I 
was engaged as an expert for the defendants. , 

Int. 7. Please state briefly the result of such examination and 
comparison. 

Ans. I found that all the mechanical elements described as em- 
ployed in both of Richardson’s said patents of 1866 and 1869, to in- 
crease the lift of a safety valve directly after the first escape of steam 
through the slighly opened ground joint, and to insure prompt re- 
lief to the steam boiler by a decisive and sufficient opening of the 
safety valve, and an equally decisive closing of the safety valve 
when a sufficient reduction of pressure within the boiler had been 
produced, were elements long familiar and well known to the public, 
having been frequently described and represented in specifications 
and drawings of letters patent issued both in this country and 
In England, and published in Patent Office reports and in other 
scientific publications prior to the date of either of Richardson’s said 
patents. I also found that the combinations of said elements set 
forth in Richardson’s said patents, to produce the results and effects 
[| have already mentioned in this answer, are all of them familiar 
combinations, eften employed, and described and published in the 
scientific publications above mentiened. I find, however, in the 
specifications of said Richardson patent of 1866 the following lan- 


oua 


ya’ 
& C . 


S 
“To enable others skilled in the art to make and use my inven- 
tion, I will proceed to describe its construction and operation. To 
the head of the common safety valve, indicated by all that portion 
of Fig. 2 lying within the second circle froia the common centre, | 
add what is indicated by all that portion lying outside of the said 
circle, in about the proportion shown in the figure. A transverse 
vertical section of this added portion is indicated in Fig. 4 by those 
portions of the figure lying outside of the dotted lines pp, p p, 

225 while all that portion lying within the dotted lines p p, p p, 
indicates a transverse vertical section of the common safety 
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valve alone. This increased area may be made by adding to a 


safety valve already in use, or by casting the whole entire. 

“1 terminate this addition to the hea d of the valve with a circular 
or annular flange lip ee, which projects beyond the valve seat 
Ht. H.. Ho. d, and extends slightly be ri its outer edge, fitting loosely 
around it, and forming the circular or annular chamber D D, whose 
transverse section shown in the ate May wer any de sirab le form 
or S1Ze. This flan nge or lip C CG. hitting loosely around the valve seat 
- Ko. es separate "a from it hy about nj of an meh jor (Li ordinary spring 

r balance. kor (/ strong spring OT halanes th 8 SPACE should ay dimin- 
oe and I tov (/ weak spring or halanee it should be mere ased. to '¢ gqulate 
thre ESCH pt of steam as ve quircd,” 


} } ] 


ret . 7 - | . . 

Chere sieeeed a description of a modified but obviously equivalent 
arr’ nee ment of Tey part S, and a description Ol the mode of Opera- 
tion. The Cc 


“What I elaim as my improvement, and desire to secure bv let- 


+ 5 | : t y : ° ace } to ™" » r . " . 
ters patent, Isa safety valve with the @lreular or annu ilar flange )] 
lip ec ¢ constructed ram thre manner, or substan sesaig dil the Mane rs shown, 
so as to operate as and for the purpose herein deseribed. 


In al] Cases where ita ilies apy} ear In the above quotations from 
Richardson’s patent of 1866, excep , the lower-case reference letters, 
| have italicized words, sentences, or parts of sentences which appear 
in ordinary rotonah letters in the Patent (thee COPY, for the purpose 
of more distinet reterence. 

The words. phrases, and sentences whi h indicate the proportions 
eontended tor nN the the Ory of complainant’s expert 1 this Case, are 
| quotation, namely, “in about the 
proportion shown in the figure;” “slightly below its outer edge 
fitting loosely around it;” “of any desirable form or size ;” “ fittin; 
loosely around the valve seat EK E, is separated from it by about jy 


:; ie. Bes . as 
the WOrads italicised in the aDOVe- 


> 


t 
> bya | ve ‘nr a etr or enrt 
or balance. [or a strong spring 
1: ce by oe i iT ae eR ea 
OL balance this spac should pe diminishe hand for a weak Spring 
| 


- . ] 7 } . 
alance it should be increased. 


, 17} * . > oie . . 
»)4 hes ATe All. NO other 11 idiea ions Of size or proportion 
] - i + 
are to be found in the patent 


“About the prope rtion shown ;”’ “shehtly below ;” “fittn 6 Syren ly 
around;” “any des.rable form or size;” “separated . . . about 
sy Inch for an ordinary spring;” “for a strong pecitens ares 
space should be diminished ;” “for a weak spring . ... 1t should be 


2 : ' 4 ] + " t | ; ‘y? ] — rs —_ , 
phe organi elements ol] the combination LO be Tound 1n Richard- 


SONS patent OF Lobo, among which elements the proportions which 
| ] : } 7 , 7 } | ° . | es " 
ne Clalms as |! nvention are to bi sought, and to be tounge if to be 
1] 
und at all. are— 
] \ ) } i | +«) ' | i t 1, ' f 
i . 1) cl i it i] cli <q { A Uf hail chlLUU iti Wu idit {) Lilt iit a | (i il 
1 } ; 
Osmo SAarelty val ( Le] ninuted With .' Gare tee herd are Oy] Lip pro- 
. } ] ] " j Y) rh) tl } x fT i 
ectils CVOHd thie Valve Cat and CXtenaine SUNY DeLOW Its towel 
4 aad . } sa wale ots mon a bc weet , 
(ive i} i 1isé poets i\ L] eeene ScL iti VeLLIVe SCA! ()! cll CQUIVaAIert ATTANYC- 
q ? ’ . : ’ < 


ment, the Vaive sent extenalneg Up SHIP MUIV AVOVE LIC LOWCT Cave O} 


5 
Es — } (? ae Ss ‘ a 
the flange Ol Lp and ntuneg Loosel\ around Lb. 
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2. A part of the valve seat extending up slightly above the lower 
edge of the flange or lip, and either loosely encircled by said flange 
or lip, or itself loosely encircling the same; all in combination with 
all the necessary parts of a “common” safety valve, including the 
valve itself, its seat, the ground joint between the valve and its seat, 
and suitable “load” to hold the valve firmly closed upon its =eat 
against the required pressure of steam within the boiler, whether 
such load be by a spring or springs acting directly on the valve, 
either above or below it, or by a spring or springs acting on the 
valve through a lever or levers, or by a weight or weights acting on 
the valve either directly or through a lever or levers, either above. 
or below the vaive. 

The active or functional elements of the combination to be found 
in said patent, resulting from the combined operation of said organic 
elements, are— 

1. Supplementary valve area of the valve outside of the ground- 
joint, entirely removed from the pressure of confined steam within 


the boiler, so long as the valve remains firmly seated on its ground | 
joint, but exposed to the force of impact of steam escaping : 


225 ~~ through the ground joint, and to the lifting pressure of steam 
which has passed through the ground joint, but which has 
not yet escaped to the free atmosphere, being partially confined 
within an intermediate passage, sometimes called an expansion ‘ 
cham ber. | 

2. An expansion chamber above mentioned, underneath said ex- 
tended area and between said area, lip, or flange, and the vaive seat 
outside of the ground joint, and, in a measure, within the space at 
the ground joint itself, between the uplifted valve and its seat ; 
and— 

3. A restricted opening between the lower edge of the flange or 
lip, added to the head of a common safety valve and the valve seat 
which encircles it, or by which it is itself encircled, well known as a 
“stricture,” all operating in combination with the essential and 
suitable parts of a safety valve, as above set forth. 
~ The operation of these functional elements in combination is as 
follows: 

1. Steam pressure within the boiler having risen slightly above 
that which the load (and for simplicity, the “ load” will be consid- 
ered a compressed spring) is able to resist, a little steam escapes 
through the ground joint into the expansion chamber. 

2. This escaping steam first displaces the air which previously 
filled the expansion chamber, and being now free on the outer side, 
that is, at the stricture, from all pressure save that of the -atmos- 
phere, while its pressure before its passage through the ground joint 
was greater, generally many times greater, it is expanded in volume 
in the inverse ratio of these pressures, and finding inadequate space 
within the expansion chamber for its enlarging volume, forces a part 
of its mass out through the narrow stricture into the free atmosphere. 

3. In the course of the operations above described this escaping 
steam exerts (a) force of impact upon the curved surface of the 
flange or lip, proportioned to the product of its mass multiplied by 


~] 
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the square of its velocity, and (0) elastic force in direct proportion 
to the compression 1t undergoes rel: tively to the free air within the 
ex pansion ‘chamber, by reason of the obstruction to its passage 
through the stricture. 
226 4. ‘These effects are shght at first,and produce what is called 
a “warning,” or barely audible (and visible) escape of steam 
the air;. and if the rise of pressure which caused them ceases, or 
if steam is more rapidly drawn off for use, nothing further than this 
warning may result. But if the rise of pressure continues, both 
forms of auxiliary action within the expansion chamber go on in- 
creasing—the force gn ee by the greater mass of steam discharged 
through the ground-j upou the lip, elastic force by the growing 
inadequacy of the st early o release thei Iie reasiIng qui ntit LY ot steam 
pene for exit—until the combined foree of the pressure withis 
the boil ler Upon the valve, the foree of Impact of escaping steam, and 
the elastic force of the obstructed steam huddled within the expan- 
sion chamber by the stricture, resultin a mild and beneficent explo- 
sion called a ci which rapidly leaves the boiler, and produces 
a reduction of pressure within certain predetermined limits, when, 
by a reversal of the above-described Processes, the valve closes, 
promptly and decisively, with a “pop” almost as distinet as that on 
Opening. 

It is quite true, as I have found by id raider cin the combina- 
tion to be found in Richardson’s patent of 1566, when the parts are 
all proportioned. according. to his specifications and drawings, as 
nearly as the same can be made out, operates very much in the 
manner [ have described. It is also true that a material variation 
In any one of the parts, without suitable variation in the other parts, 


. 


destroys, or at least greatly impairs, the operation of the valve. It 
is further true that very greal de} pret tures from all his proportions, 
so great that no resemblance can anywhere be traced toa single one 
of his proportions, mav be made with results in no degree inferior 
to the best to be obtained by adherence to his proportions. 

As to the « Poe nie ele! ments 1n Richardson’s combination, the first, 
the additional area around the valve, to be acted on by steam after 
but not before its escape through the ground-joimt ¢, seems to have 
been first invented by Charles Ritchie, and is described and shown 
in his letters patent of Great Britain No. 12078, Mareh 2, 1848. 
His claim is as follows: 

‘Fourthly. I claim the construction of safety valves with a 


27] Hange, termed ral compensation flange, without 6 pai LO the 
Sg ee, Me oe TARE We} | 7M. 
manner in which such valves may be weighed, as herein- 


before particularly described and represented at Fie. 7 7 oe et draw- 
ings hereunto annexed.” 


The drawing Fig. 7 is, of course, like all patent drawings, entirely 
neral inall its proportions and dimensions, and is equally applica- 


ge 
ble by way of illustration to all valves, from the largest to the small- 


est. for all pressures from lowest to hig hest, and for all decrees of 


Dressure reduction from least to most. accord ing LO 94 require ments 


of the ease, and the skill and judgement of the mechanician and 
designer who should employ it. No vineienlines or dimensions 
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whatever, so long as a “compensation flange” was employed, could 
evade Ritchie’s patent while 1t remained in force. 

Ehawe tied ealety valves constructed according to this Ritchie 
patent, and have experimented with them, and found them to Ope- 
rate very perfectly in the manner he describes. One of these Ritchie 
safety valves was represented by a cut published in the “Artisan,” 
a scientific journal published in England in monthly parts, with 
which I was formally familiar, in the issue bearing date July 1, 
1SSS8. 

This additional area beyond the ground-joint was next adopt ted | 
James Webster, to whom letters patent of Great Britain No. Lass 
were issued, bearing date July 14, 1857, for certain improvements 
in the construction of said flange, ee 
but he very properly omits all claim to the invention of the addi- 
an rhe il rea itself. The language of lis elaim 1is— 

a pik heme attend teu [ do not limit att anton 


cise details herein described and represented, as the same may be 
varied without departing from the nature of my canbe brospice ee 


claim as my invention the methods of constructing safety valves 
he re ini be fore deseribed, ania illustrated 11) the endmnmeavins draw- 
ing. 

This additional area was also adopted, in a form, in one drawing, 
not dissimilar to Richardson’s, by William Hartley, to whom letters 
patent of Great Britain No, 2205, dated August 19,1857, were granted 

for certain alleged ee s, but properly omitting 
229 all claim to the Inve nt n of thi flange or additional area. 
His language is— 

‘Thirdly, the application to safety valves of the several arrange- 

nts and combination of parts, as herein set forth.” 

“William Navlor, to whom were granted letters patent of Great 
Britain No. 1830, dated July 21, 1863, also adopts this additional 
area, but distinet tly disclaims its invention in these words: 

‘l wish it to be understood that ] lay no claim to such recoil 
action, nor to 1 the extension of the valve laterally beyond its seat. 
The only part of his claim which relates to this subject is in the fol- 
owing words: 

‘First, the general arrangement and construction of safety valves 
substantially as herein described.” 

Other inventors also adopted the same device, of whom I will only 
kb Henry Waterman, to whom letters patent of the United 

ates. No. 10245, dated November ‘ 1853, were issued, and to 
whom a reissue on the same Invent No. 2675. Was granted July 
9, 1867. In onthe ep pealilangl sae aegis haa ey: ay seed 
thing in connection with the additional erea of flange. His claim 
on this subject in his reissue patent is in the following words: 

2. IT also claim the concentric rim or ledge / /, and the overhang- 
ing part of valve & /, constructed, combined, and operating in the 
manner and for the purpose herein set forth.” 7 

It is therefore certain that the use of additional area beyond the 
ground joint, in various forms and of various proportions, known 
as a compensation flange, rim, downward-curyed lip, &e¢., was well 


— th 
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and widely known before tie date of Richardson’s patent of 1866, 
and before the earliest possible date of his invention. 
The second organic element, namely: 


A part of the valve-seat extending up slightly above the lower 
edge of the flange or lip, and either loosely encircled by said flange 
or lip, or itself loosely encircling the same, is to be found in the 
hereinbefore-mentioned patents of Charles Ritchie, March 2, 1848; 

of James Webster, July 14, 1857, and Henry Waterman, No- 
229 ing 15, 1855, reissued July 9, 1867, and in an imperfect 

form in Hartley’s patent, August 19, 1867, and in William 
Naylor’s hetevert July 21,1863. 


Of the three functional elements, namely, the additional area, the 
expansion chamber, and the stricture, the firs is to be found in per- 
fection in Ritchie’s patent, March 2,1848; in Webster’s patent, July 
14, 1857, and in Waterman’s patent, Nowe Aer 15, 1853, and imper- 
fectly in Hartley’s and Naylor's patents; the second is to be found 
in perfection in Ritchie’s, Webster’s, and Waterman’s patents, end 
in a certain degree in Hartiey’ s and Naylor’s patents ; and the third 
is also to be found perfectly developed . Ritchie’s, Webster’s, and 
Waterman’s patents, and to some extent 1 1 Har tley’s. 

In all three of these early patents, Ritchie's , Webster’s, and Water- 
man’s, the combination of these common elements is substantially 
the same as in Richardson’s, with this sole difference; namely, that 
in all the three first nan:ed, dimensions and proportions are neg- 
lected or disclaimed. | 

On a former occasion, namely, in the years 1879 and 1880, for 
the purpose of suits brought under these same Richardson patents 
of 1866 and 1869 against the Crosby Steam Gage & Valve Company, 
in which I was examined as an expert witness for the defence, | 
made numerous ‘experiments with safety valves constructed under 
my direction according to the patents, respectively, of Charles Ritchie 
and James Webster. 

Of my experiments with the Ritchie satel valve I have already 
spoken in this answer. 

In the construction of these valves I did not attempt a servile imi- 
tation of the patent drawing in either case, nor do I admit that any 
such imitation can in any case be required. ‘The drawings are not 
said to be made according to any scale, and if assumed without au- 
thority to be of full size, they could be correct for valves of only one 
size to be used under one set. of conditions only, while the patents 
are entirely general, and equally applicable to safety valves of all 
sizes and for use under all obtainable conditions. Yet while making 
such changes in size and proportion as I considered judicious, such 

changes as I then thought and still think perfectly warrantable 
230 under the respective patents of Ritchie and Webster, I then 

said, in answer to cross-interrogatory 97, “ That putting Mr. 
Webster’s drawing on all fours, and taking his diagram for working 
drawings in violation of all pre nt, his valve would even then 
be a practical safety vi alve capab le of acting in the manner indicated 
in the question.” That is answering affirmatively the question, 
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“Would it have relieved the boiler with a loss of only a pound and 
a half of pressure, or anything like that amount ?” 

Subsequently, and for the purposes of the defence, in this Case, [ 
have made numerous and accurate experiments with safety valves 
made with the utmost exactness after the patent drawings of Web- 
ster, Hartley, and of Waterman. The two first named were made 
by templates and patterns formed to fit the drawings made by me 
from tracings of Webster’s and Hartley’s patent drawings, and cor- 
respond with the original drawin, s, not only in proportion, but also 
in size, as well as in every detail of construction. The third, the 
Waterman valve, was made from a drawing originally made by me 
from Waterman’s patent drawing, and afterward testified to by Wat- 
crinan as follows: “ To the best of my recollection it 1s a fair repre- 
resentation of it. I do not know that it shows the proportions as | 
drew them. I drew the proportions carelessly, without any refer- 
ence to making them exactly as | made my valve.” In this case 

he Waterman) the steam-way being 14} 1n. diameter, the a 
sions were all reduced about one-third, all propor ons proeerved, a 
af the TS lag gi eats marked “ Defendant’s Exhibit 
Webster Valve Fi Io” ot is two-thirds the size of the drawing. 
I subjoin the acti a aaeacion: so far as they are of any influence 
on hu once sal Gap eal: | 


WeEPSTER VALVE EXHIBIT. 


LIOUROREE OF MERRIITIIY 5k oot tee ek esd ween 1.15 in 
Diameter of ead oe eee: ft ground jomt_—---~- 1.47 1n° 
Diameter. outside of adjustable flange __...-.________~ 2.30 in 
Diameter of ring on ies dak neircling the flange - 2.356 1n' 


The essential areas. ratios. &ec.. to be deduced from those dimen- 
sions by simple eal ‘culations, are as follows: 


231 Circumference of inside of ground joint... —--- 9.61 in. 
Circumference of outside of ground joint .._.-__- 4.62 In. 
Ratio of outside to inside di. and cir. on joint_. jae 1.28 to ] 
Area Of cixéie msige of ground joint... ghia | ~s 2.08 Ba. 1u. 
Area of circle outside of oO] round jo Mt ope ees Sq. in. 
Ratio of area outside to area inside of eround joint ae 1.68 to I 
Circumference of circle outside of adjustable flange ____ 7.29.1N. 
Area of circle of outside of adjustable flange-__---.---~ 4.15 sq. in. 
Ratio of di. and eir. of flange to di. and eir. of outside of 
CORIIRANT I es ss Pawan Uc aes ee Oe 
Ratio of di. and cir. of flange to di. and ecir.-of inside of 
ground tint 5 a 5 agar Seka a te a ale 2 to 1 
Ratio of area of flange to area outside « f ground joint- Dt ta 3 
Ratio of area of flange to area aida ait sround joint__- 4.05 to ] 
Circumference of circle inside of ring on valve-seat_ -__~ 7.41 in. 
Circumference of middle of stricture _.......____-. ~~~. 1.02 M. 
Width of stricture radially ..-. 2 _- eos, 03 In. 
Area of opening at stricture when valve is seated- eink: eee: ee. 
Lift of valve required to make cylindrical opening at 
inside of ground joint equal in area to area of stricture OG in. 


ee 
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This valve was first tried at the shop of defendant, at Fort Wayre, 
Ind., on the 11th October, 1881, with the lower edge or lip of flange 
very slightly above the plane of the upper edge of the encircling 
ring on valve-seat. Daylight could just be seen under it; the ver- 
tical Space Was certainly less than .0] In., [ called it .005 in. A dis- 
tinct mark was made on the valve stem when the adjustable flange 
Was adjusted in this position. | 


lx periment No. 1. 


The spring being set to lift at 100 pounds, the action of the valve, 
Opening and closing, Was perfect : 


een Mac a Pee aS ee 

Snput up.._-. Dae: POR Nt Seen Ge 

Reduction — i i TS ee al a ec 2 “ =2 percent. 
Lo2 With a good fire, making steam for about 12 horse-power, 


the valve remained open between the decisive pop and the 
equally decisive closing, ten seconds. . Interval ‘between shutting 
and opening, nine seconds. Whole period between pops, nineteen 
seconds. There was sometimes a sensible “ warning” before the 
pop; but generally the warning, which doubtless took place, was 
sensibly coincident with the pop. The operation of this valve was 
in all respects admire ble. No other steam was drawn from the boiler 
during these experiments, or any others conducted by me, except 
occasionally to relieve the boiler when tests were not going on. 


Experiment No. 2. 


[ next had the flange set..025 in. lower, so as to give .02 in. over- 


lap: i 


Pop a i ak a de 100 lbs. 
Shut up Sed eT aOR Ia. Oe he Oe ee to ite 
Re duction Se Rene OS Tee Sisal ats ceah aceamraiiade split aed Siete f' eee 7 per eent. 


+>) 


Mxperiment No. 3. 


[ next had the flange set .025 in. lower still, that 1s, .05 in. below 
its first position, giving .045 overlap : 


Pop —- Be a a eee a 100 lbs 
NE A ink cece eee oe en snes QQ 
Reduction -=-- ee ae ee ee nee ae ee | lb. en | per eent. 


It was at once perceived that the adjustable flange, held by a set- 
screw on the valve stem, was displaced by the force of the steam 
beneath it: and on examination 1i was found to have been moved 
up to the original mark, or a little above. 


| es 7 


ae % ee = + re ton Hilts ome sete 
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Experiment No. 4. 


Set again, and more securely screwed to its place, at .045 overlap : 


FOE kcitineddbaunkeneneree i Pr eel ed 
NOTED ftidn ke hd wns nes Ow ee haan we es ae 
A ec A aetna: ee ee ee pee eee 
233 Experiment No. 0. 

[ next had it set .065 in. higher, that is,.015 higher than its orig- 
inal position, ho overlap, but OZ opening tO daylight 
Pop AE See YEN NP eh oe ER CS ee - , os LOO Lbs. 
Rien pen cea ee ae rs ean teins IU 
oe aS PETES Se SS 1 Se RB ty SR Sa RE ge epee 1 Ib. = 1 per cent. 

All these recorded operations were allowed to repeat themselves 
from six to ten ee ee There was no 
appea irance of the “irregular and disproportionate results ” spoken 

: of by Mr. Havin In his deposition in this case, except when the 

3 flange slipped; and his “irregular and disproportionate results” 
may have been due to some similar cause. Properly constructed as 
to size of valve stem and other parts not involved at all in any pat- 
ent, and with due attention to matters of detail, this is as good 
safety v: alve as | ever saw—as 200d, I believe, as can be made in the 
existing state of the arts to-day. 

Every element and every combination of elements to be found in 
Richardson’s patent of 1566 exists 1n perfection In this Webster 
valve, made with Chinese fidelit y according to the wholly indefinit 
diagram No. 3 of Webster’s pati nt dr: awh. 

Richardson’s proportions are not to be found in this Webster valve, 
even in caricature; we find only contrasts. 

Richardson’s first direction as to proportion is that the width of 
the additional area outside of the head of a common safety-valve 
must be “in about the proportion shown in the figure.” It is not 
clear what “the proportion shown in the figure” 1s. If it is the pro- 
portion of the additional width radially to the diameter of “ the 
head of a common safety valve,” it will be about._---- 1 to 1] 
The conepondae ratio in Webster’s valve ____.:.....: 1 to 1.77 
If it is the » proportion of the added area to the area of 

circle of the head of a common safety v imu anuteaneies 

in figure, it will be about ____ ......_- Serre 1 to 2.5 
The corresponding ratio in Webster’s valve ._..-.__-_--- 3 to I 

If it is the proportion of the additional width 
234 radially measured from the inside of ground- 
ee ee ground- 

; BOUEE BERNE, Fh WEE Si ois os sec ie eo 1 to 4 
The corresponding ratio in Webster’s valve _____-_~_ l to 2 
[f it be the proportion of the added area to the area of 

the eirele inside of the ground-joint, it will be about- 1 to 1.2 


Corresponding ratio itt: Wensters valve. ae Lk 2 to | 
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It therefore appears that whatever dimensions or whatever areas 
be taken as a basis of comparison, not one of Richardson’s propor- 
tions is to be found, even approximately, in this Webster valve 
“Exhibit Defendant.” 

Richardson’s next instruction is that the terminal “im oe lip 
projecting beyond the valve-seat “extends slightly below 1 (the 
valve-seat’s) “outer edge, fitting loosely around it” (or within it). 

Webster directs his flange or lip to b e set anywhere, up or down, 
higher or lower, according to the re juirements of each set of condi- 
tions. In fact, for the best operation, the flange in the Webste1 
valve “ Exhibit Defendant” requires to be set no lower than the 
plane of the top or ring on seat, but a httle above it. At the same 
time, if considerable reduction of pressure is desired, it may be set 
a little below. As to the “fitting looselv,” either around or within 
the ring on valve-seat, Mr. Richardson’s predecessor by nine years, 
comes pretty near “ plagiarizing” his invention. But on looking a 
little more closely into what Mr. Richardson means by “ fitting 
loosely,” we find the further instruction that “for an ordinary 
spring” this space is to be about 4 Inch; less for a “strong spring,” 
and more “for a weak artical ‘This must be referred to a valve of 
about the size shown in his patent ee which is 38 per cent. 
larger in area at the steam-way than Webster valve “ Exhibit De- 
fendant.” A 

But waiving this consideration, the spring of Webster valve “ Ex- 
hibit Defendant” is certainly not a weak spring. As an expert 
skilled Wn the art of constructing safety — 5, | ene lounce 11 rather 
“strong ” than weak. Its compression for 100 pounds pressure per 
square inch on the under side of the seated valve is ll inch. Ace- 
cording to Mr. Richardson’s instructions, therefore, the width of the 

stricture should be less than sy of aninch. But letting it go 
39 =~) as. an “ ordinary spring,” and the proper width, according to 
Richardson, “ about BY of an inch,” | find it to be aet 
of an inch, or twice as great, whie . takes it out of the eat 
approximations. J have now passed in review all that Richardson 
has said in eh te f 1866 on the subject of proportions, and find 
no single one of a he embodied by anticipation in this | ‘ hix- 
hibit Salen dtani ” which is copied with absolutely servile imitation 
from the drawings of Webster’s letters patent of Great Britain, 
whieh antedates Richardson’s said patent by more than nine years; 
vet I have found | that this valve “ Exhibit Defendant “ operates ina 
faultless manner in practical working; in a manner which Richard- 
son must be conte eh to emulate, but can never surpass. 

[ will only add that during t the perl iod of disel urge between open- 
ing and closing, the pressure In expansion kote r, both upward 
on the flange and downward upon the seat, was p pounds in the first 
series of experiments. 

This pressure was not taken during subseque nt. experiments. 
There is no force of impact in this valve to aid in lifting the valve. 
This auxiliary work is done solely by clastic pressure. 

On the same eleventh day of October, 1881, I experimented with 


“ Richardson Valve Exhibit.” 
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lixperiment No. 6. 


Beirg set to lift at 100 pounds, it warmed at 985, popped at 100, 
and closed at 97. During the warning there was no sensible up- 
ward pressure in expansion chamber; but at the valve-seat there 
was 1} pounds “suction,” or vacuum. During the pop, the gauge 
showed 35 pounds pressure upward at lip (produced in part by 1m- 
pact), which gradually fell to 20 pounds just before the valve sud- 
denly closed; while the gauge showed downward pressure at the 
valve-seat of 15 pounds, running up as the discharge diminished 
aud impact grew less to 17 pounds, then, just before closing, fell to 
12 pounds. Suddenly dropping to 0, both above and below, at the 
instant after closing. 

This shows, as I have always found, that Richardson’s safety valve 

operates by the combined effect of the impact of escaping 
206 steam and the elastic force of steam compressed In some de- 
gree in the expansion chamber by the obstruction to its free 
escape at the stricture—compression of spring for 100 Ibs. = .19 in. 


Experiment No. 7. 


[ then tried this same “ Richardson Valve Exhibit” with a valve, 
in place of the one that came with it, having a flange of the same 
diameter as the one brought with it, but said flange plane on its 
lower side, at a height of .12 in. above the flat part of the seat 
around the ground-joint, so that there was no stricture whatever, 
the passage through the expansion, chamber being of equal width 
throughout. This valve rose at 100 Ibs., continued “ blowing ” with- 
out a pop of any sort for two minutes and ten seconds, the pressure 
voing up at the rate of 14 lbs. per minute until it reached 130 Ibs., 
when the experiment was discontinued. This experiment demon- 
strates that the theory of Mr. Richardson and his expert witnesses, 
that a stricture is necessary to the operation of his valve, is strictly 
true. 

Experiment No. 8. 


I next removed from this “Richardson Valve Exhibit” a certain 
adjusting ring to be found around the outside ‘of its valve-seat, 
although entirely foreign to anything in either of his patents,—the 
patent of 1566 or the patent of 1869. On replacing the valve, 
which came with the said exhibit and belongs to it, with its con- 
cave, downward-curved lip, | found that the removal of the ring 
had considerably enlarged the stricture, which was originally 
formed between the inner lower edge of the lip of the outer upper 
corner of the said ring. Being set at 100 Ibs., the valve lifted at 
that pressure without any pop, continued blowing with increasing 
violence for fourand a half minutes, while the steam rose at the 
rate of 25 Ibs. per minute till it reached 110 lbs., when the experi- 
ment was terminated. The operation was not so bad as with no 
stricture; but the stricture, if such it may be ealled, was too broad 
for the spring and _ pressure, and, Richardson’s proportions being 
uncomplhied with, the valve failed to work satisfactorily. 
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yay! | Experiment No. 9. 


[ now revert to the Hartley safety valve, which I have said was 
made exactly according to Fig. 9 of Hartley’s patent drawings 
marked “ Exhibit Hartley,’ and tried by me at the same place on 
the saline eleventh day of October. ISS 1. Some of the principal 


dimensions of this valve are as follows: 


Diameter of steam-way__- ea OR eieee tee 2 SDS In. 
Diameter outside of ground- joint Tarte Ae siesta 95 in. 
Diameter outside of valve-se; e tt ‘ IE AA CR SNe Aen, 1.15 LN). 
Dinnacber-of Gane aie eae Oe Ae a... a 1.75 in. 
Diameter of exterior wall of concave channel around valve- 

seat at Lop eer i fie eh cotaele oe ne 2. 30 1N. 
Compression of spring for 100 Ibs. pressure per sq. In. 

under the closed valve ae re OU eee ye nae A i a ata 13 in. 


Result of many observations: 
fe Se MeN Sy ears at eee oa | Q6 |bs. 


go a ROLES FL NEL ABO AS Han) ge vs oat Teen LOO [bs 
eee eee si dal gill tea Sp en em a ae eal QJ lbs. 

In expansion chamber: 

Upward. Downward. 

Warning Ree RG RP tee 2 Ibs. vacuum 0 Ibs. pressure. 
Popping -_~- woh wotiles ictad aa es: Sn 24 lbs pressure. 
Closing sid Wak to see a ilin ila. a so 20 Ibs. pressure Not observed. 
$7 Nar RE eee ee () : ) 

The safety valve works very well. There is a little too much reduc- 
tion for usual use, but that could be rasily remedied with: a little 


practice and slight alteration. Here are none of Richardson’s pro- 


aera and one of his életnents; aw old One; namely, | the stricture, 

aged es gre so that this patent, which antedates Richard- 
aes earlier pa tent t by more than nine Vears, does not q {ULL anticl- 
pate his alleged 1 invention of proportion between certa in el 


Experiment No. 10 


ements. 


[ finally revert to the Waterman valve, which I have 
298 already mentioned in connection with Webster’s and Hart- 
l y's valves. and tested rae the Sabie place Ol) the Sele eleventh 
day of October, 1551. 
The most important dimensions of this valve, “Exhibit Water- 
man,” are as follows: 


meter uk Gla WAY 8 2s os he ee 
Diameter of valve outside of ground joint | - 1.48 in 
Width of flat valve seat, ground joint sa dle he Wada 
Diameter of ring around valve seat 1.85 in 
Diameter of flange around head of valve - ~~ china ease 
Width of stricture radially ky Ser eee em 
Width of flange from outside of ground joint sings SR a 
Width of flange and valve seat from inside of ground joint Oo 1n. 
Compression of spring for 100 Ibs. pressure per square inch 

I OE ii i ie aac tatiana taped stadt caiph einai. RE 
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100 ibs. 


Pop, at — ROE IAI EE HL TERE MO oe NY PO Ey 


et: WAR ris eels . Pet hep 98 “ 
Reduction Se amt dren ke ina he Be 2% =—Z per eent. 
Pops last | /% | Se ee =e in we wow wheces a 
Valve remains close d [Ee 
Krom pop to Se ee me cwcwumes OO BOCORGS. 

Pressure 1n ree flange: Upward pressure In expansion 
Cc ‘ham be rod pounds falls Oo pounds, and closes. Downward pres- 


sure 1n expansion — chamber 22 pounds, much greater than upward 
aut the orifice, probably Oh account ot the position of the orifice. 

The operation of this valve is very beautiful, as good as that of 
any valve I ever tried. 

Here we obviously have a hearer approach to Riehardson’s pro- 
portions, but I omit the consideration of these proportions at this 
time. If Richardson’s proportions should be found in Waterman’s 
valve, so much the worse for Richardson, as Waterman antedates 
his earher patent by almost thirteen years. 

[ have now examined and set forth the state of the art as required 

In questions 6 and 7, so far as the same relates to Richardson’s 
239 patent of 1866, down to the date of his said patent ; and state, 
as the result of my examination, that every element and every 
combination set forth in said patents, or to be found therein on the 
most searching analysis, is to be found fully developed and usefully 
and perfectly combined and organized in) operative safety valves, 
even to the detail of mechanical construction 1) old Inventions pub- 
lished many vears before his ees invention, and deseribed in 
patents which expired long AQ leaving open LO the use of all Mehl 
everything to be found in Ri ce irdson’s said patent, save and ex- 
cept possibly some of his proportions. But these proportions I have 
discovered to be non-essential to the perfect i BC of a safety 
valve which shall open promptly and freely at any desired limit of 
pressure relieve the boiler rapidly, and effectually prevent any accu- 
mulation of pressure, and close decisively and certainly upon attain- 
Ing any desired degree of reduction from the lifting pressure ; since 
all sap useful qualities are to be found combined in Webster’s 
i in Waterman’s valve, and in Hartley’s valve, more especially 
in the two former, and to a certain useful but less perfect degree In 
Haclte y's valve, while said valves differ, for the most part, very 
widely from Richardson’s in the proportion of their essential ele- 
mentary parts, all of which are common to all these valves, to Web- 
ster’s, to Hartley’s, to Waterman’s, and to Richardson’s alike. 

Coming now to the second patent mentioned in question 5, and 
referred to in question 6, and again in question 7, now under con- 
sideration, the patent, namely, granted to George W. Richardson, 
Jan uary ee 1869, No. 85963, U.S. patents— 7 

[ think the nature, object, and scope of the invention: set forth in 
said patent very clearly set forth in the following paragraphs from - 

tent when limited and explained as they must. necessarily 
1¢ limited and explained by the co-existent and antecedent state of 


eit ¢- I 
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“My said invention relates to improvements in the invention de- 
scribed in letters patent granted to me and bearing date the twenty-fifth 
day of September, 1866, which said patented invention relates to a 
means for providing a more free escape for the steam than could be ob- 

tained by safety valves as constructed prior thereto, and to insure 
240 =the keeping of the valve open until the pressure of the steam 

in the boiler or generator falls below the pressure which was 
required to‘open it; the said means so patented consisting in form- 
ing the valve with a surface outside of the ground-joint for the 
escaping steam to act against, the said surface being surrounded b 
a projecting or overlapping lip, rim, or flange, leaving a narrow 
space for the escape of steam when the valve is opened, but which, 
although of greater diameter than the valve-seat, by reason of the 
said lap, presents a less area of opening for the escape of steam than 
is produced at the valve seat, so that the steam which escapes 
through the area between the valve and the valve-seat shall exert 
pressure against the said surrounding surface, and thereby not only 
open the valve completely, but hold it up until the pressure of 
the steam in the boiler falls below the pressure by which the valve 
Was opened. 

“One part of my present invention relates to a means for regulat- 
Ing or adjusting the area of the aperture for the escape of the steam 
after acting on the said surface outside of the valve-seat, so that the 
valve may. be set to close at any desired pressure below the pressure 
which will open it; and this part of my invention consists in making 
the aperture or apertures for the escape of steam, after it has acted 
on the said surface outside of the valve-seat, adjustable.” 

| have introduced this long quotation from Richardson’s patent 
of 1869 because it is entirely free from letters of reference, and per- 
fectly intelligible apart from the patent drawings; and because it 
sets forth with remarkable clearness the nature and scope of his 
alleged inventions, not only as he seeks to secure them by letters 
patent not vet granted, but as he believes they have been secured to 
him by letters patent ef earlier date, to which he refers as the 
foundation of his later improvement, and as he chooses to recite 
them, and does recite them, with admirable lucidity, er r years of 
practical experience in m: iking and selling his patented safety-valves. 
Limited and construed in the light of all we know of the pes Hater 
state of the arts, I think he properly limits his invention to “a means 
for providing a more free escape for the steam,” &c., since more 
than one other “means” or mechanical device for accomplishing the 

same object was already well known, as we have seen, In the 
241 patented devices of Ritchie, Webster, Waterman, Hartley, and 
others. In just so far as Richardson’s device was a new 


“means” of accomplishing this object, it was justly the subject of 


a patent, and this without detriment to the rights of the public, 
since all the old “ means” were open to eee use by the lapse of 
expired patents. Richardson accurately describes his stricture as 
an essential part of his device, without the use of the word “stric- 
ture,” as “a narrow space for the escape of steam * * * which, 
although of greater diameter than the valve-seat, * * * pre- 
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sents a less area of opening for the escape of steam than is produced 
at the valve-seat.” 

This may be called comment on the patent of LS66, but it is 
intelligent and authoritative comment, binding at least on the 
patentee, and is exactly in accordance with my own opinion of said 
patent, as well as with the opinion of Mr. Forbes, an expert wit- 
ness called by the complainants in this case. A narrow exterior 
outlet, succinctly styled a “ stricture,” for the final escape of steam 
from the annular chamber under “ a projecting or overhanging lip,” 
the width of which outlet or “stricture” is attempted to be fixed 
pretty definitely, in the patent of 1866, as “about J; of an inch for 
an ordinary spring,” less for “a strong spring” and more for “a 
weak spring,” with more or less “ lap” of the “lip, rim, cr flange ” 
over some part of the valve-seat, either outside or inside; this, or 
more properly the proportions which govern the parts of this com- 
bination, is, in the deliberate opinion of Mr. Richardson, the exact 
scope of his original invention; and in that opinion, clearly stated 
by Mr. Forbes in his deposition in this case, I fully coneur. 

As to the “improvement ” for which he asked and obt uned letters 
patent in 1869, Mr. Richardson could not, in view of the antece- 
dent state of the arts, justly claim as his true, original and first 1n- 
vention all and every “ means for regulating or adjusting the area 
of the aperture for the escape of the steam after acting on the said 
surface outside of the “valve-seat;” for James Webster in Kio. 5 
of his letters patent of Great Britain No. 1955, dated July 14, 1857, 
shows a “means of regulating the area” of such ape rture, by means, 
namely, of an adjustable ring or piston sliding within a perforated 

cylinder, fully accompli shed this object; while all the 
242 forms of Webster’s invention, shown in his Figs. 1, 3, and 4, 
are equivalent functional devices. 

Richardson, then, must be limited by the state of the arts as dis- 
closed in Webster’s patent aforesaid. 

He mentions two forms of application of his invention; one, 
which he calls “the preferred mode of application,” and elsewhere 
“the simplest mode of adjusting the area of the aperture for the 
escape of the steam after 1t passes the valve-seat.” 

The description of this “simplest mode” is very long, occupying 
no less than three pages in print, with twenty-two letters of refer- 
ence—trom a to 7—to three drawings, Figs. 1, 2, and 38. 

It consists of a subsidiary passage or outlet from the annular 
chamber under the lip, with a regulating ring at the extremity of 
this subsidiary passage by means of which a larger or smaller pro- 
portion of the steam seeking exit from this annular chamber may be 
drawn off, so as not to pass through the true Richardson stricture at 
all, leaving said invariable stricture with only the remainder of such 
steam to discharge, and, therefore, relatively the better able to dis- 
charge it freely or with less obstruction. The necessity of some 
degree of obstruction at the stricture still remains, else there would 
be no intermediate compression, no “huddling” in the annular 
chamber, and no auxiliary lifting force. : 

This device of Richardson’s is, therefore, a sort of “by-pass,” quite 
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similar to that sometimes employed to divert a part of the exhaust 
steam of a locomotive or portable engine away from the exhaust 
pipe between the exhaust valve and the nozzle of the blast pipe, to 
modify the force of the blast. 

As there are other ways of modifying the force of the blast, by 
regulating the size of the blast nozzle, so there are other Ways of 
modifyi ing the obstruction at the stricture of a safety valve, namely, 
by regulating either the width of the stricture or “A regulating the 
extent of the ee 2 

The latter is Webster’s me thod, and it is perfectly efficient, con- 
venient, regular, and normal in its operation, as I have shown by 
experiments above described. 

Richardson briefiy mentions one mode of really “ adjust- 
245 ing the area of the aperture for the escape of the steam after 

passes the valve seat,” namely, by “ making the ring on 
the valve seat, which loosely surrounds the lip, ring, or flange, in 
adjustable segments, so that its diameter can be increased or dimin- 
ished.” This, he says, would be more complicated than the mode 
first and fully described, which he cails the “ simplest mode,” and 
describes in three printed pages, with three drawings and twenty- 
two letters of reference. It does not, therefore, appear to me 
that this second, “more complicated ” mode of application of Rich- 
ardson’s improvement 1s described in his patent of 1869 with suffi- 
cient fulness and clearness to enable any one, however well skilled 
in the arts connected with making safety valves, to make a safety 
valve according to this “ more complic ‘ated ” form. 

[ see no reason, 1n all that is known to me of the antecedent state 
f the arts, to doubt the originality of Richardson’s improvement in 
either its “simplest ” or its “more complicated ” form. 

Other, and different, and better forms of regulator to adjust the 
operation of such safety valves, with auxiliary lifting .area, with 
annular expansion chamber, and with stricture, existed in Webster’s 
several devices, and were the common property of the public at the 
date of Richardson’s earliest patent. Of course Richardson cannot 
be allowed to re-inclose the common ground; but he is entitled to 
protection in the use and sale of. his own inventions so far as he is 
the original, true, and first inventor. I do not know of anything 
anterior tothe date of his patent of 1869, analogous to his “ simplest 
mode ” of drawing off a regulated portion of escaping steam from 
an annular chamber, in order to afford more or less relief to a strie- 
ture; or to his “more complicated mode” of forming a constrict- 
ing ring in segments, so as to adjust the width of the stricture. 
These two devices are quite distinct; the one is by no means a 
mechanical eyuivalent for the other. 

Both seem to me to be equally original with Richardson; the 
“simplest,” fully developed, the “more complicated,” quite em- 
bryonie. 

Whether practicable or not in either form, I do no not know. I 

should think the “simplest mode” might be so embodied as 

244 to have some practical utility; but I have never seen any 

safety valve in the construction of which there was to be 
17—547 
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found either the one device or the other, or any mechanical equiv- 
alent for either. 
In conclusion, Richardson’s patent of 1866 describes certain well- 
known combinations of old and well-known mechanical elements, 
which combinations so proportioned do produce useful but not new 
results, as I have demonstrated by experiments hereinbefore related 
in detail; and Richardson’s patent of 1866 describes certain devices 
for accomplishing a useful purpose already perfectly accomplished 
by well-known devices free to public use; but neither one of said 
original devices of Richardson’s said patent of 1869 has ever, to 
my knowledge, been redtfeed to practice or embodied in an oper- 
ative safety valve, either in its exact form or by any mechanical 
equivalent. : | 
Int. 8. Have you read letters patent of the United States No. 
162,831, dated May 4, 1875, for improvement in lock-up safety 7 
valves; and also letters patent of the United States No. 193,411, 
dated July 24,1877, for improvement in safety valves, granted to 
Erastus B. Kunkle, of Fort Wayne, Ind., and do you understand 
the same ? 
Ans. I have read attentively both of said patents, and I under- 
stand the same. : | 
Int. 9. Have you seen safety valves made in accordance with said 


patents, or either of them, and have you made any experiments : 
with any such safety valves? 

Ans. I have never seen a complete operative safety valve made In 
accordance with the patent first above mentioned, so far as the con- | 
cave, downward-curved lip around and outside of the head of the | 


valve is concerned, or with any such overlapping lip as the valve 
and ring on the valve-seat. Nor have I ever seen safety valves with | 
such “small annular recess,’ marked 3 on Fig. 1, patent No. 193,411. 
but I have seen safety valves manufactured by said Kunkle with 
spiral springs, having a disc at the upper end, with a recess in the 
centre for the point of an adjusting screw, and at the bottom a sim- 


ilar disc, with .a point on its lower side to rest in a recess in the cup | 
of the valve, having, moreover, the spring placed low down 

245 in acup formed in the valve; the peculiar adjusting screw, 
with its key and its lock-up apparatus for adjusting the ten- 

sion of the spring to any desired pressure within the range, con- 

templated in the construction of the valve; and having also ad- 

justing rings for guiding the issuing steam after its escape through 

the ground-joint, upward against a flange, to aid by its force of im- 

pact, and in some degree by its elastic pressure, in lifting the valve 


still higher from its seat, in some degree similar to the ring marked 
Kin Fig. 1,.patent drawings of patent No. 193,411. In a word, I 
have seen Kunkle safety valves such as the defendant in this cause 
usually manufactures under his said patents and sells to his custom- 
ers; and also certain other safety valves more or less modified from 
his usual practice for the purposes of experiment, in order to bring 
out more clearly the function, operation, use, and effect of the sev- 
eral parts of said valve, separately and in combination, and for 
more distinct comparison of the said safety valves with the patents 
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of Richardson, as | have shown the same to be limited by ante- 
cedently published and recorded invention. 

Int. 10. Please state, with such detail as you may think necessary, 
the results of your experiments with Kunkle safety valves, espec- 
lally with— | | 

Kunkle valve, “ Exhibit A, No. 1 

Kunkle valve, “ Exhibit A, No. 2,” 

Kunkle valve, “ Exhibit A, No. 3,” 


Kunkle valve, No. 4,” 
Kunkle valve, “ Exhibit B, No. 1,” 
Kunkle valve No. 5,” 
Kunkle valve, No. 6,” 


and state what resemblance, if any, you discover as the result of 
such experiments, and of your study of complainant’s patents, 
between said Kunkle valves, or any of them, and the inventions 
secured to Richardson by his two patents, namely, his patent No. 
o8294, dated Septem ber 25, 1866, and his patent No. 55963, dated 
January 19, 1869, with your reasons. 

Ans. l experimented with Kunkle safety valve, “ Exhibit 
246 <A, No. 1,” at the shop of EK. b. Kunkle, in Fort Wayne, Ind., 

on the eleventh day of October, 1881. 


Experiment No. 11. 


As the result of observations very often repeated with almost per- 
fect uniformity, I ascertained that when the.spring was properly 
adjusted as to tension by the adjusting screw, and had come to a 
uniform temperature, it would pop decisively at 100 pounds with 
little or no warning, and close with equal decision at 983 pounds, 
showing a reduction of pressure of 15 pounds—1% per cent. 

This action was accompanied by pressures in various parts of the 
mechanism, and in various directions, as follows: 


1. Upward, under the flange around the head of the valve, 
| 18 lbs. 


. partly impact Seti cg Pe eek a. lta aay Eee Pe, ROT Pe peed od ee ae 
2. Downward, at the level part of valve-seat outside of the 


CORI SONI cacti Uke Cada aw dictates sien diene ae Ce 
3. Laterally, at the inside of the ring rising up from the 

SR ON SET ems Se PRR DS Se eR He ROME EN PAS MERE 7 7 ao 
4. Downward, at top of ring rising up from the valve-seat. - .o “ 
5. Upward, under the outer case above the valve____---_. 2 “ 


The pressure downward at the valve-seat, 20 pounds, being greater 
than the upward pressure under the lip of the valve, seems anomo- 
lous; but on this very account I scrutinized these pressures very 
closely, ana constantly found similar eflects. 

This valve has no stricture, nor any mechanical equivalent for 
the parts which constitute the sides of the stricture in Richardson's 
valve. The opening at the outlet from the annular passage into 
which escaping steam flows from the opened ground-joint, Is at least 
as large 1n area as the annular passage itself, even when the valve 
is seated steam-tieht. at the eyound-joint. [t is also larger, even 
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when the valve is seated, than the passage through the ground-joint 
can ever be, when opened to the utmost; and is enlarged by the 
very opening of the valve, in a greater degree than is the opening 
J at the ground-joint, on account of its greater diameter, so that 
7 247 when the valve is most widely opened and most freely dis- 
charging steam, the widely parted lips of this gaping mouth 
are more than twice as far apart as the ground surfaces of the valve 
and valve-seat. 

This is, of course, inconsistent with any possible conception of a 
stricture, and distinctly opposed to Richardson’s definition of his 
stricture, and to his alleged rules for proportioning it. 

The spring is compressed for 100 pounds pressure .44 inch. 

[ also experimented at the same time and place on Kunkle valve 
modified, “ Exhibit A, No. 2.” 

This is similar to “ Exhibit A, No. 1,” except that in this No. 2 the 
rising up around the ground-joint in No. 1 has been cut away. 
This ring served to conduct all escaping steam up, in a vertical di- 
rection, against the hp around the head of the valve. There is no 
part of the Richardson combination, in either of his two patents, 
corresponding in function to this ring. 

Cutting away said ring does not enlarge the outer orifice at all. 


There is now no stricture, simply because no stricture existed in | 

No. i ‘ 
But issuing steam, guided upward in No. 1 by the ring, Is left free 

in No. 2 by the removal of the ring, to continue on in the direction | 

which it took in passing through the ground-joint, and so fails to act ! 


with force on the lip around the valve-head. The result of this al- 
teration is to be seen in the following experiment: 


Experiment No. 12. 


WOE NYS Bhs oo ee ens a aeh a 98 Ibs. 
HOWE, BO MINN BME oi ek 100 “ : 
SOU STE ME a ii oc ee phen een See 
recs a I a es Se ccd ee 105 “ 
Blows still more shrill__-_-____-__~ 106 | 
Blows, screams__._.—..... iceman | EE eras LOh. 48m. A. M. 
Blows, screams louder--_---.-~- ee ff Se es 
Blows, screams still louder______- BD  ieaniin atom 10h. 50m. “ 
The pressure continually rising for seven or eight minutes; no : 
reduction, but a constant rise, continual shriek, ever louder 


248 as the pressure rises, but no auxiliary lifting force, or, if any, 
too little to be of any avail. 

The steam was now shut off and the pressure blown down to 100 
Ibs. On again letting on steam, when the pressure fell to 102, the 
valve closed. Short, sudden pufis — now and then between 
101 and 102 or 103 pounds. © Now, if there was any stricture in No. 
1, there was of necessity the same pauune in this No. 2, since the 
lips of the external orifice or passage are at the same disté ance apart 
But there is no stricture, no constriction, no relative compression 
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no “huddling,” and consequently no action due to anything to be 
found in the combinations or proportions of Richardson’s patents, or 
either of them. 

The compression of the spring for 100 lbs. was .44 in. 


Experiment No. 13. 


[ also experimented at the same place and on the same day on 
Kunkle valve, “Exhibit A, No. 3,” also slightly modified, the modi- 
fication consisting of turning away the metal of the ring rising up 
from the valve-seat on its outer side, so as to reduce it toa thin ring, 
almost sharp at its upper edge. er 

Pop, without sensible warning.______-___.~ 100 lbs. 


ge eee eT aL CMe 


Duration of pop, eleven seconds; duration of interval of closure, 
ine seconds ; eight pops oecurred between 10h. 50 and 10h. 53 a. 
m., averaging about twenty-two and one-half seconds. 

Of course, the frequency and duration of the pop depends on the 
intensity of the fire and the rapidity of steam generation. 

Here, again, is nv Richardson stricture, here are no Richardson 
proportions; yet the action is decisive and excellent. The reduction 
may be considered excessive in some cases ; it is only 4 Ibs. = 4 per 
cent.; but that would be easily modified if it were worth while to 
make such valves. 

The compression of the spring for 100 Ibs. pressure is .44 in. 

At the same place and on the same day I also tested Kunkle 
valve No. 4, put in as an exhibit in this case, and marked herein. 
249 Experiment No. 14. 

As the result of many observations, especially of eight consecutive 
openings and closings ending at 11h. 26m. a. m., I ascertained that 
this valve, Kunkle No. 4, with’ a good, steady fire in the boiler, no 
other steam being drawn off, warned during about eight seconds at 
about 100 Ibs., popped at 100 Ibs., closed, after remaining open 
twelve seconds, at 984 Ibs., a reduction of 13 Ibs. = 14 per cent., and 
remained closed three seconds; whole period, from one pop to 
another, twenty-three seconds. 

This action was accompanied by pressures in various parts of the 
mechanism and in various directions, as follows: 


1. Upward under the flange around the head of the valve, partly 
impact: 


During the warning, pressure.....-.......---- .25 bs. 
Highest during full opening, pop -------------- 24 m 
Just before Closter. <6. 6k wor ae ee ee ¥ 
W hoht M66@00 jon nok oe a aes eee " 
2. Downward in level part of valve-seat outside of ground joint: 
During the warning, vacuum_._.-....-......-. 75 lbs. 
Highest during full opening, pop -------------- lo Hs 


At closing, and. when closed... 4 <60..- ss. 0 se 
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3. Lateral pressure in ring around valve-seat: 


During the warhing, vaceum .......-.. ..-..-.- 5 lbs. 
Highest during full opening, pop ---. -- ----.---- fT 
We I 0 PS nn i eh eect 1] " 
Immediately before closing, vacuum —_~----~---- Sb * 
heals tec eae sick cn Sai eae fee 
4. Downward at top of ring around valve-seat : 
During warning ....<._...-- VOOR sin wd noun 1 Ib. 
Dearne fir Cpentine, Hop... 6 ai een .25 Ibs. 
We CHI 8 ew ee et te ae ] Hg 
ae i oi iad aclag ame aeiealiias Bec 
250 5. Upward under the outer case above the valve: 
Srartng Warne, Vac W.-W coe .25 Ibs. 
During full opening, pop, vacuum -_.---------- Set Ame % 
NN hr 6h ics ects «reece a a oe . 


‘Fhe operation of this valve appears to be faultless. Compression 
of spring for 100 lbs. pressure = .41 In. 

There is no stricture, the external opening between the flange of 
valve and ring on valve-seat being larger in area, even when the 
valy@ is seated, than the opening in the ground-joint ever is, and 
when the valve is fully opened, probably twice as large. Thestrict- 
ure being an essential element in Richardson’s combination, this 
Kunkle valve No. 4 does not contain either the proportions or com- 
binations of Richardson’s patents, or either of them. 

[ also tried, at the same place and on the same day, Kunkle valve, 
“Exhibit B, No. 1.” | 

This is a larger valve than any of the others tested on this occa- 
sion, being 2} inch diameter at the steam way—inner edge of ground 
joint. There were three springs accompanying “ Exhibit B, No. 1,” 
one of which, in its place in the valve, when I took it at this time 
for the purpose of testing it, having a compression of five-eighths of 
an inch for a pressure of 100 pounds per square inch under the 
closed valve. 

Experiment No. 15. 

With a good, steady fire in boiler, no other steam drawn off, this 

valve operated with perfect regularity, and relieved the boiler easily. 


Warning at 101 pounds, during five seconds. 
Popping at 1013 pounds, open eight seconds. 
Closing at 99 pounds, remains closed three seconds. 
Reduction of pressure 1$ pounds, say 13 per ct. 


~ 
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5] 
Lait) 
While warning, “While fully open, At closing, 


lbs. )S. lbs. 
1. Orifice in lip of valve, show- 
Ing upward pressure and 
Impact — +9 a! Not noted. 
2. Orifice in level part t of valve- | 
seat outside of grot und-joint, 


downward pressure __-__~- —.) +1.25 () 
3. Orifice in side of ring, show- 

ing lateral pressure .-_-.-- 4.5 -3 +25 
4. Orifice in top of ring, shows 


downward pressure (6 
times CS ae et Sk {) ee! () 


5. Orifice in ease over the valve, | 
shows suction, to aid in 
holding the valve open 
during ED a ns po sta aici () 3.70 () 


The sign + in the foregoing table indicates pressures above at- 
mospheric pressure. ‘The sign — indicates vacuum, or pounds per 
square inch less than atmospheric pressure. The action of this 
valve with the spring then in it being satisfaetory (my note is, good 
fire, fine action), | had no oceasion to change the spring. 
The action of this valve is quite remarkable, and will repay a — 
ttle careful study 
Some of its dime nsions are as follows: 


ee ee 2.25 in 
Diameter of head of valve outside of ground-joint 2.0/7 1N 
Dinaasler of outehie'al apring salt In steam way 1.75. 1n 
Diameter of interior of adjustable ring_____--__~: 2.75 1n 
Diameter of outside edge of flange on head of valve 3.33 in. 
Diameter of inside of rim on under surface of flange 2.95 1n 
Diameter of exterior circle of adjustable ng Fae eA 63 In. 
Diameter of screw for compressing r the spring ...... oo 1. 
Area acted on by confined st team (valve conical ie Sf Me 
Area of open steam-way arou nd spring socket sf Sieh 
202 aca? aia oie al projection) 435 
Area oe ee ee cround- 
Ol TE oe OPE SERS, algae us ia t.411] 
Area of annular spa e between valve-head and ring-- 1.528 
Area of annular space and ground-joint eee 
Area of annular sp: ee ee ll- 
side of sma 1 rim under side of flange ___-------.. 2.423 - 
inte maser apace Soe valve-head and outer 
circle of small rim under side of. flanye_____._._._.. 4.223 
Area of flange on valve-head over all, 3.63 diam___- 10.349 
Area of cross section of compression serew, .0d diam. " 1] 


Area of flange net, substantially equal to its whole 


~_—, 


aVvea, as the compression SCTCW bears ab a point of 
small area, say ae REET SEM ees 103 6 


Stew fae De a RE a a " 
Dre?! Ee ee Te maiK reer - 
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Lifting effect of 7 tbs. per square inch pressure on the 

annular area between interior circle of ground-joint 

and interior circle of rim, under side of flange on 

valve-head, hi aving area Of 2408: 66. 98 onc. nce 16.961 tbs. 
Lifting effect of 3.70 Tbs. per sq. in. vacuum, on whole 

nei upper surface of valve and its flange, 10.5 sq.in. 38.125 Ibs. 


Total. auxiliary lifting force .............--. - 55.086 ibs. 


As this is upward pressure in pounds avoirdupois, it is to be com- 
pared with the pressure which required .625 in. compression of the 
spring, namely: 100 tbs. per sq. in. on an area within the ground- 


ioint of the seated valve — 3.976 sq. in.: and 3.976 * 100 = 397.6 


ibs. avoirdupois. 7 

Now, 99.086 divided by 397.6 equals, say 0.14. But 397.6 Ibs. 
uplift —— five-eighths of an inch. compression of the spring to 
balance it; therefore, 55.086 additional uplift will require 14 per 
cent. of seein of an inch = .09 in. to bring the spring again 
to equilibrium under this increased strain, provided the pressure 
remains, while the valve is raised from its seat at the full pressure, 
100 tbs. per sq. 1n., which lifted it. 

This cannot be the case, since at the inner edge of the ground- 
253 joint steam is discharging freeely at comps rativ ely low pres- 
sure, and the pressure must be below 100 tbs. per sq. in. over 
a considerable part of the under surface of the valve. What the 
mean reduction of the pressure due to this cause may be, I don’t know ; 
numerous and delicate experiments would be required to determine 
it. I think it hkely to be about the reduction which is apparent 
while the valve is fully open—about 1 tb. per sq. in. more than the 
reduction shown at the instant of closing; in this case —— 2.5 Ths. 
per sq. in., which, applied to the area acted on, 3.976 sq. in., gives a 
reduction of lifting force of 3.976 XK 2.5 = 9.94 tbs. av iene which, 
substracted from 55.086 tbs., leaves 45.046 tbs. net auxiliary lifting 
force. 

Taking as a divisor, instead of the force at the normal 100 tbs. 
pressure, the actual lifting force at the observed lifting pressure = 
101 ths. = 3.976 * 101 = 401.6, or (since it comes to the same result 
and is more convenient) 400 Ibs. avoirdupois, we have, say, 45 divided 
by 400 = 1.125 = 11.25 per cent. 

Now, 11.25 per cent. of five-eighths of an inch is equal to .07 in., 
which is probably about the greatest lift of the valve from its seat 
during these my experiments. This would give at the mner edge 
of the ground- joint a cylindrical opening equ: al to the circumference 
of a circle 2.25 in di. = 7.07 in. cir., multiplied by a vertical height 
of .07 in., equal to .495 sq. in., certainly an ample opening. 

The distance, vertically, between the flat top of the adjustable 
ring and the lower surface of the small rim projecting down .02 in. 
below the other position of the lower side of the flange around valve- 
head, was, during all the experiments with this valve, “ Exhibit B 
No. 1,” above detailed, .26 in., when the valve was seated ; and when 
fully open probably, as we have seen, .07 in. more, making .33 In, 


> “ip "" 


ERASTUS B. KUNKLE. 137 


e inner circle of this ring 


rr > . . . 
lhe area of the eylin@rical opening at th 
1416 = 8.6394 XK .28 in. = 


was, while the valve was seated, 2.75 x 8. 

2.419 sq. in 
The area of the cylindrical opening at the inner circle of the smal] 
rim projecting downward .02 in. below general surface of lower 


254 side of flange around valve-head, valve seated, was 2.95 
1416 XK .26 in. = 2.41 sq. in 


The openings at these two points are substantially alike. When 
the valve is fully open, assuming: it to be raised .07 in., this opening 
pecomes 3.03 in the former and 3.06 in the latter, or say 3.03 in 
both. This is 6.1 times the eylindrical opening at inner circle of 


ground joint when valve is raised .0O7 1n. (3.03 - .495 = 6.1); it is 


twice as much as the annular area around the valve-head inside of 
adjustable ring (3.08 + 1.528 = 1.99); and this annular area of 
passage up from ground joint between valve-head and ring is 3.1 
times as great as the eylindrical opening at the inner edge of the 


eround-joint (1.5628 + .495 = 3.09). ‘ 

Here is no spins gh The passage enlarges all the way from 
within outward, is fairly bell-muzzled like a blunderbuss, open- 
mouthed like a trumpet. 


In fact, in all these Kunkle valves, there being no stricture and 
no overlap, the effect of increased radial distance from the axis of 
steam-way on the size of the area opened is precisely as if the pas- 
sage had parallel sides, a level, stationary bottom, and a cover 
hinged at the axis of the valve. Given any opening whatever at 
the inner edge of ground-joint, and the opening at any other point 
further out, radially, will be proportioned as its radial distance from 
the centre. Of course this applies only to cylindrical areas between 
Hat surfaces, 

In my opinion, it is impossible to find in this valve, “ Exhibit B, 
No. 1,” any aeh nical equivalent for Richardson’s jc ae propor- 
tions of stricture, since no stricture is to be found in it. 

The Important action of steam escaping through orifices in the 
‘ase, In removing a part of the atmospheric pressure from the upper 
surface of the valve, is very interesting. I have never seen it pro- 
duced In Sone like an equal degree (save in experiment No. 14, 
p. 165), alt hough it is a recognized force. 


Mxperiment No. 16. 


I also tried, at the same place and on the same eleventh day of 

October, some experiments with Kunkle valve No. 5, a 1-inch 

255 valve having no regulating ring, but only a fixed ring rising 

up from valve-seat around the ground-joint, a flat flange 
without rim or lip, and a space of .11 in. vertically. 

ee | ae EMRE MAURER sesso tL ORC eete tp Ube P tee ee Aw 98 lbs. 


10] 
LOO “ 


Pops eee gee eG NeR EE See hy RAUL ie CN TEEN RES tS yee, 


RT Ree a a eee a aie BOP bt hs 
Prompt, perfect action ; a dozen observations all alike. 
[ next experimented, at the same place and on the same day, with 


1S—d47 
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Kunkle valve No. 6, a 1l-inch valve. This valve has a flat flange 
around valve head, and an adjustable ring with flat upper surface 
around the ground joint. ‘The space between said flange and ring, 
as it was when I made the experiments ending at 12h. 5 m. p. m., 
was .1] in., measured vertically when the valve was seated. It had, 


therefore, no stricture. The compression of spring for 100 — per 
sq. In. under the valve (lifting pressure), when closed was .21 1 


Experiment No. 17. 


With Kunkle valve No. 6, 1 in.: 
Pops with little or no warning at ee ae . 1012 Ibs. U 
Closes promptly at-- I8s “ 


Kx periment No. 18. 
agaln tried this same valve, Kunkle No. 6, with its adjustable 
ring screwed up to within .08 in. of the under side of flange when 
valve was seated. There was still no approach to any stricture, but 
the adjustment of the si ee was disarranged. Same spring and Sallie 
compression as 1n experiment 08 we 
With a c00d fire, no apr am-drawn from boiler, the steam 
pressure rose pretty et Aad) ily, being recorde d eae hy mit ute, and SOTNe- 
times oftener, from 100 lbs. at 2h. 3m. 20sec. to 110 Ibs. at 2h. 13m. 
Qsee., 10 Ibs. rise In Ym. rene about a pwOUI nd per minute, » when the 
pening became sufficient to disch: AaArge all the steam then 
206 made. The fire burned down, me steam was Kee anal off, 
and at 2h. 15m. 25sec. the valve closed very gently. NO pop 
had tal 1} plac 
| then experimented with this same valve, Kunkle No. 6, 1-inch 
diameter, at the same time and place, with its adjustable ring screwed 
down to its former position , OF as nearly as so as I could Measure, 
that is, .1] Opt ning between LOp of ring and bottom of flange, about : 
as in experiment No. 17. Spring as before. 
ixperiment No. 1. 
With l-inch Kunkle valve No. 6. 
2h 17m bose Warns at. iQ] Ibs per sq In) 
2h. 17m. 5O0se Ce | LQ], és ss 
2h. 18m. 10sec. shuts up at.-_--- 100. c 
Reduction, 13 from warning 
Again, with as hot a fire as could be made, this small.valve being 
over-tasked | 
2h. 1m. 20sec. pops at --- 101 
d ZUm. Use eontinue at 
hh. Zim. 0 li hire very ho 
Zn. ZZ Us 
: % ne - - 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, LSS). 


CONSOLIDATED SAFETY VALVE COMP ANY. a al , 
Appeal TrOIUR? Nor- 
is, thern District of 


| , : MD AIS 
Brastus B. KUNKLE. sik 


IN OPPOSITION TO THE Morion TO ADVANCE ‘THIS CAUSE 


UPON THE DOCKET, 


Appellee states: 

|. ‘The only reason alleged for advancing the cause is. that 
it “ probably can not be reached in its order before the expiration 
“of the complainant’s patents,” and that the Court below, having 
found that said patents were not infringed, and more recently, 
and since the decision of this Court in “ the Crosby case” at its 
last term, the Circuit Court for the District of Indiana having 
denied a metion for an injunction, appellants “have failed to 
‘obtain preventive relief against the defendants, and are likely 
‘to fail unless the cause be advanced.” 

This is not sufficient cause, the reasons stated not presenting 


any equity, for it has been judicially determined, and, until in the 


regular course of procedure it be otherwise determined by this 


Court, it is ves a@/judicata that appellant has no equity against 


appellee. 


2, [f the pronouncement of this Court at the last term 
concerning the two patents involved is correctly understood, then 
upon the exact construction thus given to these patents the Circuit 
Court for the Northern District of Illinois has determined that 
this bill should be lismussed, 

D. The motion has for its sole object and basis the obtain 
Ing if }? esible, OF an indunetion below mnder oa mig \1 
pellant s principal puteni expired more Chan two vears ago 


, , ' ! i] 
| = a 
sh I ‘ t Lrhit ‘ \}? J Ll 
} 
( i= ~ } t tii ‘) ili por. Ut) iit cried CS}! iil 
t 

reasonwoie Clin «” given appellee to pyre paul ror Che Hearing 

suflicient time will not remain for the usual and due considera- 


+ ° + | | : y ‘ * nf a . ' + | a7? ° page , ( M 
LIOnL © ie case by this Court and atso for su bb One pro eedings 
as are NeCeSsSaArV FTO att omplish Che ODMPeCH SOUGHE DN appellant, 


below should be overruled as to sarl secondary 


? 


!. Relying upon the regular course of procedure in this 
Court, and upon its explicit rules in this regard, appellee's brief 
has not yet been prepared, other and pressing duties of a professional 
character, and continuing even during the summer months, hbay- 


ing prevented, 


) Paragraph (,rule 25 of this Court, provides that, except- 
Ing criminal cases, cases which have once been adjudged by this 
Court upon the merits and cases of genera! public interest in 
which the United States are concerned, «* No other case will be 
“taken up out of the order’on the docket or be set down for 
‘any particular day, except upon special and peculiar cireum- 
‘sfances to be shown to the Court.” 

[In Save vs. PR. PR. Co., 93 U.S. 412, the Chief Justice said, 
‘Both the appellants and the appellees ask to have the cause ad- 
“vanced for a hearing, but as only private interests are involved, 
“we see no reason why it should have preference over other suits 
“upon the docket.” And see 11 fom. 3528: 12 Offo 159: 13 
Ola AP. 


Hh. ‘The all of this court should nob be asked solely for the 


purpose named ini the motion. 


The motion is opposed by appellee (1) because, as this cause 
stands, appellant has no equity against appellee calling for an un- 
usual order by this court; (2) the finding below that the bill 
should be dismissed was in accordance with the opinion of this 


court, at the last term, concerning said patents; (3) if the cause 
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SUPREME COURT OF THE UNITED STATES. 


THE CONSOLIDATED SAFETY VALVE COMPANY 
Vv. 


ERASTUS B. KUNKLE. 


APPEAL FROM THE NORTHERN DISTRICT OF 
: ILLINOIS. 


APPELLANT'S BRIEF. 


THOS: WM: CLARKE, 
29 PEMBERTON SQ., BOSTON, 


of Counsel. 


Se 


Supreme Court of the hited States. 


THe CONSOLIDATED SAFETY VALVE COMPANY 
V.. 
Mrastrus B. KUNKLE. 


APPEAL FROM THE NORTHERN DISTRICT OF ILLINOIS. 


STATEMENT. 

This was a bill i equity, brought to restrain in- 
fringement of two Letters Patent, both embodied in 
the same manufactured article. 

The patents were granted to George W. Richard- 
son for improvement in safety-valves, and are No. 


*¢é> 


58,294, of September 25, 1866, and No. 85,965, of 


January 19, 1869. 

‘These patents were set up, No. 58,294, in the orig- 
inal bill (72. pp. 2, 3), filed October 6, 1580, and No. 
85,965, in an amendment filed November 15, 1880 
(/?. pp. 6, 7). | 

By the same amendment the Ashcroft patent No. 
$1,863 was set up (/. p. 6), but no evidence was 
taken upon it. 

Replication was filed January 27, 1881] (Ze. p. 11). 


a 


stricture of the Richardson patent of 1866, because 
Richardson requires the area of opening of the stric- 


ture to be less than the area of opening at the ground-— 


joint when the valve ts lifted, and the Kunkle valve 
is not so constructed (72. pp. 20, 21, * 44, 45). 

3. That the Richardson patent of 1869 was not in- 
fringed, because Webster had shown, in 1857, a 
means of adjusting a stricture in his valve by asliding- 
plate and set-screw, and therefore Richardson could 
only patent in 1869 the regulating device of @ screw- 
ring as applied to the secondary stricture of his valve, 
and Kunkle’s use of the regulating screw-ring was 
not the same thing (2. pp. 21, 22). 

4. That Richardson’s advance in the arts was due 
to mechanical skill merely, and not to invention (z62d.). 

Each of these propositions is erroneous. 

1. The Richardson patent of 1866 is entitled to 
the construction given in the Supreme Court opinion 
which overruled Judge LOWELL. 

2. ‘The opening at the valve-seat of the Richardson 
patent of 1866, to which the size of the stricture is 
said to have relation, is not at the ground-joint, but 
wn the huddling chamber, by the express words of the 
patent. And hence the verbal as well as mechanical 
relation of the stricture is with the height or vertical 
area of the huddling chamber on any circumference, 
and not with the ground-yjoint. | 

3. The construction given by the Supreme Court 
to the Richardson patent of 1869 must prevail. 

4. ‘The Richardson valve marks an epoch in steam 


<% 


<=% 
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engineering, and is not merely an antecedent valve 


more nicely finished. 


BRIEF. 

This case starts from the standpoint of the Crosby 
case. 

All the evidence before the —e in that case was 
admitted into this by stipulation; and the result of 
that evidence, as stated by the Supreme Court in 
Consolidated Safety Valve Co. vy. Crosby Steam 
Gage & Valve Co.,113 U.S. 157, must govern, on 
the construction of the patents, the result in this, 
unless additional things are put in evidence to modify 
the scope of the patents. 


THE CASE HAS NO NEW FACTS: IT HAS NEW DISCUSSIONS. 

Discussions and arguments about the things in 
evidence in the Crosby case will not change the in- 
terpretation of the patents, especially if they are con- 
ducted by the same persons as in that case. 

The oral testimony in this case is given by two ex- 
perts, C. W. Forbes for complainant, and J. C. 
Hoadley for defendant. : 

Mr. Forbes was the complainant’s rebutting expert 
in the Crosby case, taking up the case on the death 
of Mr. Hervey Waters, and: Mr. J. C. Hoadley — was 
defendant’s expert in the Crosby case. 

Every patent relied on or in evidence in this case 
was referred to in the Crosby case; and every valve 
described in a patent, relative to which experiments 


6. 


were made in this case, had a representative, more or 
less similar to the one put in in this case, put in and 
worked in the Crosby case. | 

Every one of the patents referred to in the opinion 
of the Court below in this case, as controlling the 
construction of the Richardson patents, was weighed 
and found wanting in controlling power in the Crosby 
case. 

On the question of construction of the patents, one 
half of the line of Plautus surely applies to the 
Court and the defendant: 


Rem actam agqis.” 


I will not apply the rest of this couplet to either 
defendant or his counsel. 

Discussion of the state of the art therefore will be a 
presentation of new arguments, or old arguments in 
a new dress, about old facts and old things. New 
discoveries of the capacities of old things, made since 
1880, are not thought to disclose the known capaci- 


ties of those things before 1870. 


NEW SUBJECT MATTER. 
T'wo new defences appear; one arising out of the 
subject matter pursued. 
The Kunkle valves differ in form from the Crosby, 
hence the question of infringement is new. 
An attack is made on the Richardson patent of 
1866, in evidence, as insufficient and misleading. _ 
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THE RICHARDSON PATENT OF 1866 SUFFICIENT AND NOT 
MISLEADING. 


The illustration of the Richardson patent of 1866, 
full size, is here given to show what Richardson was 


describing. 


VM’: 


VM 


Richardson Valve of 1866, from the Patent Drawings. 


The valve from which experiments were made, on 
which the criticism of insufficiency is founded, is 
marked “ Defendant’s Exhibit Richardson Patent of 
1866, A,” and is represented opposite in full-size sec- 
tion. The patent showed a 24” valve, the exhibit a 


small inch valve (.99”) 


8 


The mbasures of these valves are given (/. p. 204), 


by which} it appears that for } of the lifting area, and 
1 of the/additional area, there was provided a hud- 
dling clamber of less than ;!/; the size, and a stricture 
of 52 the area, and a spring of the same proportionate 
tensio}). 

Defendants made their reduction exactly propor- 
tional by linear dimensions. Now a reduction by 
linea’ dimensions controls the size of the stricture, 
but the expansion of the steam, which the stricture 1s 
to cpntrol, is regulated to some degree by the size of 
the/huddling chamber, and this size is the cube of 
linear dimensions. 

/Thus if linear dimensions are as 2.25 :1,the size of 
the huddli 
I. 


Or 
IS 


So that the two ratios which had co-relation, that 
of steam-room and that of stricture, were as follows: 

Richardson’s steam-room in the drawing : steam- 
room in the “ Defendant’s Exhibit Richardson Patent, 
1866, A”?.:: 100 :6.5.  Richardson’s stricture in the 
drawings : stricture in the “ Defendant’s Exhibit 
Richardson Patent, 1866, A ” :: 100 : 44. 

Lrror in size of steam-room, Ol Wy Of present SUZC. 

The reduction of pressure given by this exhibit 
was excessive, varying from 15.9} per cent with a 3” 
spring to 38.2 per cent with a 3” spring (22. pp. 206, 
207). 
The valve made exactly according to the measure- 


ments of the patent, “ Complainhnt’s Exhibit Rich- 
; 


| 
| 


chamber will be as 125 :8, or as 15.6: _ 


a5 


g 
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-ardson Patent of 1866,” gave a reduction varying 


from 2 per cent with a 4” spring to 4 per cent with a 
3” spring (2. p. 209). | 

And defendant’s expert, Mr. Hoadley, admits that 
when the Richardson proportions and directions are 
followed, good results can be reached, but that “a 
material variation in any one of the parts, without 
suitable variation in other parts, destroys, or at least 
greatly impairs, the operation of the valve” (/2. p. 
117). 

“ TIMEO DANAOS ET DONA FERENTES.” 

And he produces the criticised exhibit “ purporting 
to represent ” the Richardson 1866 valve (72. p. 201) 
as a thing “made with intelhgent fidclity ~ (2. p. 
205), with an endeavor to overcome the “spirit pre- 
sumably adverse,” using a “friendly application of 
skill and knowledge,” and a “friendly discretion 
favorable to the working of the valve” (/?. p. 206). 

With all this “ taffy,” he fails to say the one essen- 


tial thing, that the exhibit fairly and fully represents 


the device of the patent in its operative features, and 
all its operative features on a reduced scale. And 
we have seen it does not. : 
Complainants therefore pray a judgment that the 
Richardson patent of 1866 is sufficient and not imis- 


leading. 


INFRINGEMENT OF RICHARDSON PATENT OF 1866. 


This question depends largely on the construction 


of the patent. 
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Defendant’s contention is that the - Richardson 
patent of 1866 prescribes that the opening at the 


stricture shall be smaller than that at the “ ground- - 


joint ” when the valve lifts (Judge Blodgett’s opinion, 
R. p. 21; Hoadley’s evidence, R. p. 185). 

This contention originates from words in the pat- 
ent of 1869, which state in set terms that the means 
of the patent of 1866 (22. pp. 66, * 137) “ consisted 
in forming the valve with a surface outside of 
the ground-joint for the escaping steam to act against, 
the said surface being surrounded by a projecting or 
overlapping lip, rim or flange, leaving a narrow space 
for the escape of steam when the valve is opened, 
but which, although of greater diameter than the 
valve-seat, by reason of said lap, presents a less open- 
ing for the escape of steam than ts produced at the 
valve-seat” (p. 60). 

This description is reproduced in other language 
later in the patent (2. p. 68). 


It is assumed by defendants that the terms “ 


ralve- 
seat” and “ ground-joint” are synonymous. And 
they often are in common parlance; and unless the 
patent of 1869 or that of 1866, or both, discriminated 
and distinguished them, the argument would have 
force. 

But the “ valve-seat” is more than the “ ground- 
joint;” for the lower surface of the “ g¢round-joint ” 
is called in the patent of 1869 “ the bevel of the valve- 
seat” (fk. p. 68, * 142), and. later the “ bevelled 


ground-joint” 1s spoken of, and the “ valve-seat ” 
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is described as “having a flat annular surface 
beyond the bevel;” and the flange on the valve is 
spoken of as coming down below “the plane of the 
surface of the valve-seat,” and the stricture is de- 
scribed as existing “between the inner periphery of 
the said flange and the outer periphery of the valve- 
peat” (A. p. 69, * 143). © ma 

In only one place in the patent of 1869 is the 
word “seat” used so as to imply the “* ground-joint ” 
merely (Jv. p. 67, * 139, 140), — “ bevelled seat,” — 
and even in this instance it has a qualifying word. 

In this patent of 1869, from which the argument for 


re 


-ground-joint ” and “ valve-seat ” is 


the identity of 
drawn, the distinction is perfectly marked, but when 
we turn to the patent of 1866 we find the two things 


very broadly discriminated. 


As 


LMM 


Richardson Valve of 1866, from the Patent Drawings. 
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In the description with reference to the drawings 
(??. p. 64, * 138, 134), “ EE is the valve-seat, F I 
is the ground-joint of the valve and seat.” The 
lifting of the valve is said to be “from its seat 
at the qround-joint,’ | 

That there may be no doubt that the whole top of 
the bush was the valve-seat, Richardson says (&. p. 
65, * 135), “the flange or lip ce... projects beyond 
the valve-seat KE and extends slightly below tts 
outer edge, fitting loosely around it.” 

That there might be no doubt as to the part called 
the “valve-seat,” which co-operates with the steam 
in raising the valve, and at which the area of opening 
produced by raising the valve is referred to the area 
of the stricture, he further says (#. p. 65), “and by 
this means, together with the reaction produced by 
being thrown downwards upon the valve-seat E EH, 
it [the steam] overcomes the rapidly increasing re- 
sistance of the spring or balance.” 

irom this examination of the words of the patent 
it is clear that the relation of the area of the stricture 
spoken of, is an operative relation to any area be- 
tween the valve and the seat outside of the ground- 
joint, or, in other words, to the transverse area of 
the “buddling chamber” on any diameter within it, 
and not a casual relation between the stricture and 
the opening at the ground-joint; exactly as stated by 
Mr. Forbes in the last answer of his last deposition. 
“ Cross-int. 14: If in a spring safety-valve the size 
of the opening at the ground-joint be less than the 
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size of the opening through which the steam escapes 
to the valve-case or the atmosphere, but the size of 
the intermediate chamber be greater than the size of ' 
said opening to the case or the atmosphere, a stricture 
is thereby created within the meaning of the Richard- 
son patent of 1866: am I correct? 

“Ans. Most certainly correct, sir” (2. p. 223). 


ALLEGED ANTICIPATION. 
At this point the defence of anticipation may well 
be considered. 
The patents relied on by defendants were those to 
Webster and Hartley in England, and the American 
patent to Waterman. 
They were all considered in the Crosby case. 


This Court said (113 U.S. 170-172): 


“In the present case the defendant has introduced in evi- 
dence the before-named English patents to Ritchie, Webster 
and Hartley, and the English patent to William Naylor, No. 
1830, granted July 21, 1863; and also Letters Patent of the 
United States, No. 10,243, granted to Henry Waterman, 
November 15, 1853, and the reissue of the same, No. 2675, 
granted to him July 9, 1867. In view of all these patents, 
and of the state of the art, it appears that Richardson was 
the first person who described and introduced into use a 
safety-valve which, while it automatically relieved the pres- 
sure of steam in the boiler, did not, in effecting that result, 
reduce the pressure to such an extent as to make the use of 
the relieving apparatus practically impossible, because of the 
expenditure of time and fuel necessary to bring up the steam 
again to the proper working standard. His valve, while it 
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automatically gives relief before the pressure becomes dan- 
gerously great, according to the point at which the valve is 
set to blow off, operates so as to automatically arrest with 
promptness the reduction of pressure when the boiler is re- 
lieved. His patent of 1866 gave a moderate range of pres- 
sure, as the result of the proportions there specified, and his 
patent of 1869 furnished a means of regulating that range of 
pressure by a screw-ring within those narrow limits which 


are essential in the use of so subtle an agent as steam. 


“In regard to all of the above patents, adduced against 
> 9 ) 


‘a! 


Richardson’s patent of 1866, it may be generally said that 
they never were in their day and before the date of that pat- 
ent, or of Richardson’s invention, known or recognized as 
producing any such result as his apparatus of that patent 
produces, as above defined. Likenesses in them in physical 
structure to the apparatus of Richardson in important par- 
ticulars may be pointed out, but it is only as the anatomy of 
a corpse resembles that of the living being. The prior 
structures never effected the kind of result attained by 
Richardson’s apparatus, because they lacked the thing which 
gave success. “They did not have the retarding stricture 
which gave the lifting opportunity to the huddled steam, 
combined with the quick falling of the valve after relief had 
come. Taught by Richardson, and by the use of his appar- — 
atus, it is not difficult for skilled mechanics to take the prior 
structures and so arrange and use them as to produce more or 
less of the beneficial results first made known by Lichardson ; 
but, prior fo 1866, though these old patents and their descrip- 
tions were accessible, no valve was made producing any such 
results... Richardson’s patent of 1866 states that the addition 
to the head of the valve terminates in an annular lip, which 
fits loosely around the valve-seat, and is separated from it 


by about one sixty-fourth of an inch for an ordinary spring, 
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and a less space: for a strong spring, and a greater space for 
a weak spring, forming an annular chamber and regulating 
the escape of the steam; that the steam, when the valve is 
lifted, passes beyond the valve-seat and into the annular 
chamber, and acts against the increased surface of the valve- 
head, and thus overcomes the increasing resistance of the 
spring, due to its compression, and lifts the valve higher, 
and the steam escapes freely into the open air, until the 
pressure is sufficiently reduced, when the spring immediately 
closes the valve. It is not shown that before 1866 any 
known valve produced this result. On the contrary, Rich- 
ardson testifies that for about twenty years before 1866 he 
was acquainted with safety-valves in practical use, by work- 
ing in the locomotive repair-shops of railroad companies, 
part of the time as foreman, and as a locomotive engineer, 
and that he never, before his invention, knew, in. practical 


use or on sale, of any spring-loaded safety-valve capable of 


opening to relieve the boiler when the working pressure was 


exceeded, and of sutomatically closing with a small loss of 


working pressure. He also says that he was in England for 
about four months in 1873, bringing his valve to the notice 
of officials in the shops of some of the largest railroad com- 
panies (his valve be ng one especially useful on locomotive 
engines on railroads) ; that while he was in England he found 
no man who professed to be acquainted with, or to have 
heard of, a safety-valve which would automatically open and 
relieve the boiler at a predetermined working pressure, and 
automatically close when such working pressure had been 
slightly reduced, or who admitted that such a valve could be 
made, until he had seen Richardson’s valve work; that the 
master mechanies at the shops named did not believe he could 
make a valve close with 25 pounds of the blowing-off point ; 
that he showed them the working of his valve with no excess 


= 
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beyond working pressure, and with but 3 to 5 pounds’ reduc- 
tion from a pressure of 130 pounds per square inch in the 
boiler; that he did not hear in England of any of the 
Ritchie, Webster or Hartley valves, but heard the Naylor 
valve blow; and that when it blew the steam rose several 
pounds above the point where it commenced to blow, and it 
did not close promptly, tightly or suddenly. There is no 


evidence to contradict or vary the effect of this testimony.” 


THE SCOPE OF AN INVENTION, AND HOW ‘ro 
ASCERTAIN IT. 

The vital proposition of the patent law, its only 
justification in a commercial community, is the prop- 
osition that it will promote science, and advance the 
useful arts, if inventors have, for limited periods reg- 
ulated by law, the exclusive right to profit by their 
discoveries under their own management, on condi- 
tion, that when a discovery is made, the best descrip- 
tion the inventor can give of its nature and scope 
shall be made a public official document of state with 
reasonable speed. 

The nature and amount of the advance in the arts 
involved in the discovery is always a question of 
fact in which there are two inquiries, one of which is, 
what is the aggregate result produced by the new 
publication, the other of which cannot exceed the ag- 
eregate result of all preceding publications and work 
at the time of the discovery newly published. 

This last factor, to speak as an arithmetician, can- 


not be multiplied by any human knowledge acquired 
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after the publication of the discovery to increase the 
minuend. | 

If written descriptions and drawings are to be fol- 
lowed, they are to be followed without grave depart- 
ures, and as nearly as a competent mechanic of the 
day of their publication would follow them, with the 
spirit of a disciple of the writer, not of a Port Royal- 
ist citing St. Augustine, or of Corporal Trim reading 
ing the text from St. Paul. 

Strength may be added, but operative shapes and 
constructive features must not be changed. 

With these conditions of investigation, let us com- 
pare the defendant’s work in this case on the question 
of anticipation, with the instructions given by the 
publishers of the documents on which the defendant’s 
work purports to be based, and see if the work 1s 
the work of a disciple of Webster, Hartley or 
Waterman, or of a disciple of Richardson, who denies 
his master. | 

THE HARTLEY VALVES. 


Hartley illustrates his valve as follows: he says it. 
is loaded with a weight (2. p. 50). 
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The Hlartle y valve from fhe Patent Drawing. 
, > F meg 
Defendant loads his so-called Hartley valve with 
a strong spring about 3” compression (.13”), and 
vives a different curve to the walls of the huddlinge 
chamber and the exhaust from the huddling chamber. 
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This embodiment is shown opposite the drawing 
from the patent. 

Kven thus travested, it was not a practical valve 
(ft. p. 125). Mr. Forbes says (22. p. 220), and Mr. 
Ioadley concedes (2. pp. 148, 149), that Mr. Toad- 
ley first learned how to make this valve, as he did 
make it, from experiments in the Crosby case in 1880. 
Forbes says it does not represent the invention, and 


besides is ineffective (2. p. 220). 


THE WATERMAN VALVE. 


The Waterman reissue is in evidence only as part 


of the Crosby case. The original patent to Water-- 


man is in evidence (/?. p. 62), and a valve purport- 
ine to be made “ with the utmost exactness after the 
patent drawing ” (p. 120) was put in evidence (/@. pp. 
125, 159). 

The criticism of this Court upon the announce- 
ment that Waterman had invented anything before 
Richardson, in the same direction as Richardson, 1s 
here worth remembering. 

“The original patent to Waterman was Issued in 1853. 
His attention had been turned to the subject of safety-valves 
for locomotive engines. Te invented what he described in 
that patent, but he testifies that, before 1866, he never saw 
a safety-valve capable of keeping the pressure at a point not 
above working pressure, and of relieving the boiler with but a 
small loss of pressure , that his valve would let the steam 
down about fifteen pounds, and was not practical for an or- 
dinary locomotive; and that the Richardson valve, when in- 


troduced, went at once into general use. The Waterman 
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valve had a supplemental surface on which the steam acted 
to aid in the raising of the valve; and this was shown in the 
drawing of Waterman’s original patent, but the specification 
did not describe it. Waterman’s original patent did not 
show the use of a spring, and prior to its reissue his valve 
had not been made with a spring. After Richardson obtained 
his patent of 1866, and Waterman knew of Richardson’s 
valve, they combined the interests in their two patents, and 
the reissue of Waterman’s was obtained, with the co-opera- 
tion of Richardson, he signing as a witness the specification 
of the reissue. That specification, granted in 1867, describes 
an overhanging part of the valve as increasing its area out- 
side of, and beyond, the ground-joint, and a concentrie rim 
or ledge, which directs the steam upward against such over- 
hanging part of the valve, so that the valve is assisted in 
rising. The specification was drawn in view of Richardson’s 
patent and valve, and for the purpose of making a claim, 
which was then made, and which was not in Waterman’s 
original patent, to a combination of the concentric rim or 
ledge with the overhanging part of the valve. The specifi- 
cation states that the valve and its seat are so constructed 
that the escaping steam will act on an increased area of the 
valve after it has risen from its seat, and strike the over- 
hanging or projecting annular surface above, and outside of, 
and beyond, the ground-joint. It also states that a proper 
modification of the overhanging or projecting annular sur- 
face will modify the force of the steam; that if such surface 
be large, the valve will be opened suddenly and discharge 
so much steam that the pressure in the boiler will be consid- 
erably reduced before the valve closes; that such surface 
may be made so small that but little more than the surplus 
steam will escape ; that the success or efficiency of the valve 


will depend ona proper proportion between the overhanging 
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annular surface and the concentric rim or ledge, because, if 
a free discharge of steam between them is allowed, the valve 
will not be assisted in rising, and if the escape of steam is 
too small, the valve will rise too easily, and remain open 
too long, and the steam will be so much reduced in pressure 
as seriously to impair the economical and efficient action of 
the apparatus ; and directions are given as to the sizes of the 
overhanging part, and of the ledge or vim, and of the open- 
ing, for a valve of a specified diameter, acting with a speci- 
fied pressure of steam. Nothing of all this was found in the 
specification of the original Waterman patent. It therefore 
has no effect, as against Richardson’s patent of 1866, to de- 
stroy the validity of that patent” (113 U.S. 175). 


The defendant’s contention as to Waterman’s an- 
ticipation Is, in this case, based on the action of a 
valve which resembles the valve of the Waterman 


patent drawing even less than the Hartley exhibit | 


does the Hartley drawing. 


Waterman Valve from Croshy Record, p. 417, C. Ct., 
and on smaller scale, p. 322, S.C. 
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The weight and dash-pot of the patent are dis- 
pensed with, and a spring of .O7 compression substi- 
tuted (about ;”). 

An open stricture, not shown at all in plate 4 (2. 


p. 62), nor in the accompanying enlarged drawing of 


the patent, was introduced; and the statement 1s 
made that this stricture has no radial width (2h. p. 
125), without any suggestion that it has vertical 
wrdth. : | 
The patent drawing and the defendant’s attempt 
to reproduce it are represented opposite each other 


on the preceding pages. 


THE WEBSTER VALVE. 
The Court in the Crosby case said this (113 U.S. 
174): 


“Ritchie gives no information how to make a valve work 
ata predetermined pressure, or how to make it work with 
a small range of difference between the opening and closing 
pressures, or how to proportion the strength of the spring 
and the size of the stricture to each other. The same thing 
is true of the Webster and the Hartley patents. 

“The Webster patent shows a huddling chamber and a 
stricture. But the evidence shows that valves made with the 
proportions shown in the Arawings of Webster work with SO 
large a loss of boiler pressure, before closing, as to be practi- 
cally and econoinically worthless. Welster’s patent describes 
a means of making the area for the escape of steam adjusta- 
ble, consisting in adjusting up and down, on a smooth valve- 


stem, a sliding collar or flange, and fixing it in place by : 
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25 
set-screw. But it does not show the screw-ring of Richard- 
son with its minute delicacy of adjustment and action.” 


As great stress had been laid in the argument in 
Massachusetts on the fact above italicised, it was 


thought of consequence, in 1881, when this case was 


at rules, for defendant. to try to control this proof 
by a re-arrangement of parts in an exhibit. 

In considering this evidence, one must bear in 
mind Mr. Headley’s statement that “a material varia- 
tion in any one of the parts without suitable variation 


in other parts destroys, or at least greatly impairs, 
the operation of the valve” (7. p. 117). 


Ife must also bear in mind Mr. Forbes’ statement 
(A. p. 42) that there are four things which contrib- 
ute to the working of an automatic safety-valve: 
(1) the spring; (2) the ratio of the extended surface 
to the initial surface; (3) the size of the chamber 
beneath the supplemental surface, and (4) the size of 
the stricture; that the spring is difficult to regulate 
in itself, and also exceedingly difficult to make of 
any determinate degree of tension; that the ratio of 
one surface to another is also a thing difficult to 
change in any given metallic valve, and that the size 
of the chamber ts also difficult to change, and does 
not give delicacy or precision of adjustment by its 
alteration; and that the stricture is a thing easy of 
adjustment and produces: cousiderable effects. The 
problem which defendant’s expert set himself to solve 
was to produce apparent similarity by manipulating 


the spring. 


ye 
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Ife was to retain Webster’s proportions of areas 
and his size of huddling chamber, which Hoadley had 
already denounced as lunatic (R. p. 152, cross-int. 
84), in 1880, and to rely on spring alone, the most 
unmanageable element of all, to get seeming conform- 


ity to proper action. 


THE HOADLEY EXPERIMENTS DECEPTIVE. 

He used for tests a steam apparatus in which steam 
could be raised from 41 pounds pressure to 100 pounds 
pressure in from 74 to 7} minutes (Je. p. 166), instead 
of the ordinary boiler, requiring, according to Adams’ 
testimony in the Crosby case, at the rate of one min- 
ute for every two pounds pressure, besides the time 
required to heat the feed water, 10 or 12 minutes 


more, — some 40 minutes in all.* 


Yet this singular steam supply which could raise 
the steam pressure from 41 to 100 pounds at the rate 


*NoTE. — The following is from Adams* testimony, p. 201, Supreme 
Court record, in Consolidated Safety Valre Co. v. Croshy Steam Gaye & 
Valre Co.°*— 

~A good boiler with a natural draught will generate steam from 44 to 

' . —T 56 
100 pounds at the mean rate of 2 pounds per minute of time; and ~ 
(hie is Spit Ching ofa valre Losing DG jp reent of Anitial pressure ) is equal Ds 


minutes, the time necessary to get the pressure up again after this valve 


had blown it downs and the coal which would be consumed in doing’ 


20X 20X28 


os =I8G pounds. (The rate 


this on a 20-feet grate surface would be 


of consumption assumed ts, tt will be observed, tenty pounds of coal per 
} 


sguare foot per hour.) But there is another evil attending on this valve. 


The [292] water in the boiler would be lowered to a dangerous extent, and 


it would require to be filled up with cold water, burning a still further 


quantity of coal,— about 80 pounds.—and requiring a still further amount 


of time to raise the pressure, equal to 12 minutes, in all 40 minutes.” 
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of nearly 7} pounds a minute (°?;=7.74+), instead of. 
at the rate of 2 pounds a minute, when it got to work 
on smaller reductions (experiments 63 to 71, p. 163), 
averaging 3.3 pounds, took 46 seconds to restore the 
pressure, and regained it at the rate of only 4.4 pounds 
a minute. | 

The remarkable character of the action is still 
further shown when we compare the rate of loss of 
pressure. W-hen losing 59 per cent, the loss was at 
the average rate of nearly 123 pounds a minute (3573 
=12.5 nearly), while when losing 3.3 per cent from 
the same initial pressure the loss was at the rate of 
4.4 pounds a minute (43 =4.4).* 

Adams had said (tn the Crosby record, p. 297) that 
one of the “ five essential elements appertaining to a 
safety-valve worthy of the name it bears” was, “ sec- 
ond, the relieving power of the valve should be twice 
the generating power of the fires,” which is illustra- 
ted by a table (on page 305, Crosby record’ of a 20- 
minute Board-of-Trade trial, in which the valve on the 
Windsor Castle steamship opened and closed 24 times 
in 20 minutes, remaining open an average of 24 
seconds and closed an averaze of 29 seconds, with 
fires pushed to their utmost; and as the average re- 
duction was .873 pound pressure, never exceeding a 
pound, this practical test showed an ability to @ener- 
ate pressure ahout ¢ as fast as Mr. Hoadley’s appa- 
ratus, and the valve showed an ability to take care 

* NOTE. — The divisions in above two paragraphs are taken in minutes 


and decimals, instead of minutes and seconds, 
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of it about | as great as Mr. Hoadley’s valve, in the 
eases of great loss; while in cases of comparatively 
small loss, the Hoadley valve and steam supply were 
balanced, and the Windsor Castle practical boiler 
power stood to the relief power as 1 : 1.35, showing a 
superiority of relief power over steam generating 
power of 35 per cent average. 

Adams again says (page 308, Crosby record): “It 
is a very eood boiler, and the fires must be in 
good condition, that will generate steam at the rate 
of 34 pounds per minute in the neighborhood of 70 
pounds pressure.” Hence the Hoadley generator, 
which gave 4.4 at 96 or 97 pounds and 124 at 41 
pounds, was an exceptional source of steam. 

Having provided an exceptional steam supply, 
Mr. Hoadley constructed his so-called Webster valve. 

In order to get the greatest possible discharge of 
steam from a safety-valve, it should lift 4 of its diam- 
eter, for this will give a steam exit at the ground-joint 
equal to the area of the steam-way. (Area of steam- 
way = diameter’ X .7854, and area at the inner edge 
of the ground-joint = diameter « 3.14159 xX lift = 
diameter x hft x .7854 «x 4; and if lift is 4 of diameter 
= diameter’ x .7854. 

This would give for an inch valve 4” lift. But this 
extreme range is seldom called for, and the ordinary 
lifts of valves are from 1” to ;,” (2. p. 222), and the 
range of practical spring compression from a. little 
over .15” to 3”, as shown by the commercial springs 


in use, .4” and .b” (it. p. 3d), 4” (p. 84), .25” (p. 
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85), .2 25”, 31”, 375” (R&R. p. 209). The spring tension 
increases with the lift and just in proportion to it, 
according to Hooke’s law (22. p. 221), so that the to- 
tal lifting power required for proper lift beneath the 
additional surface, will be from 50 per cent of the 
total initial lifting power, with a }” spring and a 7.” 
lift, to 25 per cent of the initial lifting power, with a 
2” spring and an 1” lift. 

Now the initial area of the Webster valve made by 
Mr. Hoadley was 1.03 square inches, and the total 
initial and supplemental areas was 4.15 square mches. 
So that the supplemental area was a little more than 
three times the initial area. To have put a 4” spring 
upon it with a “4.” lift would have required, at 100 
pounds initial pressure, the pressure in the huddling 
chamber to be reduced to 2, pounds, or about 8 
pounds, at most, and this with an exceedingly large 
expansion room and a stricture of .22 square inches. 

How, then, to get a lift which would relieve the 
boiler and not waste too much pressure was the 
problem, — a lift in the vicinity of |.” (.00”), with a 
ratio of initial area to an additional area of 1:3 

It could not be done. : 

Mr. Hoadley adopted a spring of .11” compression 
for 100 pounds (p. 147); he fixed the flange at .005” 
(p. 121) above the case within which it was to be 
adjusted (#. pp. 47, 151, 152, cross-ints. 79-81). 

As the area of the initial surface was 1.05 square 
inches, the spring sustained 105 pounds by a com- 
pression of .11” (2?. p. 120). As the area of the ad- 


ol 


ditional surface was 3.12” (4.15’— 1.03”=3.12”, p 
120), and the pressure in the huddling chamber was 
5 pounds (p. 123), the additional lifting force was 
15.6 pounds, and the lift was, by the Hooke law of 
spring, 8; (10.15 per cent) of .11”=.0167” (about 
35”), instead of .0625” (,.”). In other words, the 
lift was hardly 27 per cent of the least allowable lift; 
and instead of giving a relief opening at the valve- 
seat of .226” area (3.01” x .0625=.226”), it gave a re- 
lief opening of only .06” area (3.61” x .0167”=.0603”), 
— 27 per cent of the commercial standard of  effi- 
ciency. 

He thus, as Mr. — said, “so limited the lift of 
the valve as to render it ineffectual in discharging a 
proper quantity of steam proportioned to its size” 
(p. 220). 

These are irrefragible proofs that in’ “ Defendant’s 
Webster Valve,” so called, was not what Webster in- 
vented, not a safety-valve at all, but a mere piece of 
“monkey work,” and what Mr. Forbes. called it (p. 


b 


220), “a cheat and a swindle.” The materials of this 
proof are contained in the bewildering columns and 
tables of Mr. Hoadley himself, and it is hardly possi- 


ee 
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ble that he didn’t know there was in these tables 
darkening of instruction by words without wisdom.” 

Mr. Hoadley got all this education for this puzzle- 
work in 1879-80 (/e. p. 149, cross-ints. 65-67), and it 
was in May, 1880, that he made the calculation which 
gave him this strength of spring to use, not having | 
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any idea that any spring in common use could be 
successfully employed (72. p. 148, cross-ints. 59-62). 

This exposure of fallacies would rest here as a case 
of enthusiastic self-deception.in an expert, were it not 
for an attempt made to delude about the lift, and 
convey the idea it was about 7/5”. | 

On the :last line of page 120 of record is this 
statement and saving clause about lft: “Lift of 
valve required to make cylindrical opening at inside 
of ground-joint equal tn area to area of stricture, 
U6 inches.” 

There now remains to contrast the Hoadley em- 
bodiment of Webster’s instructions with the real em- 
bodiment. The picture from which the valve is sup- 
posed to be made is at page 47, fig. 3. The valve is 
described by Webster as loaded by a lever (2. p. 
46). The valve, “Complnant’s Exhibit Webster,” 
is conceded (22. p. 167) to be a fair embodiment of 
Webster’s device when loaded by a lever and spring. 
A cut of this complainant’s exhibit is here shown in 
contrast with the cut of the Hoadley embodiment. 
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The patent drawing shows the flange immersed 1n 
the cylinder .08” (ft. p. 150). The defendant’s ex- 
hibit is shown with the immersion at .O45. 


The following table from Hoadley’s own exper!- 
ments shows it not.to be a merchantable valve, partly 
because it does not open at uniform pressures with 
the same spring, partly because it loses excessively, 
3 or 4 per cent being the extreme limit of loss usually 
desired (floadley, R. p. 133, experiment 13).* The 


uniformity of opening pressure with the same adjust- 

ment of spring, and the worst percentage of loss in 

commercial valves will be seen from the experiments 
‘in this case to be far better than the best of this. 
The only ‘a 


maximum desirable loss, ¢ 


sception to the rule that 4 per cent or } pou 
ry even the maximum loss ever y : 
body, Whatever his engineering’ notions, is in the case of Mr. Lload 
himself, who left the business of envine-making, or the business left him 
in I8S78 (22. p. IS2. cross-ini. 172 
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But an irregularity even worse, is, that the same ad- 
justment of valve does not give like results In suc- 
cessive actions. 


See J/2. pp. 167-170. 


Regulation by Immer- 

sion of Compensation Opening Pres- Closing Pres- 

Flange. Depth of Im- sure in pounds sure in pounds 

mersion in decimals to syuare inch. to square inch. 
~ Of aninch. 


Loss in per_ 
cent of open- 
ing pressure. 


Loss in 
pounds. 


111 104 45 a9 ot 


055 102 49 53 52 
O28 954 134 22, 23 
O14 100 S74 25° 8 2D 
O74 S85 2.5 12.6 
01 100 — 94 8.5 8.5 
100 914 8.5 8.5 


98 92 Ye 
98 92 6 61 
99 92 rs 7s 
O07 102 94 8 7.8 
| 102 97 88 
100 95 Oo o 


A seeming conformity in results to adjustments 
may be made by averaging the percentages of reduc- 
tion against .014 (taking no notice of the difference 
of opening pressures, LOO and 974 pounds, nor work- 
ing pressures, 85 and 874 pounds), against .OL when 
they vary from 6.1 to 8.5, and where the opening 
pressure varies 2 pounds, and the loss of pressure 
varies 23 pounds, against .0O7, at which pomt com- 


mercial limits are approached, and the reductions 


vary from 4.9 per cent to 7.8 per cent, from 5 pounds 
to 8. 

With regard to anticipation, then, the case is left 
where this Court left the Crosby case on Jantiary 
19, 1885. And the evidence here adduced can only 
modify the words above italicised from the opinion in 
113 U.S. p. 174, to read in substance as follows: — 

“ But the evidence shows that valves made with the 
proportions shown in the drawings of the Webster pat- 
ent | if fitted with springs which permit them to have, 
or so arranged that they do have, a lift sufficient to 
make them commercially efficient |, work with so large 
a loss of boiler pressure before closing, as to be prac- 
tically and economically worthless. | If not so fitted 
and arranged as to give a sufficient lift, they may 
simulate the action of Richardson’s valve under cer- 
tain exceptional experimental conditions, but lack en- 
tirely its distinguishing quality — relieving power on 
an ordinary boiler. |” 

The proof of this first bracketed phrase is found on 
page166, record, where “ Defendant’s Exhibit Webster 
No.3” hadalift of .2”, showing a pressure of 57 pounds 
in the huddling chamber;* the loss of pressure was 
58.8 pounds to the square inch out of 100 pounds ini- 
tial. And this is confirmed by a statement on page 165 

*'Total lifting power under initial surface is 100 x initial area, in inches, 


and is held by .11-iInch compression of spring. Total lifting power under 
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inch is as areas; or, in arithmetic, initial pressure to inch : supplemental 
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supplemental surface is x 100 x Initial area. And pressure to square 


- 2G) ] a jell 
pressure to inch :: 100 : 100 x7—X (300. 
« Ll “ 


LJ 


30 


about the lift in the same experiment, when it 1s 
stated after the valve had blown down 40 pounds to 
have been still .17, showing a pressure in the hud- 
dling chamber then of 31 pounds to the square inch.* 


INFRINGEMENT. 

Complainants pursued three forms of valves: Kun- 
kle A (diagram, PR. p. 34), which was only alleged to 
infringe the patent of 1866; Kunkle B (diagram, &. 
p. 36), which was alleged to infringe both patents, and 
Kunkle C* (diagram, R. p. 86), which was alleged 
to infringe both patents. Full-size sectional diagrams 
of these illustrate this brief. 

The first thing noticeable in these valves is that 
they are put up in a short cylindrical case, and that 
the steam, escaping from beneath the extended sur- 


face of the valve-head, is discharged, not into the — 


open air direct, as in Richardson’s valve, but into an 
annular steam-channel which opens through small 
slits in the top of the case to the open air’. 

The annular channel is full of steam when the 
valve is blowing, which resists the escape of steam 
from beneath the valve-head just as the metallic walls 
of Richardson’s stricture do; and when the defendant’s 
so-called “ Tartley,” “ Webster” and “ Waterman ” 
valves were got ready to send through their motions, 
for the purpose of showing how little Richardson 
had done when he instituted a mechanical policy of 
boiler insurance perpetual, and without annual pre- 

* The same formula, waultatio mutaud’s, 2 | 
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miums, the Kunkle cases into which they were put 
were honeycombed with holes to get rid of this back 
pressure (/?. pp. lov, 158, 159; JLZoadley, cross-ints. 
105-110). 

The steam in these Kunkle valves from beneath 
the additional surface is discharged not into atmos- 
pheric pressure, but into a back pressure greater than 
atmospheric pressure, and so the back pressure 
caused by the metallic walls of the stricture described 
by Richardson is produced by the long-known de- 
vice of crooked passages and steam resistance (Je. 


p. L9O, cross-ints. 209-211). 


What Richardson prescribed was to retain enough, 


p. 188, cross-ints. 199-202; p. 189, cross-int. 205; 


and just enough, of the initial pressure of the boiler 


to lift the valve against the spring; enough, and just 


enough, to relieve the boiler from undue strain, only; 
discharging all the danger, retaining ali the useful- 
ness, keeping fire and steam as slaves and servants, 
without giving them a chance at the mastery. ‘The 


steam itself Wes to he so ouided ancl controlled as to 
do this work. The very force which strove for the 
mastery must waste itself in the strife, and by reason 
of the strife; and the slave of the lamp always be 
kept the slave of the lamp, and never allowed to be- 
come a free and untramelled Afrite. 

These Kunkle valves A, B and CC’, each and all 
have the initial area, the additional area, the huddlin 
chamber beneath the additional! aren. ana an orifice 
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miums, the Kunkle cases into which they were put 
were huneycombed with holes to get rid of this back — 
pressure (#2. pp. 157, 158, 159; Hoadley, eross-ints. 
105-110). | 

‘The steam in these Kunkle valves from beneath 
the additional surface is discharged not into atmos- 
pheric pressure, but into a back pressure greater than 
atmospheric pressure, and so the back pressure 
caused by the metallic walls of the stricture described 
by Richardson is produced by the long-known de- 
vice of crooked passages and steam resistance (J. 
p: 188, cross-ints. 199-202; p. 189, cross-int. 205; 
p- 190, cross-ints. 209-211). - 

What Richardson prescribed was to retain enough, 
and just enough, of the initial pressure of the boiler 
to lift the valve against the spring; enough, and just 
enough, to relieve the boiler from undue strain, only; 
discharging all the danger, retaining all the useful- 
néss, keeping fire and steam as slaves and servants, 
without giving them a chance at the mastery. The 
steam itself was to be so guided and controlled as to 
do this work. The very force which strove for the 
mastery must waste itself in the strife, and by reason 
of the strife; and the slave of the lamp always be 
kept the slave of the lamp, and never allowed to be- 
come a free and untramelled Afrite. 

These Kunkle valves A, B and C’, each and all 
have the initial area, the additional area, the huddling 
chamber beneath the additional area, and an orifice 
leading from the huddling chamber into the cavity of 
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miums, the Kunkle cases into which they were put 
were honeycombed with holes-to get rid of this back 
pressure (/?. pp. 157, 158, 159; Hoadley, cross-ints. 
105-110). 

The steam in these Kunkle valves from beneath 
the additional surface is discharged not into atmos- 
pheric pressure, but into a back pressure greater than 
atmospheric pressure, and so the back pressure 
caused by the metallic walls of the stricture described 
by Richardson is produced by the long-known de- 
vice of crooked passages and steam resistance (£2. 
p- 188, cross-ints. 199-202; p. 189, cross-int. 205; 
p- 190, cross-ints. 209-211). 

What Richardson prescribed was to retain enough, 
and just enough, of the initial pressure of the boiler 
to lift the valve against the spring; enough, and just 
enough, to relieve the boiler from undue strain, only; 
discharging all the danger, retaining all the useful- 
néss, keeping fire and steam as slaves and servants, 
without giving them a chance at the mastery. The 
steam itself was to be so guided and controlled as _ to 
do this work. ‘The very force which strove for the 
mastery must waste itself in the strife, and by reason 
of the strife; and the slave of the lamp always be 
kept the slave of the lamp, and never allowed to be- 
come a free and untramelled A frite. , 

These Kunkle valves A, B and C’, each and all 
have the initial area, the additional area, the huddling 
chamber beneath the additional area; and an orifice 
leading from the huddling chamber into the cavity of 
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the case which opens to the open air, which orifice is 
proportioned in size to the strength of the spring, so 


that the valve operates as a “pop” safety-valve with 


a small reduction of pressure. 

This court held in the Crosby case (113 USS. 
176) and nothing has been advanced in this case to 
militate against or modify the construction of the 
Richardson patent as there given —that the claim of 
the patent of 1866 covers “a valve in which are com- 
bined an initial area, an additional area, a huddling 
ehamber beneath the additional area, and a strictured 
orifice leading from the huddling chamber to the open 
air, the orifice being proportioned to the strength of 
spring, as directed.” 

The valve Kunkle A is, according to Mr. Forbes, 
made and proportioned as set forth in Richardson’s 
patent of 1866, and operates identically like it (2. p. 
35). If the wall rising from the seat outside the 
ground-joint is cut away, the stricture is destroyed 
(R&R. pp. 213, 214); but if the wall remains, the stric- 
ture remains, as shown by Mr. Hoadley’s experiments 
with Kunkle A’, A® (2. pp. 132, 133). 

An attempt was made to show that the extra lift 
of this valve “ Exhibit A” was due to the force of 
impact, or, in other words, to the weight of steam and 
its velocity (p. 189, cross-int. 206), and not to the 
retention of the boiler pressure in part by a mechani- 
cal obstruction to its escape (/?. p. 131). But the 


experiment in which this is stated, denies it. For 


where impact is greatest, pressure is least (/?. p. 131, 


Se 
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experiment 11, Nos. 1, 2; p. 189, cross-int. 207). 
Mr. Hoadley can give no explanation of the fact that 
where impact aids residual pressure to lift the valve, 
and the sum of the two is weighed, the force exerted 
is two pounds to the square inch less than where 
there is no force of impact; but he is certain of the 
fact (2. p. 189, cross-ints. 207, 208). The fact is 
this: under the initial surface we have 100 pounds to 
the inch; just outside the ground-joint, 20 pounds; 
just under the additional surface, 18 pounds; just in- 
side the case near the exit orifices, 2 pounds (2. p. 
131, experiment 11). Now this explanation cannot 
be doubted, that the steam is “huddled” in the case 
between the edge of the flange and the escape slots, 
by the obstacle of the narrow slots (Drawing, R. p. 
34, and “Drawing Kunkle A,” supra, p. 37), and 
again huddled beneath the additional area by the im- 
pediment placed there. 

The disguise, therefore, in this Kunkle valve A 
consists in a superposition of huddling chambers, or 
in a subdivision of one huddling chamber into two 
parts, by an intermediate obstacle to the flow of 
steam. | 

Of course the only huddling chamber, immediately 
operative to lift the valve, is the one which is beneath 
the additional area; for only that one has a movable 


cover. 

The external huddling chamber operates merely to 
increase the pressure in the internal one, by adding 
at the door of communication a resistance which acts 
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just as a metallic wall would act, and as it has been 
known for years before 1866 it would act (#2. p. 190, 
cross-ints. 209-211; p. 189, cross-ints. 203, 204). 

Whatever difference, therefore, there is between 
Kunkle A and the Richardson valve of the patent of 
1866 is due to a modification of no greater import- 
ance than would be that of dividing a brigade of 
forty-eight hundred men, according to the Prussian 
system, into two regiments of three battalions of four 
companies each, each company having about 200 men 
(2x3> £200 = 4800); or, according to the French 
system, into three regiments of two war battalions of 
six companies each, each company having about 150 
men (3X2x6x 134 = 4824); or, according to the old 
English and American system, into five regiments of 
one battalion each, each battalion having ten com- 
panies and each company about 96 men (5x 10x96 
=4800). 

It is a mere question of detail, as all the Kunkle 
valves (A, B and C’) complained of are alike in this 
respect, they all infringe the patent of 1866; for the 
additional lifting force is applied to the additiona. 
area by the pressure of steam in the huddling cham- 
ber beneath the additional area, being retained therein 
by a strictured orifice leading therefrom. 

And the only reason given why there is no in- 
fringement is the erroneous notion that Richardson 
announced a necessary relation to exist between the 
size of the stricture and the opening at the ground- 


joint, which we have seen was not so. 


See 


aan 


. . % 7 


4] 


Defendants’ construction of the Richardson patent. 
of 1866 fails to relieve them, and the infringement is 


plain in all those of the valves pursued. 


THE RICHARDSON PATENT OF 1869. 

The stricture of the patent of 1866, when once 
made, was invariable, without the application of tools, 
and the reduction of pressure obtained could be reg- 
ulated In two ways only, each of which involved, 
practically, the removal of the valve from the boiler. 
One was to change the spring and substitute one of 
greater or less tension at the pressure required. The 
other was to remove the valve, and, by aid of a cut- 
ting or burnishing tool properly applied to the metal 
in the vicinity of the stricture, make it wider or nar- 
rower as desired. 

Of course, in the first adjustment of the valve, this 
was a tedious and expensive operation, and when in 
use, impractical. 

In 1867 Richardson thought of applying a screw- 
ring to the stricture to regulate its size and action, 
and placed one upon the edge of the valve proper 
(&. p. 80), afterwards taking the patent of January 
19, 1869, in suit, which describes a somewhat differ- 
ent detail, huddling only part of the steam. 

It was held in the Crosby case (113 U.S. 177): 

“ Richardson is also entitled to cover, by the claim of his 
patent of 1869, under the language, ‘the combination of the 
surface beyond the seat of the safety-valve, with the means 


herein described for regulating or adjusting the area of the 
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passage for the escape of steam, substantially as and for the 
purpose described,’ the combination with the surface of the 
huddling chamber, and the strictured orifice, of @ screw- 
ring, to be moved up or down, to obstruct such orifice more 


or less, in the manner described.” 


T'wo forms of valves made by Kunkle have the 
screw-ring which may be moved up or down to ob- 
struct an orifice more or less, and thereby modify the 
action of the valve, Kunkle B and Kunkle C’. 

Tests of these valves with springs of different 
strengths show that to obtain similar action of the 
valves with springs of different degrees of compres- 
sion, the screw-ring of the Kunkle valves must be 
moved up to obstruct the orifice more when a com- 
paratively strong spring is used, and down, io ob- 
struct it less when a comparatively weak spring is 
used, thereby showing that this orifice 1s proportioned 
to the strength of the spring (A. pp. 37-41), and thus 
confirm our conclusions as to the embodiment of the 
invention of the patent of 1866 in these valves, — 


and also that with the same spring the movement of 


this screw-ring modifies the action of the valve 
with regard to the loss of initial pressure, as Rich- 
ardson says (patent of 1869, /. p. 66, 4th |), “so 
that the valve. may be set to close at any desired 
pressure below the pressure which will open.” 

With a 3%” spring (.156”) the same reduction may 
be got as with a .4” spring, but the opening from the 


huddling chamber to the case will differ. 
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5.32 INCH SPRING. | REDUCTION. .4 INCH SPRING REDUCTION. 


) pier! Opes or UR, © SE ey eee gots 
Ring Height of open-| | Percent || Ring (Height of open-| ge 
is open ing between |Pounds.| of initial || is open | ing between /|Pounds.| * “©? 
notches. ring and flange.) pressure. | notches. |ring and flange.| | Come. 
| | | 
ESSE iisuiniaslastidueck tsckimensahelssino! sapeaaianaaal ERI Ae page aaah 
4 4-594 ‘eee 7 1] 11-594 rs om 7 
5 o-a94 | 6.5 | 6.5 13 13-594 i 6 
. | Sof 6 15 15-594 | 5.5 | 55 
ie eee ae Bee 17 17-594 | 5 | 5 
~ S506 =| & | & 19 19-594 | 4 | 4 
9 9-594 | 4.5 | 4.5 20 20-594 | 45 | 4.5 
11 11-594 3 | 3 | | | 


(p. 36, 2d par. pp. 37-75, 38, 40). 


Kunkle in his patent of 193,411, of July 24, 1877 
(p. 73), calls this screw-ring a regulator, and says the 
object of it is to increase or diminish “ the capacity 
of the: outlet port s.” 

This letter s is placed in the huddling chamber on 
the left of the valve in the patent drawing, but it is 
described (p. 72) as indicating a “serpentine port,” 
and the lowering or raising of the screw-ring regu- 
lator E would alter the size of the exit from the hud- 
dling chamber, as well as the size of the huddling 
chamber itself. 

The valve Kunkle C* on next page 
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as did Kunkle B (/. pp. 83-85), requiring an area 


of stricture as follows: 


| teduction. 
~ 8 : , Arena of | 
7 Ir eC "ESS ‘ Spr y ssion. 4 2 [ee 
Spring compression Spring compression steletnee. | 
Pounds. | Per cent. 
i 
.25/7 for 80 Ibs. .4// fox 80 Ibs. 
Experiment 7 os ae Page ae gi Se 8/7 6 7.5 
Experiment 3 1.12,/, 6 7.5 
Experiment 9 ae Far ane eee CO oe 1.12/, 3.5 4.4 
' Experiment 5 1.66 | 3.5* 4.4 


* The table on page 85, Record, corrects an error in 9th line from 


bottom, of *‘ three pounds” to ‘three and a half pounds.” Experiment 
5, 12 notches open, loss of pressure three and a half pounds, has by Ex. 


25 on page 84, a value of stricture area of 1.66”. 


It results from all this that the Kunkle valves B 


/ 
; 


: i and C* infringe the Richardson patent of 1869. 

| SUMMARY. 

— The Court below committed four errors in its judg- 
| ment in this cause, as above assigned, and the decree 

should be reversed and the cause remanded for entry 

a of a decree sustaming the patents, finding infringe- 


ri ment, awarding an account on both, and an injunc- 
tion on the patent of 1869. 


i No. 29 PEMBERTON SQUARE, Boston, Mass., 
SEPTEMBER 3, 1885. 


SUPREME CUURT OF THE UNITED STATES. 
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APPELLANT'S BRIEF 


ON THE EFFECT OF THE TRANSACTIONS BETWEEN RICHARDSON 


AND WATERMAN. 


SITUATION AND CONTENTION. 

by stipulation the defendant has been allowed to 
amend his answer in this: Court so as to make avail- 
able the defence of estoppel tn pats on Richardson 
and his assigns, to contest the invention by Water- 
man, of all that this Court declared in the case Con- 
solidated Safety Valve Co. v. Crosby Steam Gage & 
Valve Co., 113 U.S. 157, to be included in the Rich- 
ardson invention patented in 1866, September 25 
(Stipulation, p. 22). 

| EVIDENCE. 

The evidence to support this contention is in the 
deposition of Henry Waterman, now dead, the Water- 


man patent of 1853 and reissue thereof, and an agreed 


statement of a few additional facts. The following 
statement, directly from the record, in chronological 
order, is conclusive against the notion of estoppel, 
or that the public derived any rights from the acts 
of Richardson and his associates with regard to the 
Waterman patent and reissue; and shows that they 
made unnecessary sacrifices, out of business prudence 
and for the sake of peace, and that their act was sim- 
ply the extinguishment. of a bad adverse claim of 


title, by purchase, instead of by litigation. 


ORDERLY STATEMENT OF THE WATERMAN AFFAIR. 


Henry Waterman, in or before the year 1853, in- 
vented a method of loading safety-valves intended 
to give steadiness of downward pressure to the 
weight on the safety-valve of a moving locomotive, 
by combining a “dash-pot” with the ordinary dead 
weight, and took a patent for it (St¢pulation, p. 3, 
int. 3; p. 6, cross-ints. 10, 15; pp. 9-14, Waterman 
patent of 1853; p. 21, drawing). 

At the time he made this invention he also made 
from his own design, a form of valve, which had an 
extended surface, and a huddlinge chamber beneath 
the extended surface; and this peculiar valve, fitted 
with the weight and dash-pot, was put on the engine 
“Lowell” of the Hudson River Railroad (Stipula- 
tion, p. 3, int. 3; p. 15, int. 27; pp. 7, 8, 21, patent 
drawing ). 

This valve on the “Lowell” opened with great 


promptness, blew with great violence, would reduce 


the boiler pressure more than fifteen pounds, and 
would discharge quantities of water as well as steam 
? 


(Stipulation, p. 3, int. 3; p. 7, Haplanation, 1). 


The form of valve put on the “ Lowell ” was illus- 


trated in the drawing of the Waterman patent of 


1853 (Stipulation, pp. 7, 3, 21), and was described 
in the patent as an “ordinary safety-valve” (Sti:pula- 
tion, p. 9; Waterman patent of 1853). 

No valve other than the one on the “ Lowell” was 
made under Waterman’s auspices till 1867, after the 
date of the Richardson patent, and the introduction 
into use of the Richardson valves (Stipulation, pp. 
15, 16, ints. 27, 29); when Waterman procured a 
copy of the Richardson patent and a specimen of the 
Richardson valve, and caused a valve to be made, 
somewhat modified from the valve of his patent 
drawing and from the valve he had made for the 
‘* Lowell.” 

Neither the valve of the patent drawing nor that 
on the “Lowell” had any stricture, but the “ Lowell” 
valve was as tight as could be made to work without 
friction (Stipulation, pp. 7, 8, 21; patent drawing, 
pp. 15, 16, int. 27). It had a less proportion of sup- 
plemental to initial area, and in that respect imitated 
Richardson. And the size of the stricture was en- 
larged from time to time in his experiments, till a 


proper amount of reduction was reached. 


| 
| 
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WATERMAN TAKES IN RICHARDSON & CO., AND IS 
ADMITTED A PARTNER. 

Richardson, in December, 1866, assigned his pat- 
ent of 1866 to the firm of George W. Richardson .& 
Co., consisting of himself, George Gould and Wil- 
liam H. Poor (&#. p. 226), and Richardson was to 
receive half of the net profits of the business. 

Waterman, after his experiments at Greenbush in 
1867, applied for admission to the firm, and Gould 
and Poor wanted to admit him; Richardson did not 
( Stipulation, p. 21). 

Richardson then went to see Waterman, and was 
shown the Waterman patent of 1853 and told Rich- 
ardson (Stipulation, pp. 14, 15, cross-int. 22), “I 
can make that valve do just what yours does. It is 
folly for us to quarrel. I can’t make my valve, be- 
cause I never used a spring upon it, and only can use 
it in connection with a weight; and if I reissue my 
patent you can’t make your valve till the expiration 
of my patent, so there will be a dead lock here for a 
little over seven years.” 

Having put the situation in this ight, by what was 
substantially a threat of blocking Richardson’s busi- 
ness for a considerable time, and at any rate compel- 
ling considerable expenditure to defend the business; 
he proposed softened and chastened blackmailing 
terms. He would come into the partnership to a 
third interest only, but would contribute half the cap- 


ital, and the Waterman patent. 


5 
This arrangement was made. Waterman got a 
third interest, by making half of the monetary in- 


vestment requisite for the business. 


NO ONE BUT WATERMAN RESPONSIBLE FOR THE 
REISSUE. 

He then prepared the reissue specification, and 

tichardson witnessed his signature. It is not pre- 

tended to be proved that Richardson knew the tenor 

of the paper he witnessed, and the evidence of Water- 

man rather refutes than affirms this proposition (Stip- 


ulation, p. 17, int. 33). 


RICHARDSON & CO. BOUGHT THE WATERMAN RE- 
ISSUE NOT TO USE AGAINST THE PUBLIC 
BUT TO PROTECT THEMSELVES. 

Neither Richardson nor any other member of the 
firm of George W. Richardson & Co., save Waterman, 
had any part in the acts which resulted in the reissue 
and extension of the Waterman patent (Stz7pulation, 
pp. 21, 22). 

No reference to the Waterman patent was ever 
made on the valves made by George W. Richardson 
& Co. No suit was ever brought on the reissue or 
extension of the Waterman patent. No threat of 
sult was ever made. Even in making licenses, the 
Waterman patent was only mentioned once, so far as 
known (Stipulation, p. 21, ft. 227), where a terri- 
torial right was sold to Collis P. Huntington. 


LEGAL PROPOSITION FOR DEFENDANTS TO MAIN- 
TAIN IF THE WATERMAN DEFENCE 
IS TO PREVAIL. 
When, therefore, we fit together the facts in the 
terms of a headnote proposition, the defendants’ legal 


contention is, — 

If a patentee, in order to be allowed to profit by a 
subsequent inventor’s skill — 

Falsely claims to have anticipated the subsequent 
inventor; 

Threatens him with blackmailing and causeless 
litigation ; 

And succeeds in his scheme of buying into the 
subsequent invention, at the rate of a third interest 
for half the expenses; 

And then obtains a reissue of the prior patent, 
which covers the subsequent invention, but which is 
void on its face, without the knowledge of his part- 
ner of what he is doing, or that it is void, and assigns 
his void and illegal grant to the partnership, who 
neither make, nor threaten to make, use of it — 
the public or any part of the public: 

The assignee vs responsible for the illegal act of the 
-asstgnor in reissuing the patent, and ecther forfeits 
the protection of his vested grant and valid patent, or 
is deemed conclusively to have disclaimed them! 


“Crowners quest law” in Hamlet doesn’t equal 


this. 


CONCLUSION. 


The Waterman transaction presents no defence. 
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Supreme Court of the United States. 


OCTOBER TERM, 1886. 


CONSOLIDATED SAFETY VALVE COMPANY 
Vv. 


EHrRastus B. KunkKLE. 


APPELLANT'S BRIEF 


ON THE ORDER TO BE MADE IN BEHALF OF APPELLANT. 


PATENTS HAVE EXPIRED. 
In this cause both the patents in suit have expired. 
Cases of this sort have hitherto been comparatively 
rare, and the contents of the decree to be entered, to 
give full relief, are therefore a matter of interest, to 
which it is proper to invite the attention of this 


Court. 
OBJECT OF DECREH IN EQUITY. 
‘The final decree in a suit in equity ought to put the 


parties as nearly as possible in. the situation they 


would have held had one of them not invaded the 


rights of the other. And the accounting for profits 
rests upon the equitable doctrine that a wrong-doer 
must make restitution of the advantages of his wrone- 


doing to the person wronged. 
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ACCOUNTING ORDER AFTER PATENT HAS EXPIRED. 
In this readjustment, an accounting for profits and 


damages may be ordered, since the Act of 1870, not- 


withstanding the fact that no injunction can be issued. 
Lake Shore & Mi. S. Ry. Co. v. Car Brake 
Shoe C'o.. 170 1) S, 329. 
Cons. S. V. Co. v. Crosby Steam Gage & 
Valve Co., 113 U.S. 157. 


COMPLETED GOODS, MADE BEFORE, MAY BE EN- 
| JOINED AFTER PATENT HAS EXPIRED. 
On English authority, followed at circuit in. this 
country, an injunction can be ordered against goods 
made during the life of the patent and to operate after * a 


the term. 


Crossley Vv. De rby (Fas Light U0. 4 LudJ.. 
(N.S.) ch.-25, Webs. P.C. 119. 

Price Patent Candle Co. v. Baumen P. C. Co.. 
4K. & J. (27. 

Toledo Mower & Reape r Clo. v. Johnston Har. 
Co., 24 Fed. Rep. 739. 

Gottfried v. Moerlein, 14 Fed. Rep. 170. 

Curtis on Patent, § 456. 

American Diamond Rock Boring Co. v. Shel- 
don, 1 Fed. hep. 870. ae 

American. Diamond Rock Boring Co. v. Rul- 
land Marble Co., 2 Fed. Rep. 356, 


FOR FULL RELIEF AN INJUNCTION SHOULD, AT 
TIMES, GO FURTHER AND REACH GOODS 
IN PROCESS. 

Among things existing during the life of the patent, 
besides the completed goods which manifestly in- 
fringe, there are, — when the patent is for a_ special 
machine, and particularly if a small and simple ma- 
chine, which, by its shape and relations of formed 
parts with other parts, and particularly if those other 
parts are vacillating parts, which by elasticity yield, 
and by resiliency restore positions and eall into action 
expansive forces hitherto not usefully harnessed,— 
what may be called accessortes or the paraphernalia 
of infringement; things which have been called into 
existence solely, and which have as their sole cause, 
purpose and reason of being, the support, sustenance 
and prosecution of the infringement itself: But 
really these things are goods in process, necessary 
things to make, in order to have complete goods at 
all. 

Limiting the nature of goods in process by ex- 
clusion, they are not the machines for using the 
patented thing and which are useful with other tools, 
for these, on authority, are clearly out of the scope of 
an injunction. 

Diamond Lock Boring Co. vy. Sutherland 
falls Marble Co., 2 Fed. Rep. 353. 


but they include the special things by which alone 


defendant has been able to make the patented thing, 


the indispensable outfit for the unlawful business and 
for that only. Such are the patterns for moulding the 
infringing goods, the working drawings for the in- 
fringing goods, the castings unfinished or in process, 
useful for no other goods, the wood cuts, plates, cir- 
culars and catalogues made to advertise them and 
promote their sale, and only their sale, the milling 
and other special tools to cut and shave the castings 
into final shape, but not including the lathes, tool 
holders, or chucks which hold the castings and tools 
at work; such also are the templets and gauges used 
to lay out and measure the salable work in progress. 
All these are clearly things which owe their existence 
to the unlawful business; and are useful only to carry 
on such a business after the term of the patent, and 
are inherent parts of every complete thing. 

These, if accessories, should follow the fate of 
their principal. 

In fact they are the principal, for in trespass tres- 
passers are not graded, and as they inhere in the 
complete thing they are part of that thing, a part on 
hand. 

An injunction in the life of the patent disables 
them, natural decay or purposeful destruction puts 


them out of the way in a case where the patent has 


any term after a decision. 


Ik THEY EXIST WHEN PATENT EXPIRES THEY 
SHOULD BE DISABLED. 

sut when the patent expires pendente lite, if these 
are not disabled by the Court by its injunction, the 
wrong-doer enters upon the term of freedom, with 
advantages over the lawful trader. Hence these ad- 

vantages of an infringer should be taken from him. 
Another reason for the elimination of these para- 
phernalia of infringement 1s, that in the accounting, 
In estimating the cost of the infringing goods to as- 
certain infringer’s profits, the cost of these drawings, 
patterns, templets, gauges, special tools, cuts, plates, 
circulars, catalogues, work unfinished and in pro- 
gress, are legitimate items in the cost of production, 
and as the cost of making them is to be used to re- 
duce complainant’s profit in the accounting, defend- 
ants should be deprived of them as tools or parts on 


hand. 


HOW TO DISABLE AND LEAVE THE MATERIAL 
PROPERTY TO DEFENDANT. 

It is not asked that they be confiscated and deliv- 
ered to complainant, but that their usefulness as tools 
to the defendant be taken away, and he be deprived 
of. a means of prosecuting a business, which, in its 


a) 


unlawful origin and career, evolved and originated and 
paid for these means. Let the patterns be reduced to 
kindling wood; defendant may have the wood. Let 


the engravings of the wood-cuts be planed off, the 


© 


of” 
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drawings sand-papered, the tools made into scrap, the 
blanks in metal be vemelted ; the defendant may 
retain the material when its infringing character Is 
gone, and he may charge up the cost of making his 


tools and castings at proper rates, and allow for 


them when scrapped, under inspection, as old metal. 


AUTHORITY FOR DESTRUCTION OF INFRINGING 
GOODS. 
The English rule, without any more statutory 
authority than our own, prescribes that the infringing 


goods shall be destroyed or delivered up. 


Betts v. De Vitre, 34 L.J., (ch.) 289, 1 Seton’s 
Dec. 354 (ed. 1877). 

Plimpton v. Matcolmson., 1 Set. Dec. 354, 
(ed. 1877.) | 

Tangye v. Wood, vhid. 355. 

Badische Anilin, de., v. Levestein, L. KR. 24, 


Ch. BD. 176. 


Of these decrees, Betts v. De Vitre, L.R. 6, H.L. 319, 
and Badische v. Levestein, L.R. 29, Ch. D., 366, were 
bonded and appealed, and the Letts case decided after 
the expiration of the patent. ‘The Badvische case was 
reversed on appeal. The Zangye case I have not 
traced, and in the Plimpton (roller-skate) case, I was 
told by the plaintiff, the property was actually deliv- 


ered and destroyed. 


me 


ie 
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MANDATE SHOULD PERMIT A PROPER INJUNCTION. 

Complainant, therefore, should not be precluded by 
the mandate from obtaining an injunction against use 
or sale of infringing articles made durme the life of 
the patents, and against use or sale, or disposition, 
except to complainant, of the working drawings of 
infringing valves, and patterns of infringing valves, 
made during the life of the patents, or made from 
working drawings made during the life of the patents, 
or of castings finished or in progress and made from 
such patterns, or of special tools (to be used in 
machines) made or designed during the life of the 
patents expressly for these infringements, or of wood- 
cuts, plates and letter-press made during the life of the 
patent, or taken off or reproduced from such cuts or 
plates so made and designed and devised solely to 
prosecute the work of infringement, and from the 
use of all printed matter in the way of circulars and 
catalogues made from such cuts and plates ; and the 
same should either be destroyed under inspection, or 


delivered to complainant. 


BILL SUFFICIENT FOR THE ORDER. 
The bill contains the prayer for general relief, 
under which it has been often held that an appropri- 


ate injunction may be ordered. 


ANALOGIES FEW. 
The situations analagous to this, where injunction 
was granted or continued after the life of the patent, 


are few. 


The cases in which injunctions during the life of 


the patent have been granted are many. 


LACK OF PRECEDENT EXPLAINED. 

Yet this motion is without precedent, except that it 
has been made in Massachusetts in the Crosby case 
on the second of these patents and refused as prema- 
ture, with privilege to renew at the close of the 
accounting, and in a Crosby case on the first of these 
patents, where it was held the mandate did not allow 
an injunction. 

It is, therefore, proper to explain why it has never 
been made before; for, if the arts did not require it to 
be made before, the lack of precedent does not militate 
against it, any more than the precedents which allow 
a captain to pledge his ship in bottomry, justify such 
a pledge when the captain is at one end of an ocean 
telegraph and his owners and underwriters are at the 
other end. 

“The Julia Blake, 16 Blatch. 490, and cases cited. 


The Latin maxim “ Cessante ratione cessat Lpsa 


lex” has an equally true converse. The remedies of 


the law adapt themselves to the conditions of society. 
Now it is true that the use of patterns for castings 


: 
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is old, but the use of patterned shaping tools in wood- 
working machinery came in with the variety-mould- 
ing machine about thirty-five years ago, and of mills 
in metal working much later, and has only been com- 
mon within ten years. ‘The elaborate use of illus- 
trated circulars, of special advertising, is a thing” 
borrowed by the machinist from the _ proprietary 
medicine man, and is the result of process engraving 
and of the commercial traveller system of distribution, 
which, in these specialties, is an affair of the last 
twenty years. 

The very fact that these things are used in multi- 
plying goods, proves that they inhere in the goods, as 
type inhere in their impressions, and make every im- 
pression an original. | 


Rex v. Watson, 2 Starkie, 130. 


There was no need of such an order till such 


business systems were introduced. 
‘The following destruction orders have been issued: 


Betts v. De Vitre, 34 L. J. (ch.) 289. This was the 
capsule case. The metal ordered destroyed was a 
compound foil of lead and tin, technically a “rolled 
plate,” which required no other tools to make it than 
the ordinary rolls of a lead works, and the capsules to 
be destroyed were simple cups of this metal, made by 
the ordinary drawing stamps and dies of a_ sheet 


metal factory. 
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Badische Anilin and Soda Fabrik v. Levestein, i. 
Rh. 24, Chy. D. 176: 

The material pursued was the product of a chemi- 
cal process, resulting from the treatment of a coal tar 
product with commercial reagents. The patent was 
for the method of treatment and for the result. No 
special tools were required. 

Price Pat. Candle Co. v. Baumen’s P.C. Co., 4K. 
& J. 727, proceeded on a patent for a chemical pro- 
cess and product. The destruction order prayed 
applied to the product only. The machinery was 


ordinary machinery, vats, pumps, &c. 


Plimpton v. Malcolmson, see L.R. 20, Eq. 37: 
The patent was for parlor skates. Malcolmson’s 
skates were made by contract. He was not a manu- 


facturer, but a dealer and lessor. 


The following injunction orders to run after the 


expiration of the patent have been granted: 


Crossley v. Derby G. Light Co., 4 Lid. (N.s.) Ch. 25: 

This order was granted by Lord Brougham. It 
was before the day of special tools. It was granted 
against a concern which was making the goods for its 
own use, not for sale, and against a machine that 
could have only a few sheet-metal templets worth a 
few shillings a set, as specialties for construction. 
The relief now prayed would have been in the nature 
of a scentilla juris. 


The Diamond Drill cases involved only drill heads 
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in the hands of users, not in the hands of makers, and 
required no such order. 

The machinery of the barrel pitching case, Goét- 
fried v. Moerlein, 14 Fed. Rep. 170, was a fan blower, 
a charcoal fire, and a pipe. It was enjoined in the 
hands of a user. 

The harvester case, Toledo Mower and Reaper Co. 
v. Johnston Har. Co., 24 Fed. Rep. 739, is the only 
one which on its face seems to be a likely case for 

such a motion. 

But a reference to the patent of John L. Davis, 
No. 75, 383, March 17, 1868, discloses that the pat- 
ent was for a re-arrangement of old parts, so that it 
is doubtful if such a motion as this could fairly have 
been made. 

Besides, disabling all the unlawful machines and 
parts of unlawful machines, and ordering their de- 
struction or delivery, would be, in a business way, 
very ample business relief, by locking up the quick 
capital of a rival concern in unsaleable- goods, 
so as to eliminate competition or handicap it by an 
unforeseen interest charge. 

In injunction cases in which the patents are still 
alive, the thing's to which attention is called here be- 
come useless and uneared for, and either by natural 
decay, by purposeful destruction, or by delivery, are 
practically eliminated during the life of the patent. 

Since, then, the circumstances of a patent case never 
needed such an application before, the lack of prece- 


dent for it has no weight. 
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ANALOGIES. 

‘Fhe injunction desired has analogies in preventive 
relief sanctioned by precedent, and granted against 
the persons and things who might be called indirect 
infringers, and indirect infringements, but who would 
have better legal definition if they were styled privies 
of infringement 72 persona, or in re, or better, parti- 
cipants of infringement. 

Such are owners of infringing machines who do 
not run them: persons who prepare for an infringe- 
ment and let others take the last and final step, which 
all acknowledge to be wrong; and the like. 

In Woodworth v. Edwards, 3 W. & M. 121, the 
owner of a machine, who had neither built nor operat- 
cd it, Was enjoined. 

In Wallace v. Holmes, 9 Blatch. 73, 1 Off. Gaz. 
117, 5 Fish. 37, the maker of one part of a patented 
combination, a burner, which was claimed only in 
combination with a chimney, was held to be an in- 
fringer and lable to injunction, and held to an 


account. 


‘The principle of this case was adopted and followed 


in the skate accounting of Zwrrell v. Spaeth, 8 Off. 
Gaz. 986; also in Boyd v. Cherry (lowa) by Judge 
McCrary, a process for raising cream, held infringed 
by sale of apparatus, with instructions how to use. 
In Richardson v. Noyes, 10 Off. Gaz. 507, a simi- 
lar rule was applied to the maker of standards for 
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‘arriage tops, which were to be built by others into a 
clearly infringing combination. 

In Rumford Chemical Works v. Hecker, 2 Ban. 
& Ard. 363, mixing 


2 acid phosphate and _ bi-carbonate 
of soda with flour and selling it was held to be the 
use of phosphoric acid, or acid phosphates, when em- 
ployed with alkaline carbonates, as a substitute for 
Serment or leaven in making bread. 

In United Telephone Co. v. Dole, L.R. 25, Ch. D 
7/8, it was intimated by Parsons, L.J., that sale of 
the component parts of a patented machine for others 
to put together would be infringement. atte 

In United Telephone Co. v. London & Globe Te lep. 
& Maintenance Co., L.R. 26, Ch. D. 775, defendants 
were in possession of Blake transmitters lawfully 
made beyond the seas, imported into England, never 
used by defendants, sold to them under a contract 
that they should be “royalty paid,” but which -in 


aa 
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fact were not “royalty paid,” and which had been 
taken to pieces by defendants and all the infringing 
parts removed. The case was prosecuted because 
defendants declined to export the machines or destroy 
or deliver up the removed parts. Injunction granted 
against making, using or selling the machines, but no 
order as to destroying or delivering up the parts, 


which defendants had argued they might use in a 


lawful way (p. 773). 
Sykes v. Howarth, L.R. 12, Ch. D. 826, is to the 


same point. | 
q The principle of all these cases may be that the 
> 


14 


person held as an infringer is a joint trespasser, who 
is responsible for the whole damages. 

But as the element of intent by the manufacturer 
or vendor, that the component parts of the patented 
combination, made or sold by him shall be used in the 
construction of infringing goods, is essential to respon- 
sibility in a patent trespass (Bowker v. Dows, 3 
Ban. & Ard. 518; Saxe v. Hammond, 1 Hol. 459), 
and as also it is essential that the thing shall be com- 
paratively useless, unless assembled with the other 
parts of the patented combination (Maynard v. Paw- 
ling, 5 Ban. & Ard. 551; Millner v. Schofield, 4 
Hughes, 261), this hardly seems a sufficient expla- 
nation. 

Against this view are tworulings. Ina set form of 
words, the Cireuit Court in Massachusetts has held 
‘Infringement is not a trespass.” 

United Nickel Co. v. Worthington, 23 Off. 
Gaz. 939, 13 Fed. Rep. 294. 


Where two men conspired to infringe a patent and 
distribute the goods,—one a maker, the other a seller, 
— the manufacturer giving bonds to defend a suit 
against the seller, and this after suit was brought,— 
and also conducting the defence, and also agreeing by 
bond to pay the damages recovered,— on the sole 
condition that the seller should go on selling,— this 
same court held that the license fee which measured 


the damages could not be assessed against the seller 


for any goods that had not passed through his hands. 


McDonald v. Shepard. 
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Hence it seems that the doctrine of joint trespass 
is not fully applicable to this subject matter, nor, by 
consequence, explanatory of the cases cited on com- 
binations infringed by sale of parts. 

But the doctrine of all the cases is consistent and 
reconcilable, on the principle that to make, use, or 
sell an essential of infringement, useful for no other, 
or scarcely any other purpose, intended and created 
for the prosecution of infringement, is in itself an 
infringement. 

Upon this doctrine, and probably only on this, may 
be supported the law of Judge LOWELL’s judgment 
in Starrett v. Athol Machine Co., Dee. of Com. of 
Pat., 1583, 255. 

The Athol Machine Co. had leased its power, ma- 
chinery, &c., to its co-defendants for two purposes, 
one to carry on the regular business of the Athol 
Machine Co., and the other to do the manufacturing 
for the Standard ‘Tool Company. ‘The prefits of the 
Athol Machine Co’s. business were to be shared in 
agreed proportions, and the Athol Machine Co. was 
to have 10 per cent. of the net receipts of the Stand- 
ard ‘lool Company’s receipts, as rent. ‘he co-de- 
fendarts were the lessees, and made try-squares 
which infringed a patent. Judge LOWELL said: 

“The fact that they receive ten per cent of the net 
sales by way of rent does not give them such an in- 
terest in the try-squares or in the business that they 
are responsible for the profits of the manufacture. 
The plaintiff insists that the whole contract is a device 
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to shield the Athol Company as infringers. but this 
is not proved. ‘There is, however, some evidence 
tending to show that the company have made tools 
for the express purpose of manufacturing these try- 
squares, and perhaps that they made a few squares 
before the contract with Newton & Bellows went 
into effect. Besides, I am not sure that a landlord 
may not be enjoined from permitting his tools and 
machinery to be used for the injury of a third person, 
if he has any power to prevent it. I think an in- 
junction should go against all the defendants; but 
when it comes to an accounting, the plaintiff must 
prove before the master that the company is lable in 
profits and damages, under the risk of what the court 


may order concerning: costs.” 


SUMMARY. | 

Should, therefore, this Court be of opinion — 

|. That the patent for making, using and selling 
these valves has been infringed; 

2. That the making of the patent law includes each 
and every step, from the working drawings, to the 
finished article ; 

3. That every surviving part of the making, done 
during the term of the patent, 1s enjoinable; 

4. ‘That the selling of the patent law includes solici- 
tation of trade by a salesman or by a circular, when 
not successful as well as when successful: 

». And that every surviving part of the selling, 


done during the term of the patent, is enjoinable, 


ee 


« 
* rine, 
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All which five propositions we claim as law, — 

Inasmuch as this Court has, without argument, in- 
timated against the rule in the former case on these 
patents: — 


HOW TO REACH THE RESULT DESIRED. 

Lhe Court is desired to define the limits to which an 
injunction may go, in conformity with the law, and 
insert in the mandate a direction to the Court below, 
to order an inquiry by the Master as to whether the 
defendant now has in his possession or under his 
control, any drawings, patterns, special tools, cuts, 
circulars, letter-press, existing during the term of the 
patents in suit, or mechanical reproductions or copies 
thereof, or any valves or parts of valves so made, 
designed and intended for use in making or selling 
such infringing valves; and if so, to report what they 
are; and to issue an injunction against further use 
thereof by defendant, or copying the same, and that 
the same may be delivered up or destroyed under 
supervision of an officer of the Court; as well as the 
usual order for account. | 

Such an order of inquiry was granted by V.C. Page 
Wood, in Price Pat. Candle Co. v. Baumen’s P. C. 
Co.,4 K. & J. 727, where the patent had expired 
pending the litigation, in order to hold the defendants, 
if possible, to an accounting, when the accounting was 


ancillary to an injunction only. 


THOS: WM: CLARKE. 
SEPTEMBER 14, 1886. 
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STATEMENT. 

‘This is a suit in equity, commenced October 6, 1880, 
‘ant in the Circuit Court for the Northern Dyis- 
trict of Illinois, against E. Bb. Kunkle,a manufacturer in 
Indiana of safety valves under, ** but not in strict accord- 
ance with” (p. 11) Letters Patent, granted to him in 1875 
and-1877. Plaintiff sued under Letters Patent granted to 
George W. Richardson September 23, 1866 (No. 55294) 
and january ro. [860 ( No. 55963 ) 
Plaintifis’ patents have both expired. An injunction 
pendente lite was denied, as stated below, and the bill on 
final hearing was dismissed by the Circuit Court. ‘This 
suit has therefore become simply a suit to recover back 


’ 


ved infringements by a subsequent pat- 


damages for alleg 
entee who is manufacturing under his own patents. 

The bill does not contain any specific alllegation that 
the two patents sued upon are capable of being embodied 
in the same manufactured article or that they have been in 
fact so embodied by defendant, as 1s required specially by 
many decisions of the courts rendered since this bill was 
tiled. Itis, however, true that this point of multifarious- 
ness was not raised by any pleading by defendant and can 
now only be raised by the court swa sponte. 

Upon motion for an Injunction pendente fite the Cir- 
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cuit Court required detendant to @ive bonds in the penal 
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manufacturing spring-loaded safety valves for locomotive or other 


engines; and, if so, how frequently ? 
Ans. We made about one hundred locomottrves—ninety-seven or ‘ 

ninety-cight—between 1852 and 1857, all of which had two spring- 

weighted safety valves ; that, I believe, is all. 


Cross-int. 16. To what pressure were these spring-loaded valves 
adjusted ? 

Ans. The pressure was up to 130 pounds to the square inch. 

Cross-int. 17. Do you remember what length of lever and what 
proportions of leverage were used in these spring-loaded lever safety 
valves? 

Ans. Not distinctly. We bought spring balances in the market ; 
generally used two in combination at the end of the lever, and made 
new dials to correspond with the leverage. I should think the lever 
age would be about five to one. 

-Cross-int. 18. Do you remember what extension of spring corre- 
sponded to a pressure of 150 pounds ? 

Ans. Well, my recollection of the size gauge, as | remember it— 
length of its seale—three and a half or four inches. 

Cross-int. 19. Do you mean three anda half or four inches for 
one spring? | 7 

Ans. For each spring; two springs were placed back to back 
and used in combinatien. Of course, the proportion would be be- 
tween the total lft upon the valve (the area acted upon by the 
pressure, and the pressure acting upon that area are factors In the 
total lift); and this total lift, in combination with the relative 
length of the two arms of the lever, determined the scale of the spring 
balances. 

Cross-int. 20. Then, as I understand you, in order to hold down 
130 pounds pressure in the boiler, by a leverage of 5 to 1, you em- 
ployed a pair of springs, which were extended from 3 to 4 inches 
in their adjustment? 

Ans. Yes, I think so. 

Cross-int. 21. Did you make any observation on the usual 

209 ~=spring-weighted safety-valve of that period so as to be 

able to say whether or not this was the usual spring at that 
period ? 7 

Ans. Not definitely. I have the impression that I saw such 
springs In use—very similar to those—on locomotives built by other 
builders. 

Cross-int. 22. Now, as a mechanic, if you were to substitute a 
direct-acting spring for this spring at the end of the lever so as to 
get on the direct-acting spring a corresponding amount of compres- 
sion to the amount of extension on the spring at the end of the 
lever, due to the leverage, the corresponding compression of a direet- 
acting spring at that pressure would be 12 or 13 of an inch, would 
it not; if not, what would it be? 

Ans. It would be from ;% to ,7;°, of an inch. The two springs +"! 
acting In conjunction acted a; one,and might have been replaced by 
one. Only one would have been used, but for the convenience of 
buying scales ready made. ‘Then, as the leverage was about 5 to 1, 


¢ 
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the amount of compression on a single spring acting directly upon 
the valve would haye been about } of 32 to 4 inches, which, as I 
should have said, would be 33 to j8) of an inch. 

Cross-int. 23. Do you consider it to be the duty of an expert in 
testiiving In a patent cause to construe the letters patent for the 
benefit of the court? 

Ans. I consider it to be his _— to construe them truly, without 
special pleading, concealment, or prevarication. 

Cross-int. 24. That means inet do consider it his duty to put a 
construction upon the letters patent, do you ? 

Ans. Unquestionably SO. | say, after some reflection, so far as 
they describe, or purport to describe, mechanical devices or combi- 
nations to produce a specific result. 

Cross-int. 25. In using the language of your last answer, begin- 
ning with “so far as,” do vou mean to narrow or enlarge the 
meaning of the word “construction ” ? 

Ans. I mean to define the meaning; and, etymologically, I sup- 
pose to define is to limit. Yet, I should be sorry to limit the sense 
of my answer to the exact words I used. A patent is supposed to 

be addressed to persons skilled in the art to which it relates. 
260 ‘To all such persons it must be intelligible, and it is nof 

necessarily intelligible to any other. An expert, professing 
to be skilled in the art to which the-patent relates and that he is 
questioned about, ought, | think, to explain the patent as it appears 
to him, being so skilled, in such language that it may be under- 
stood by those without the special skill involved; and whatever 
is necessary to such explanation or interpretation of a patent, it 
seems to me to be his duty to GIVE when asked to do SO, aS I said, 
without special pleading, reservation, or prevarication. 

Cross-int. 16. When did you first — acquainted with spring- 
loaded safety valves having the capacity of hfting when a predeter- 
mined boiler pressure was reached, of is schargin 1” the excess of 
boiler pressure, and of automatically closing at a slight reduction 
from boiler pressure at which such valves opened ? 

Ans. If I do not mistake the purport of the question, the deserip- 
tion of the valve given in the question is circumlocution for a “pop” 
safety valve. If I am right, I answer, I first observed the ei ‘ration 
of apop satety valveabout 1569 or 1870, fio ly as early as 1568, soon 
after I returned to ‘pote from New Bedford. Its prompt, decisive 
mode of opening and closing attracte cl my attention I watched it, 
inquired about it; I think I went to the car-shop of the Boston & 
Maine railroad to inquire particularly about it; possibly, however, I 
met the master-mechanie of that road in Lawrence, and inquired of 
him then. 

Cross-int. 27. Was this faculty of prompt opening and closing, 
with but a slight reduction of boiler pressure between the opening 
and the closing, and without any considerable rise of pressure while 
the valve was blowing, anything new to you in the operation of 
safety valves, in the vear 1868, as a practical experience ? 

Ans. The feature which was new to me and attracted my atten- 
tion was the prompt opening and closing. I think I had made 
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safety valves myself before that date which performed the other 


functions reasonably well; but there was a little indecision about 
the closing, and, less noticable, about the opening. Two nearly 
balanced forces seemed to contend a little while for the mastery be- 

fore one or the other gained it; and there was a period of in- 


261 decision shown by leakage at the joint. The worst effect of 


this leakage was cutting out the seat of the valve in streaks, 
so that the valve required frequent regrinding to keep it tight. The 
prompt opening and closing which I noticed struck me as largely 
obviating the troublesome cutting action. It was that that was new 
to me and atiracted my attention. I did not so much as inquire 
how, much the pressure was reduced in the boiler before closing, 
that I remember. 

Cross-int. 28. When, after this year, 1868, did you make any fur- 
ther investigations into the construction of pop safety valves ? 

Ans. I think about two years ago last March, say March, 1879, 
when I made special investigations for the purposes of a suit im 
which I was engaged as expert witness for the defence. 

Cross-int. 29. Between 1868 and 1879 had you used any pop 
safety valves upon engines of your manufacture ? 

(Objected to, as immaterial.) 

Ans. Yes, sir, a good many; the first one in October, 1877 ; I tele- 
graphed from San Francisco for it, and had it sent on by express. 
[ afterwards used quite a number in my manufacture of engines. 

Cross-int. 90. From whom did you obtain your first pop safety 
valve ? 

(Objected to as incompetent and immaterial. and not proper on 
this cross-examination.) 


Ans. From the Crosby Steam Gage & Valve Company. 


Cross-int. 31. You bave used the Crosby Steam Gage & Valve 


Company’s valves on most of the engines of your manufacture or 
furnishing, have you not? 7 

Ans. Yes: since I first used it. 

Cross-Int.. 52. Did you, in the valves which you say you have had 
constructed. according to the Ritchie patent, follow the size or pro- 
portions of parts represented in the drawing of that patent ? 

Ans. I don’t remember that I have spoken in my testimony in 
this case of ‘a Ritchie valve; that is, of having constructed or ex- 
perimented with a model, according to the construction of the Rit- 

chie valve. | 
262 Cross-int. 85. Are these words which I read you from the 
18th manuscript page of your deposition in this case, words 
used by you in testifving in this case: “TI have had safety valves 
constructed according to this Ritchie patent, and have experimented 
with them”? 

Ans. They are down in my deposition in this ease; they relate 
historically to experiments made more than a vear ago, and were 
given to state my knowledge of the Ritchie valve, the experiments 
not being detailed in my deposition in this case. 


oe 
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Cross-int. 34. Were the safety-valves which you said you had con-. 
structed according to. this Ritchie, patent, valves which, in their 
dimensions and proportions ef parts, followed the drawings of the 
Ritchie patent, or were they valves which varied from the drawings 
of the Ritchie patent ? 

Ans. They did net servilely follow the drawings of the Ritchie 
patent, but contained every feature described and shown by Ritehie, 
combined according to my best skill and judgment of the cireum- 
stances of the particular case to which I apphed the valve I had so 
constructed. 

Cross-int. 35. Will you please inform me if any part of the skill 
and judgment used by you in proportioning and adjusting and work- 
ing the Ritchie valve, as you call it, was acquired by: you, in any 
degree, subsequent to the time when you had your first conversation 
with the master mechanic of the Boston & Maine road, in 1868, 
about pop safety valves ? | 

Ans. I cannot say that. it was not, though I honestly tried to em- 
body the essential features of Ritchie’s valves without the admix- 
ture of subsequently acquired knowledge. In this connection, | 
would say that I never saw a patent drawing, to my recollection, 
which was a useful working drawing, and I never atte mpte ‘dl to copy 
a patent drawing in all its features of inadvertence, of 1gnoranece 
and of inattention, except in cases where I have had valves made to 
be put in as exhibits in this case, and have experimented with them ; 
but that in this ease I have followed the drawings with the utmost 
servility, even to their accidents and imperfections, to avoid the in- 

termixture of any subsequently acquired knowledge. In 
263 referring to the Ritehie valve historically, I merely said, I 

believe, that it opened in i manner Ritchie described. That 
is strictly true 

Cross-int. 86. What ihe you mean by a stricture ? 

Ans. |] adopt the definition given by Mr. Richardson in the pre- 
liminary portion of his patent of Senge and | beheve that definition 
seems to have been conformed to by all competent expert Witnesses 
who have testified on the subject, so far as TP know. “ My said inven- 
tion relates to improvements in the invention described in letters 
patent granted to me, and bearing date twenty-fifth day of Septem- 
ber, 1866, which said patented invention relates to a means for pro- 
viding a more free escape for the steam that can be obtained by 
safety valves as constructed prior thereto, and to insure the keeping 
of the valve open until the pressure of steam in the boiler or genera- 
tor falls below the pressure which was required to open it, the said 
means so patented consisting In forming the valve with a surface 
outside of the ground-joint for the escaping steam to act against, the 
said surface being surrounded by a projecting or overlapping lp, 
rim or flange, leavinig a narrow space for the escape of the steam 
when the valve is = ned, but which, although of greater diameter 
than the valve seat, by reason of the said lap, presents a less area of 
opening for the escape of steam than is produced at the valve-seat, 
so that the steam which eseapes through the area between the valve 
shall exert pressure against the said surrounding surface, and thereby 
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not only open the valve completely, but hold it up until the pressure 
of the steam in the boiler falls below the pressure by which the valve 


was opened.” This seems to me to be a complete definition of a 


stricture as the word has been applied in Mr. Richardson’s valve 
and other safety valves; namely, an opening between an overlap- 
ping lip and an adjunct part, outside of it or inside of it, such open- 
ing, by reason of the overlap, having a less opening for the escape 
of steam than is produced at the valve-seat, although extending be- 
yond it, is of greater diameter. 
~ Cross-int. 37. Do you consider that witha valve having an extended 
surface outside of the ground-joint there is any relation of area ma- 
terial to the operation of the valve, except that of the area of the 
main steam-way and the area of the steam surface after the 
264 valve has lifted? And if you do consider that any other 
area is of importance, tell us what area is of Importance, and 
why it is of importance, and how such area could affect the opera- 
tion of the valve. , 

Ans. I do not know of any other area, and cannot conceive of any 
other area, than is completely covered by the two areas described ; 
namely, the one within the ground-joimt or cross-section of the 
steam-way ,which is acted upon by steam pressure when the valve is 
seated ; and, secondly, the annular area outside of said first-described 
area, and within the extreme boundary of the projecting flange or 
lip; speaking, of course, with reference to the Richardson valve. 
That is, | cannot conceive of any other area as influencing the action 
of the valve by the pressure or impact of steam upon it. There is, 
however, another area equal, or about equal, to the whole area 
within the extreme boundary of the lip, namely, the area of the 
upper surface of the valve, which I have found to be powerfully 
acted upon by a partial vacuum produced over it through the 
agency of escaping steam acting like an ejector. This, however, Is 
not the case in the Richardson valve, so far as I have observed. » 

Cross-Int. 38. Now, inasmuch as my question was not confined to 
the Richardson valve, will vou please answer it with regard to valves 
having extended surfaces outside the ground-joint generally, as it 
was put? 

(Cross-int. 37. was again read to witness.) , 

Ans. Upon rehearing the question, | extend my answer to all 
valves having extended area outside of the ground-joint, after the 
manner of the Richardson valve. But as the question seems to 
relate to proportions, I have found experimentally that the propor- 
tions between the area within the circle of the ground-joint, and 
that which is without said circle but within the boundary of the 
lip, may be varied very widely with equally good results; and | 
cannot see that any fixed proportion between these areas is impor- 
tant to the operation of such a valve. I mean in cases where the 
lip surrounds the part forming the other border of the stricture, the 

inner border of the rim or lip; in cases where the rim or lip 
265 is surrounded by the part forming the other border of the 
stricture, [ mean the outer circumference of the lip. 

Cross-int. 89. I understand you to say that the result of your 
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experiments is that with the same spring, the same stricture, and 


the same initial steam-way, you can vary the relation between the 


area of the initial steam-way and the area outside of it, and within 
the stricture, within certain pretty large limits, without changing 
the operation of the valve; do you mean this? 

Ans. I don’t think I said, at any rate I didn’t mean to say, any- 
thing of the kind. | 

Cross-int. 40. Do you mean that with the same spring, the same 
initial steam-way, the same initial pressure of steam, and with dif- 
ferent proportions between the area of the initial steam-way and of 
the surface inside of.the stricture, you can get the same results in 
the operation of the valve; and, if so, how do you get them ? 

Ans. Yes; Ll answer the question affirmatively, and will explain 
with reference to my experiments with the Webster valve in this 
ease. There was but one spring used in this case. It bas a fixed 
steam-way for the action of initial pressure upon the valve. During 
my experiments the pressure was kept at a uniform point, namely, 
100 pounds per square inch, and the area outside of the steam-way 
and within the outer border of the lip, and also the area within the 
outer border of the steam-way, were all fixed, and bore constantly 
the same relation to each other and the spring; yet I did practically 
obtain, with an initial lifting pressure of 100 pounds, a reduction 
ranging from 1 pound to 17 pounds; by merely varying the height 
of the Webster regulating flange precisely in the manner he indi- 
cates In his patent. These experiments were repeated over and over 
again, and were perfectly uniform and definite. For instance, when 
set to close with 1 pound reduction, the pop was sharp and clear at 
100 pounds, the closing equally. distinct and uniform at 99 pounds. 
And the same was true of other degrees of reduction—2 pounds. 
and 17 pounds; and I am certain that it could be set with absolute 
certainty for every intermediate pound between 1 and 1[7, and this 
without varying: the stricture at all, but by simply varying the 

amount of obstruction which the more or less circuitous path 
266 through the strictures caused, by setting the flange at a lower 
or higher point, produced upon the escaping steam. 

Cross-int. 41. Now, will you please tell me what I asked you in the 
last question ; whether, with a valve having a given initial area to 
the steam-way, a given strength of spring, a given amount of steam 
pressure, and an extended surface, the extended surface can be va- 
ried, keeping the other things constant, and produce the Same work 
in the valve; and, if so, by what means you do it? , 

Ans. If yov should vary one. part without varying the others in 
proportion, you certainly would disarrange your combination ; and 
[ am apprehensive if I undertook to vary Mr. Webster’s drawing, I 
might be suspected of introducing subsequently acquired knowledge. 
At the risk, however, of being betrayed into the exhibition of some 
subsequently acquired knowledge, I think considerable increase or 
diminution of the ratio of supplemental area to initial area could be 
made, while retaining the use of the same spring and the same rela- 
tive open area of stricture, with. equally good results, by merely 
varying the depth of overlap, a variation which Webster seems to 
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(Question objected to, as incompetent and immaterial,) 


Ans. Yes, I presume so. | 
Cross-int. 64. And from sueh given factors you have calculated 
the proper strength of spring, have you not. 
Ans. I have, for certain given cases and given conditions, within 
certain reasonable limits, so caleulated them. 
o)"7 ' = oF ? , ] : _ 
271 Cross-int. 65. And you bave done that calculation by a 
rule of proportions, have you not? 


Ans. Not by the simple. rule of proportion. The variation of 


pressure In the intermediate chamber, attendant upon certain various 

widths of stricture opening, would be an intricate problem, and would 

depend again upon the overlap; but the variations to be produced 

by the variations of the overlap would be held in reserve for ad- 
stment. 

Cross-int. 66. Now when did you discover this involved intricacy 

f propositions? | 

Ans. Well, in the course of the eduction I derived from my 
cross-examination: in the Crosby case. 

Cross-int. 67. And that was since the year. 1879, was 1t not? 

Ans. Years 1879 and 18580, probably. 

Cross-1nt. OHS, Will Vou tell me how deep the lower edge ot the 
Hange,in the Webster valve with which you have tried experiments, 
Was imimersed in the casing which surrounded said flange, and 
between the inside of which and the outside of the flange the stricture 
was formed, in the experiments in which vate flange was lmmersed 
deepest in the casing t | 

Ans. With pleasure. Four anda half one-hundredths of an inch. 

Cross-int. 69. This oe gave you a loss of eighteen per 
cent. of your pressure, did it not? 

Ans. A loss of seventeen a rcent. of the pressure. It varied from 
seventeen to e lvhiteen at different times, probably beeause the adjust- 
ment varied slightly 

Cross-int. 70. Now you have said, I believe, that this Webster 
valve was made in aecordance with the drawing, Fig. 3, of the 
Webster patent, have you not? 

Ans. | have. | 

Cross-int. 71. And I think you used the words about it, “ with 
the utmost exactness,” did you not; and also the words, “ Chinese 
fidelity,” did vou not? 

Ans. Perhaps I did. I used it on a former occasion; I don’t 
remember when 

' Cross-int. 72. Now ile you please tell me what the amount 


272 of immersion in the case of overlap is, as represented in the 
oe Mig. o, Of fies W ebster patent? 
Ans. From one-half inch to nothing. The wall around the valv 


being one-half “site high for provision for an adjustment, the pain 
tion is to adjust at any height you please. 
Cross-int. 73. Are you incapable of measuring the depth of over- 


lap shown in that drawing, or do you mean. to be understood that, 
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reason for not trying the amount of the ove rlap shown in the Web- 
ster drawing, Fig. 3, that Webster told you in his patent that the 
flange “may be bauade t down on the stem so as to rest on the top 
of the valve’? 

Ans, No, not sole ly ; but chiefly because he told me this: 

‘Upon the stem ¢ of the valve I place a collar or flange, e (shown 
separately in ee ‘vation in Fig. 2); the said collar or flange e is capa- 
ble of shding on the valve stem c, and is fixed at the desired height 
| by the screw ra , 

Bes ! therefore fixed it atthe height I desired; and when I desired to 
Sx it at-any other height I fixed it over, and so on, at four different 
rhts, 1 think. And I will cheerfully fix it at any height com- 
inant’s counsel desires, and report the result of the experiment, 
if requested to do so. 
i4 Cross-int. 78. Now, is not all you have quoted in your late 
answer from the We bster patent the description of the thing 
ilustrated in the Webster drawing, Fig. 1? | 

Ans. It is equally appHeable to Figs. 2 
cover Is concerned, and even with greater range of adjustability in 
hig. 3 than in Fig. 1. He says with regard to Fig. 3: 

“T sometimes make the sliding collar or flange of less diameter 
than the case or hollow eylinder surrounding the ‘aly ve. This mod- 
ification of my invention is represented in Fig. 3 of the accompany- 
ing drawing, where / represents the sliding collar or flange, capable 
of being adjusted to any desired height above the valve & in the in- 

~ terior of the case or hollow cylinde ir 2. 

Cross-int. 79. Was it bec: “bie of the instruction contained in the 
words “in the interior of the hollow cylinder 7” that you set the 
lower edge of the lip or ~ eo very slightly above the upper edge of 
the encircling ring of: the valve seat in your first experiment with 
this so-called Webster valve ? - 

Ans. I set 1t so because I desired to, as Mr. Webster instructed me 
to. His instructions are, set it at any desired height above the valve, 
which valve, he says, isin the interior of the case. 

Cross-int. 80. You then distinctly swear that the instructions 
which Mr. Webster gives you in the words “in the interior of the 
case or hollow eylinder 7,” in your best Judgment, do not apply to 
the flange ? 

Ans. They certainly do not imply that the flange is always to be 
kept within the interior of the case, but when slid down it slides 
within the ease. In the snd age of the patent, “A represents the 
sliding collar. or flange, capable of being adjusted to any desired 


or 59so far as adjusting the 


, height above the valve &.” This cannot be construed, in my opin- 
10n, Without extreme violence, to limit the desired height by the 
height of the case. It does not refer to the case; it refers to the 
valve &. I set it no higher eh the valve & than I desired to set 
it. There is where Mr. Webster instructed me to set it. 

-Cross-int. 81. When Mr. Ww ‘bster gave you that instruction 
In his patent he pune pais d it, didn’t he, puttinga comma after 
27) the word “drawing,” a comma after the word “ flange,” a 
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Ans. No, not quite. Whatever differences there may be in the 
several forms involved in the question, all were equally available to 
every mechanic, whether inventor or not, being well-known equiva- 
lents, the one for the other, open to Mr. Richardson, therefore, who 
used them just as he ple: ased, and to every other designer of safety 
valves, to select from whichever he thought best adapted to his case 
in hand. 

Cross-int. 87. Do you consider shat in the working of a safety 
valve with an additional area outside of the ground joint, the dead 
weight and a spring are equivalents, so far as the reduction of pres- 
sure is concerned, at the time of closing the valve ? 


(Question objected to, as being incompetent and immaterial.) 


Ans. Mechanical equivalents they are in accrtain sense; not that 
their action would be exactly ‘alike. -I do mean, however, that all 
forms were equally available to the public, and open to selection and 
adoption at pleasure. 

_ Cross-int. 88. When you say “mechanical equivalents,’ do you 
mean that they were of equal value with the same flange, the same 


expansion chamber, and the same stricture as regards the reduction. 


of pressure in the boiler, or do vou mean that they were of different 
values as regards such reduction of pressure, the values being 

277 = expressed in pounds’ pressure, or i ae izes of the initial 
pressure in the boiler? 


(Same objection made to this question as to the last.) 


Ans. I mean that all were equally well known, and free to be used 
indiscriminately at the will of the designer. There would certainly 
be some differences in their action, whether with or without the 
supplemental area, and whatever proportions thatsupplemental area 
might have to the initial area. A weight doesn’t increase in force 
of action by being lifted higher from the seat. A spring acting on 
a valve has its resilience increased by compression. ‘There may be 
differences of a less striking kind between direct acting weights or 
springs and weights or springs acting through lever; but all were 
open and common ground, free to public use and not to be properly 
re-cnclosed by combinations which do not introduce new and useful 
results, and it was through this common, public right of use that 
Mr. Richardson adopted such springs as he chose to adopt, without 
ever intimating, so far as I ean learn, that he had invented a new 
combination thereby. | 

(The foregoing gush objected to by Mr. Clarke, as utterly irres- 
ponsive.) 

Cross-int. 89. I understand your position then to be that ona 
given safety valve a dead weight and a spring are exactly equiva- 
lent as loads in every respect, including rise of pressure in the blow- 
ing of a valve and reduction of pressure in closing of the valve, 
whatever be the construction of the valve; is this what you mean to 
be understood ? 
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ance.” Now the use of these words, “ spring, scales, and balance,” 
in Mr. Richardson’s patent of 1866, points clearly to the existing 
state of the art at the time.- These “ springs, scales, and balances 
were the ordinary spring-weighing apparatus sold in hardware 
shops, sometimes called “spring steelyards,” of which, as I have 
said in my answers in the course of this I used 
a considerable number upon locomotives at that time. Such spring 
balances or scales couldn’t possibly be apphed as direct springs act- 
ing upon valves from above: but Mr. Richardson was free to use 
such as he now u: cs, because such use was a common right. No man 
could hope to evade Mr. Richardson’s patent by substituting a 
weight for a spring while retaining the whole of his patented 
device. : 

Cross-int. 93. Do you mean by all that that you do not find any 
special directions as inquired of, or that you do find any special 
directions as inquired of, and which ? 

Ans. I find general directions which include all the special diree- 
tions [ require. 

Cross-int. 94. And you have pointed out all the special directions 
there are ? | 

Ans. I believe so; I haven’t said that there were special direc- 
tions; general directions, which include such special directions. 

Cross-int. 95. Have you pointed out all the general and special 
directions that there are? 

Ans. I think not. I presume the most succinct way would be to 
submit the patent itself, which is already in the case. Some other 
general directions I may quote. In speaking of the forms shown 
in this figure 1, he says: “The short case or hollow cylinder g 
may be dispe ‘nsed with, and the sliding collar or flange e may be 
brought down on the stem eand eso as to rest on the top of the 
valve A.” This would be substantially identical with the arrange- 
ments shown in Mr. Richardson’s patent of 1866, except possibly as 
to proportions, if it can be properly be said that there are any propor- 

tions at allin Mr. Webster’s patent, since he claimed, and was 
280 - entitled to claim, all possible proportions, being the first in- 

ventor in this field, and his patent being a foundation patent 
as relates to adjustable safety valves. I find another direction for 
making his valve in the manner shown in his figure 5; “that 1s to 
say, | make the shding collar 6 in the form of a piston, fixed on the 
valve stem ¢ asa piston-rod, and surround the said collar or piston 
o and valve-seat g with a hollow eylinder7, in which the piston or 
collar 0 works loosely; the said hollow cylinder ¢ is perforated with 
a series of holes, ss. When the valve ¢ has been raised by a_pres- 
sure of steam, the said steam, acting on the under side of the sliding 
piston or flange 0, raises the said piston or flange until it no longer 
covers or only partially covers the holes ss, when the steam freely 
escapes by said holes ss.” And he deseribes another form, which, 
not to take up the record unnecessarily, | will not quote, unless re- 
quired to do so; and then, as I have said, disclaims all details, but 
claims, very properly, as a first inventor, the invention of the slid- 
ing, adjustable flange or collar. 
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Cross-int. 96. In the Hartley patent the method of loading the 
valve described in the patent is as follows, is it not: “With regard 
to Kio, 23 the rod eis extended into the lite rior of the boiler, and 
a weight attached thereto, to agree with the pressure of the steam 
acting on the valve as required ; and with regard to Pig. 9 9, the rod 
eis weighted as before mentioned.” Is there anot her word 1n the said 
pat en descriptive of the loading ot the safety valves In that whole 
patente - and, if so, what 1s it? 

ANS. No ~~ is made 1 1) the patel with regard LO loading the 
safety valve. wh a claim would have been an absurdity. With 
regard to this ena enn a of weighting safety valves, | adopt as my 
own the succinct statement of Mr. Charles W. Forbes, an expert 
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and loaded either over or under them, when by — devices ar- 
ranged in prox inaiey diane and operating th oh intervening 
levers.” In showing one of these several ein coneis I should 
say, In indicating it by a rod extending pe bal ein ee describing 


the rod as weighted, Mr. Hartley kept entirely within the common 
right, committed tat aaa In ager dada his discretion. 
His patented device is another matter, and provides a method of 


lifting the valve pale holding it up to effect a full discharge of 
steam. | 

Cross-int. 97. That is, [am to understand from your last answer 
that the quotations en it are from the Hartley patent, am I? 

Ans. I believe SO, if there dare any quotations. 

Cross-int. 98. Mr. Forbes’ deposition, then, you consider to be the 
Hartley patent, do you? 

Ans. Oh, of course I don’t mean to include any quotation ex- 
pressly made from Mr. Forbes’ deposition among quotations from 
the Hartley Sa if there are any such. 

Cross-int. The question put to you was, “In the Hartley patent 
the method « f loading the valve deseribed 1) the patent is as fol- 
lows: ‘With esa’ to Fig. 8, the rod e is extended into the interior 
of the boiler, and a weight attached thereto, to agree with the pres- 
sure of the steam acting on the valve as required ; and with regard 
to Mig. Dr the rod C Is weighted as before mentioned.’ Is there ; inothe i: 
word in the said patent descriptive of the loading of the safety 
valves in that whole patent ; if so, what is it?” Please tell me 
where in that question Vou obtained the liberty of « ql loting the 
Forbes deposition. : 

Ans. anche sage with pleasure; because I was asked a question 
with regard to the rod ext nding into the boiler, as though it had 
lee to do with Mr. Hartley’s patent, to which | replied that 
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it had nothing in the world to do with Mr. Hartley’s patent, ie 
that he chose to adopt that one of the many common modes of 
weighting ; and instead of stating that on my unfortified testimony, 
I chose to adopt the testimony of Mr. Forbes in this case, and add 
to it my own confirmation. | | 
282 Cross-int. 100. Do you consider yourself entitled to argue 
this case to me, Or do you consider yourself obliged to answer 
my questions ? | 
Ans. I consider n yself oblige d to answer your questions, and to 
use no argument unless the question calls for an inference or an 
opinion; then, I suppose, I have a right to give a reason for my 
Opinion. | 
Cross-int. 101. IT asked you whether, as matter of fact, the Hart- 
ley patent contained any other words rel: iting to the weighting of 
the safety valves _ described in that pate ht, € xcept the words “ the 
rod e is extended into the interior of the boiler, and a weight at- 
tveched thereto, to agree with the preseuae of the steam acting on 
the valve as required ;” and also the words, “ the te eis weighted 
as before mentioned.” And I further ask you, as matter of fact, to 
point out any further or other words in the Hartley pat ent that re- 
lated to the welehting of the valves; to this Vou re pl V by a quota- 
tion from Mr. Forbes’ testimony. Is a quotation from Mr. Forbes’ | 
testimony the best answer that you are able to give to that inquiry 
about a matter of fact; 1f 1t isn’t, what is the best answer you can 
give ft | 
Ans. I don’t see any other language relating to incidental mat- 
ter of weighting the valve, other than the incidental language 


— 


quoted, which forms in no wise the subject of the patents, as far as ] 


Cah see. 

Cross-int. 102. Then your quotation from Mr. Forbes was intended 
to be irrelevant and irresponsive to my question, was it not; and if 
not, why not? : 

Ans. By no means. 

Cross-int. 108. What was the strength of the spring you used with 
the Hartley valve? : 

Ans. Compression of spring for 100 pounds per square inch, thir- 
teen-hundredths of an inch. 

Cross-int. 104. What was thestreneth of spring that you used with 
your so-called Waterman valve? 

Ans. Compression of spring for 100 pounds, seven-hundredths of 

an inch, at one time. I believe I used two springs with that; 
253 [ also. used part of the time a spring ha aving a Compression * 
one-tenth of an inch. : 

Cross-int. 105. Will you explain why, in the valve which you call 
the Waterman valve, and the valve which you eall the Webster 
valve, and the valve which you eall the Hartley valve, you used the 
Kunkle case, and bored additional holes in it, in some cases on the 
top, in some cases on the top and sides, and in some cases more numer- 
ous on the top than in others? 

Ans. A Kunkle ease was used because Mr. Kunkle was the defend- 


ant in this case, and it was convenient for him to use his patterns 
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would escape by holes in the ‘side of the case, if there were such 


holes. As to the relative freedom of escape of the steam from the. 


Webster and Hartley valves, I find in eacl? the same number of slits‘ 
namely, six, and the same number of holes, namely, twelve; all in 
the top of the ease. There is little difference in the size of the valves, 
but not a very great difference; and I think the escape is absolutely 


free in all of them; and that was the only point aimed at; and that 


was necessary, because in the original devices all were provided 
with free outlet for the steam to the air. By the valves which are 
spoken of in the question as “the thing which you call the Webster 

valve,” “the thing which you call the Hartley valve,” and 
285 “the thing which you call the Waterman valve,” I suppose 

you mean exhibits in this case, m: arked, respectively, “ De- 
fendant’s Exhibit Webster Valve,” Fig. 3, “Defendant’s Exhibit 
Waterman Valve,” “ Defendant’s Exhibit Hartley Valve,” and have 
answered accordingly. IJ aimed to make the delivery of steam as 
free in these copies of the several valves as it is in the original valves 
themselves—that is to say, absolutely free—and believe that it is sub- 
stantially so. 


Direct examination resumed : 
Int. 115. Referring to cross-interrogatory 60, quoting from page 


169 of the record, will you please give the last paragraph of your 


answer to cross-interrog: atory 97 of your deposition in the Crosby 
record ? it | 

Ans. Certainly; it is as follows: “I mean by all that, putting the 
Webster drawing on all fours, and taking his diagram for working 
drawings in violation of all precedent, his valve would even then be 
a practical safety valve, apable of acting in the manner indicated 
in the question.” | 

Int. 114. Had you, prior to the 17th of May, 1580, carefully exam- 
ined the Richardson patent of 18667 

Ans. I had. 


Int. 115. In answer to eross- inderhedintor y 26 of this prt ng aa 
you stated that in 1868, when you first examined the pop valve : 
in that answer stated, you didn’t inquire as to whether the se 


would close within a few poends of the desired working pressure of 


steam in the boiler; was any statement then made to you when that 
valve was explained to you, namely, in 1868, or for several years 
thereafter, as to avoiding by ‘this device the reduction of pressure in 
the boiler below the w orking pressure ? 

Ans. There was no such statement to me, nor did I ever hear the 


question raised until it came up in the progress of the suit of the | 


Consolidated Safety Valve Company against the Crosby Steam Gage 
JOHN ©. HOADLEY. 


286 Taken pursuant to the sixty-seventh rule, of the Supreme 
Court of the United States, in equity, as amended, before me, 
CHARLES LINTHICUM, 
Notary Public. 
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CHICAGO, January . LSS? 
Present : Mr. Thos. Win. Clarke. oft counsel for complainant Mr. 
J. H. Raymond, of counsel for defendant. 
Deposition of John C. Hoadley Resumed. 


Direct examination by Mr. J. H. RAYMOND, of counsel for 


Int. 116. Have you, since you last testified in { 11S Casc. made CA- 


| 
periments with safety valves which have already bee 


n introduced as 
exhibits in this ease. or to be so introduced: and, if so, with what 


safety valves have Vou ve i 
aus. | | nave made humerous experimet tS with the safety valve 


‘Defendant’s Exhibit Webster Mio. od, ail also many experiments 
with  Covanlaannet Exhibit Webster Fig. 1 and Fig. 3,” but only 
> 
» 


: it bikie | elie A 2d wi 
with the Valve belonging tO Salad e xhibit marke (| I; iv. and purport- 
Ing to pe made according ' LO ie, oO] James \\ ebsters patent draw- 
ings 


1. * Defendan Exhibit t Webste y haeo*” 

This exhibit ail a been a in numerous experiments al- 
ready deseribed in detail in my ar aus in this ease. It 1s ex- 
Uremeiy deheate, having been ic los Ly opled from said patent draw- 
ing, which, if the matter of streneth OT durability Was thought ot 
nee to some very low pres- 


{ i 
eS a ¢ ’ ] . : a , ihe ] ~~ s i ] . , 
sure, iike LU or ZU pounds pel square men. Most likely Lhnese mat- 


} 
~ i 
te] were Ih Lhoughnt of, as they did not enter in anVy Way into 1c foe 
cared ‘ » 4 , ’ ] | es : 
WiVeMtvION tO] nich a patent Was asked and Granted. 
| ea Se pee 1] L it was. stil] 
L410 and delicate as it was originally Grawnh, 1t was Stl! 
7 { ve = } : : ‘ ae ae | , 
aD | lurther reauced by cutting off the upper end of the hub of 
+ | ( v.. ’ + st an I 1-1 ; } PS j 
Lhe Hange, to put 1b into a Wunkile case, So that the small set- 
' : ) : ; f . +] ; r | 2 eee j 1} } ] . 
SCTCW WY IliCdalil OL- WHiIChR tie flange MWea\ eC AGTUSLEG on the siendel 
Bi ey | ae ae os anak ! F ee ce 4) ] 
ValVe-sSteD ictually cut through the metal at thi LOD OL Line hub. 
las tl | 1] 4 } ] : ] } 
Stlil, 1 iad borne so well the experiments [| had ul re ily made that 
} | ] 7 oI 
| T ‘ i } \ 
I thought L migh ndaure those Lb a I ito make hes Would be 
} ~~ { iS | sired 4 va t th, f4eyy i } 1? thin nae ne.w 
Dio ‘ (i Li ' LO aayul uv Ud bclll ‘ Geepe] Rak Haan riis?, if 
Base cy} 7 lif} i ] -T. ’ ; } " {° ; ; i ’ 
CeSSILaAl a 9 alt lit OF the valve and a hore LOPCLTDIL COTIIPPCS- 
] (y [} revet 1 ri} | \ +) J 117 na | 
Tl i SUITE il felt Like Oriole “SCTCW GYAVe OUL, alld 


} ig } oo : ae PE Ore } ee : (° 
nad to have two new ones 1nserted—one at each side of the old Ole, 


hed or spread louie so as to 
f° } 
f became indented | V ase 


points of the set-screws and shghtly bent, so that the flange oe 


( 
f n tha walw +, and the torn 14 
roose on the vaive-stem. and the stem 1s 


screwed fast Was Ho longe) * true on the stem.or at right angle Ss wit ! 7 
On this account, and because I am unwilling to eben the ex- 

hibit in such an injured condition for examination and trial by com- 

plainant’s counsel and experts , 1 have had a new valve and a new 

flange made just as these were when I began my experiments on 

them, except that the hub is a very little larger In) diameter. and 

otherwise slightly strengthened. This new valve and flange are now 

introduced,and marked as an exhibit in this case “ Defendant’s Ex- 

hibit Webster hig. a Sei 
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I have also had a second flange made, a little stronger still, also 
now eng jean as an e exhibit in this case,and marked “ Defendant’s 
Exhibit Webster Fig. 3 B.” | 

The tlange B and the one with A are alike in every essential re- 
spect ; ; bot h are equally conformable to Webster’s drawing Fig. 3, and 
may be used interchangeably with each other, and with the original 
flange. I have made no experiments with either A or B. They are 
in the same condition in which the original valve and flange were 
when I began with them. 

Wishing to continue my experiments with this interesting Web- 
ster valve, I also had made another valve and another flange like 
the original in all essential respects, but having the adjustment of 

the flange upon the valve-stem effected by a screw, and its 
288 fastening in any desired position by a jam-nut. The serew 
has 25 threads to one inch. One-fourth of a turn then gives 


the flange a motion, up or down, of .01 inch. 


The flat surface of the top of the fi ange is divided into four equal 
parts, and each of these fourth parts is subdivided into ten divisions, 
which therefore correspond to .0O1 inch. 

By means of the wooden gauge submitted and ms arked as an ex- 
hibit in this case, “ Defendant’s Exhibit Webster Fig. 3 C,” the flange 
can be set readily and accur: ately to any desired height—to 0005 inch, 
or even closer. 

This valve, with its flange and jam-nut, is herewith submitted, 
marked “ Defendant’s Exhibit Webster Fig. 3 D.” 

I also submit a brass gauge composed of two wedges, which I used 
in setting the original flange at any desired height above the valve, 
marked “ Defendant’s Exhibit Webster Fig. 3 E.” 

With this valve and flange D in the seat and case of, “ Defend- 
ant’s Exhibit Webster Fig. 3,” and with the spring therein, [I made 
61 distinct experiments, comprising 224 separate observations of the 
time and pressure at opening and closing. 

In 7 cases one observation constituted an experiment; in 12 cases, 
there were two observations; in 15 cases, three; in 5 cases, four; in 
14 cases, five; in + cases, six; In 1 case, seven; and in 3 cases, nine 
observations for one ¢ xperiment, All observations included in one 
experiment were nearly alike, conditions all remaining unchanged. 
The first opening in each experiment showed a little higher pressure 
than subsequent openings in the same experiment, probably on 
account of the lower temperature and greater stiffness of the spring 
at first; generally about one pound higher, occ ‘asionally two pounds. 
The least reduction which I found (except in a single observation, 
which gave one pound), with prompt, decisive opening and closing, 
was 2.7 pounds from 100; 7. e., opening at 100, and closing at 97.3 
pounds. With the bottom of the lip on flange just at the level of 
the top of ring when the valve was seated, the reduction was 5.5 
pounds from 100. 

While the valve was discharging steam in this position of the 

flange, the opening be tween the valve and its seat vertically 

289 - was 06 inch, and the height from the top of ring vertically 
to the bottom of the lip on: flange was also .06 inch. The 
21—547 | | 
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diameter of the middle of the passage between the flange and ring 
“ On . ra ° i* 4 = _ = so ] ; _> 

Is 2.52 inches. The diameter of thi steam-way, 1Msiae oO; eround- 
joint, is 1.18 inches; that of the valve, outside of eround-joint, 1.45 


inch 


pro} Ortlo} 
4 


91) 
tA i 


ring 


ane 


a 


flange. W hile 


he circumference of the ning, between the ring 


| 
i 
A 


is therefore 1.6 times that of the va ve-head, and 2 times 
7 41 ye . } — Se ses ; ° ” : 
steam-Wway, and the cylindrical openings are 1n the same 


V nothing ital open area between the 


horizol 
the valve is open discharging steam, the 


external orifice is nearly three times as great as the opening at the 
; ge co re . eae 
open valve, so that there is no stricture With different adyust- 
a . . 5 | ae ] : Dies —_— 
ments of the hangs these proportions Vary. but the fact - always re- 
a “on °. ae rm. A) ee ee eee e. 
mains that there can rarely be any stricture. The full detail of all 
. j  » e 7 4 . ‘ ey \ 
these experiments would incumber the record to little purpose. It 
my . ? | . {> } 
ay Ss L1¢ LU OIVe cil) CNAUI PE and al SYNOpsis Ol results 
rst 
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a } ore 4 ot 
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between Opening ana Ciosing was im. J the mean duration of 
I a ] , _ 
closure was 40 s tne mean iting’ oOo opening pressure was 
900 OG 2a 1] ee Wit-n) } 
LIV JI. LDS the mean Closing pressure was 96.65 lbs., and the 
, 7 : > i. > &, bad 7 &) \ ‘ . _ > - 
mean reduction oO} pre Ssur' was 2 io LDS. pel square inch, 
YT) ] T Ta } t f ; . ' 
equal to 2./4 per cent. of the opening pressur 
V \ nal ; | =, ' } } ] ! 
how Aly li a COnNndenNnS ve form 1D thie SUDTOINeC table all the CA- 
. _ + | a L, _ ae i< 7¥ . | j ee . Pus ’ 
periment which | ive made with Vetendants exhibit Webster 
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TABLE II. 


with “ Defendant’s Exhibit Webster Fig. 3,” 


Interval between 


- Opening 


sion of of 
PE vcinay, | Staavia: Opening Closing 
and and 
| Closing. | Opening 
O.09 sist inde 0.2.40 pom 
0.06 aia hi te O.2.10 earneN poe 
0.05 eee ae ee, Se 
0.04 ose in ane. I 
LOS ree en 0.2.5 
0.02 epee ee one Sy 0.2.55 
0.02 ioe. ated 0.1.50 es. 
.O] iceland 0.0.46 0.1.40 
0.0] cake as 0.0.47 Ts 
O.O005 =A 0.0.34 O.1.26 
OOD ¢ - 0.2.25 
»OO4 pe 0.0.33 O.1.12 
yOO8 A 0.0.38 2.1 
0.002 4 0.0.36 0.0.50 
» OO] J 0.0.26 0.0.53 
, OOO5 eee 0.0.24 0.0.5] 
» OOOO 0.0.26 0.0.49 
, OO00 1 esa O.1.15 
, OOOO 0.1.52 0.1.5 
(MOM) om OO.38] (0.4 
ae 0.00] 0.0.30 0.0.45 
deen ae )0.29 QO.89 
0.008 0.0.32 O.1.8 
() OO-4 0.0.28 0.0.38 
O.005 0.0.33 0.1.25 
ie 0.006 (90). 14 OO. af 
O.007 0.1.52 O.1.11 
OOS 01.8 0.5.0 
OOO 0.1.7 Q.O.50 
: OO] QO.1.2 O.0.4] 
+ () OO} (1.16 (0.49 
QO] OO.52 QO. 50 
OOF? O.O.89 0.1.20 
0.013 0.0.38 O.1.5 
0.014 0.0.40 0.2.5 
OOS 0.0.41 0.2.4 
QO. OY 0.0.46 O.1.7 
Q-Ov 0.0.50 0.1.15 
1) OZ (0.0.37 O.1.] 
‘ Qo2 0.1.3 0.0.37 
; 0.04 0.0.58 0.1.0 
z () O4 Go. = 0.0.40 
ee QOD 0.0.57 J 
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: 0h OS 1.0 0.0.43 
0.09 OOF) Hao 
: 1 0 O.88 O.380 
re ()O.45 0.50 
; ().12? 0.0.53 0.0.47 


with Flange D. 


Reduction of 
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TapLe [T—Continued. 


Inter bet Pressure note Pr 
o N ay In ™ Opel | 
Cry =— T | Oj 
+ () ( ! 
* Vth ? | { | ( a At \1 Per 
: tha i Acti il ‘ 
= Pree? | (ent 
I ( | \e, i C)} 
rhe ) 0.13 0.0.47 0.1.0 10] 6.3 1.7 1.7 
73 Q.155 0.0.36 0.0.5] LOO 7.5 ae eae 
74 () 14 (44 (0.40 ) f fe. * 9 
75 0.15 0.0.36 0.0.47 LOOLD OO.7 Jo sore) 
76 ) O15 0.1.41 0.0.39 1) 1.8 | 
Vd 016 (VQ. 5] ,O. D0 yf "ye j be) 
78 0.16 0.1.8 (0.0.45 LOO Q65.5 2 ». 
79 i QO.17 O.0.5] 0.1.3 LOO LD 5.4 +. | i] 
() O.25 0.0.59 Q.1.5 Gy | L.() +.) 
. % _ " ee > onl } . ae 
(Here follows diagram, marked page 292. 
HOO LP O71 i. a ee Seal. | i ] oe: a ae ee } : ‘ 
ZvaWN 204 In the foregoing table the left-hand column contains 
eral ™ a : =, ‘ofer 
tne serial number, designating Lie experiments, ‘Or Feier=- 


ence. ‘The second column gives the number of recorded observa- 
tions comprised in each experiment. The third column shows the 
depth in decimal parts of an inch, to which the under side of the lip 
f flange was immersed below the top of the ring at each experiment, 
when the valve was seated. 

The fourth column shows how much above the top of rng the 
under side of lip of canton Was placed ran each CXPeC rim Tit. when 
the va ie was yerseses It will be observed that four cence dela: 
comprising 18 observations, were made with the bottom of lip of 
flange, ing t level with the top of ring, viz., Nos. 56, 37,58, and 39. 

The fift th column gives the duratien of the period of discharge 
between the “pop ” and the closure of the valve. | 


S. 3 | ] f } : 27 * 4 ae } > . 7 ree . : } 
The SIXth Column shows the interval of time between ae ahict 


va "gee ee 4 oe 3 ee 
opening. Of cours these two periods depend On bhiail L\ thi the 
oS 2 . he - » * 4 . Qo 4 7 ee | : 2 } ° > 
relative size of bolle! and safety valve, the conditl hn of the feo 1% qe 


ing water into the boiler, drawing steam from “ef and other circum- 
stances. 

The remaining columns are sufficiently explained by their head- 
ings. 

This table is represented graphically as to the position of the flang 
(columns 38 and 4) and the corresponding reduction of pressure 
column 10 at the right hand) on the diagram herewith submitted, 
marked by the lines EF G'G Hand MNGOT,PQRS, and T 
) V W, every figure in said tenth column being locate d on the seal 
at the margin of the diagram by a point in said lines. <A glance 
at the diagram will show what a careful study of the table also re- 
veals, wg that there 1S nothing capricious, irre’ ul: ir, or dispro- 
portionate al out the act ion of Mr. Webster’s adjustable flange, but 
that the results to be expected from the statements contained in his 
patent follow upon every adjustment of said flange. 
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When the lower edge of the lip of the flange is set below the top 
of the ring, astricture is formed, so far as one feature of a stricture 
is concerned, namely, in that the opening of such stricture 1s 

295 not enl: irged by the 1i fting of the valve from its seat until 
the overlap is surmounted; but in these exhibits there can 
rarely be any true stricture as I have defined the word stricture (fol- 


lowing Mr. Richardson’s definition), on account of the considerable | 


width of the supplemental area of the flange and the considerable 
width of the open space between the flange and the ring. 

The deeper the flange is immersed in the ring the greater is the 
necessary lift of the valve. I found, by direct measurement, at the 
observation, experiment No. 8Z,subjomed, when the immersion was 
inch, and the reduction of pressure was from 100 Ibs. to 41, equal 
to 59 per cent, marked | on diagram, that the valve, after the pres- 
sure had fallen to 60 pounds, was still raised from its seat .17 in., so 
that the overlap of } in. was overcome and there was an open space, 
vertically, between the ring and flange of .045 in. The area of the 
evlindrical opening, .17 in. in height, 1.15 diameter, equal 8.55 in. 
circumference inside of steam way = 175.55 = .603 sq. in. The 
cylindrical area of opening under the flange, above the ring, fora 
circle 2.27 in. diameter = 7.13 in. circumference, is 7.13 X.045 = .321 
sq. in. But the horizontal open area Is 7.29X.5 = .5645 sq. in. 
Measured obliquely across from the upper inner corner of the ring to 
the lower outer corner of the flange, the width is V.05?+-.045? = .062 
In., — the area of oblique opening forming a conical surface 
= 7.29X.062 =.452 sq. In. 

This is still one-fourth smaller than the openit 1g under the valve 
at inside of steam-way (.452 to .603 is only 75 per cent.), so that here 


is properly a stricture; the opening out of the annular chamber is 


smaller than the opening into it. 

As soon as the flange is set a little above the ring, when the valve 
is seated, it at once lifts so far above it when the valve opens that 
there is little compression, and the escaping steam acts chiefly by 
force of impact, Which diminishes but slowly, and would show no 
very marked diminution at the height of an inch or more. No dimi- 
nution was apparent at the greatest height to which I carried it— 

29 1N. 
[ have also mi ade some additional experiments with said exhibit 
“Defendant’s Exhibit Webste1 Ky ig. 3,” using the valve and 
296 flange originally made with it. These experiments were made 
o on the 17th of November, 1881. | 


Experiment No. 81. 


I first tried it with the bottom of the lip on under side of flange 
set .06 in. above the top of the ring encircling valve and flange. 
\ 


DN Re i et eae RL ORR ne eR Te 100 Ibs. 
NE sis ade ad ec ee oe as wen a eee cites, ae 
Reduction____- asa wot ast sa Sh aac ao ill tires ascites eee Adana ane: 1 lb. 


The operation was good, as I had before found it to be in experi- 
ments heretofore given in this deposition. 
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Experiment No. 82. 


¢ 

the ry) - 1n) other words. | Cave 1D In. overlap. After two attempts, 
| ] 
[ 


i A ’ i 
1 } ] . ' C ] ? : 
L 101 | that tik small set-screw, 1n 1ts enteebled seat 1 the hub, 
} |] j ] ] } | 4 “ em — . Vavala 
COUId To be made to dear the severe strain necessary to COMpress 


the spring not less than .2 in., and at the second trial 1t gave out 


11 | then had two new set-screws put in, as the same now 
appeal he flange of said exhibit. I then set the flange to an 
Oy help) | f 1) R ey in 
2 h. 40 Q see. pop at 100 3b 
2h. 45 m. Os close at 11.5 
Reducti F S.0 Tt 95.0 per cent 
lime \ remained open > minutes 
2h. 52 m. 80 sec. pop at iam ee, ae 
2 h. 56 m. 54 see. close at : | 
Redu st reaities ate D9 «Od 99 per cent 
I Lye rine) closing and th) 

Op ve or ss 7 5) “Tay 
Tim Va eC rela ned open i} m. 14 see 
> pp i m. 40 se pop at oe OQ ibs 

i 
3 nN 9 WN) UP Si close | es t | 
er | ea a ae a ee 59 lbs. ov per cent 
2O7 Time between { ler closing’ and 
this opening - ah Tit dele 2 oo fi m. 46 se 

hime valve remained opened_-_-—- piissiow fm. 40 se 

lean reduction of pressure bs 09.9 per cent. 


7 


Mean duration of opening ~~---~--~-- 
Mean duration of closure —_~-- 


‘] : Bi 
he close coincidence of these results led me in subsequet t ex- 
- “ ee Pee : ; ; ‘ aes ty ; ] 
periments, involving such great reductions of pressure, and such 
} Se 4 ‘ = , . fe : ‘ nat { . . — : 
pPOng Wbervais of time, to limit each experiment to one observation, 
cls already mentioned. 
experiment No. 83. 
| next set the flange so as to give an overlap of .11 in. 


en 


— anew — 


spe * 
hneduction . ee ee ie oe oe aC Se iia DdD.Y per cent. 


Experiment No. 84. 


} ' a . 1 , > 
[ then set the flange so as tO Pive an overlap of .VbO In. 


Pop 1] ae q < 1Q4 I} 
(‘Jose at : O45 
Re iuctlon ai 9.2) os per cent. 


so that its lip was .1o in. below the top of 


| 

(‘lo 
R 

ver 
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Experiment No. 85. 


I then set the flange so as to give an overlap of .01.in., and took 
two observations. 


eg ea sn nc ea cian dae aia 

II ik cise dd an ssi tessctecdiiom: tot pat aati ee | a 

MOGNCUOR. ......... ial shee tea insasdedea Io. “.. == 22.5 per cont, 
iia: shabcinineie emai eee jee Se 

RI ca tans kn cratic ncaa Spe a ou” | 
NI iii win tina a: stan See in.” se 16 per cont. 
Mean reduction -_-- ----- acecceesiemmnil 12 per cent. 
298 The results of these five experiments are laid down on the 


diagram in the line IJ Kk L, and agree substantially with 
those laid down in the ine M N G'G O. | | 

[ have also made several experiments with the safetv valve already 
introduced as an exhibit in this case, marked “ Complainant’s Ex- 
hibit Webster, Fig. 3.” This exhibit seems to have been made with 
commendable fidelity, according to Fig. 5 of James Webster’s pat- 
ent drawings, which it professes to embody, in so far as all essential 
features of said Fig, 3 are concerned. <A judicious alteration has 
been made in the mode of adjusting and securing the adjustable 
flange, by substituting for the small set screw shown by Webster a 
threaded valve stem with a corresponding female screw in the hub 
of the flange, and a set screw to keep the flange from turning on the 
stem. The pitch of this screw is 18 threads to 1 inch. One turn, 
therefore, 1s equal to 745 In. = .055 1n.; two barns to. lj1in.; 3 turn 
to .028 in.; 4 turn to .014in.; 3} turn to .007 in.; 3); turn to 0035 in, : 
and 64° 48’ to .O1 in. 

This exhibit is weighted by a spiral spring acting at the end of 
the long arm of a lever of the third order, the fulerum being at the 
other end of the lever. The leverage is 8 to 1; that is, the end of 
the arm to which the spring is attached has 8 times as much mo- 
tion as the point at which the satety-valve stem presses upward on 
the lever. This arrangement works fairly well; quite as well as 
should be expected; but the really distinctive features of Webster’s 
invention would have been a little more clearly brought out if a 
mode of weighting susceptible of a litthe more delicacy of motion 
had been adopted. This is, however, open to no grave objection. 


Experiment No. 86. 


The lower side of the lip of flange penne first set just level with 
the top of ring, the flange was turned 2 full turns downward, and 
its edge was therefore immersed .111 in., or the overlap was, say, 


111 in. extension of spring = 24 in. 

I Naa ah ae casipisecnnes Wg se Mad owe in 104 Ibs 
aie tac ladon, vga cn pli, “ian hao 45 “ 

PE iaiin iti mand a nm ce bg cae o9 .“. = 57 per cent. 


299 [ had removed the narrow loose oval ring surrounding the - 
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fixed ring, so that I could observe the valve by looking .across 
under it while it was relieving the boiler, but could not measure the 
opening, on account of the volume and force of escaping steam. I 
estimated the height of the opening at the greatest discharge to be 
a it 2 In... ora little more. The discharge all around this large 
flange, 2.27 in. diameter, at least } in. high, was very free, and re- 
duced the pressure from 104 Ibs. to 40 lbs. in om. 30sec. 


Experiment No. 87. 


= 
< 


[ then turned the flange 1 turn higher, making the overlap .055 


In.; extension OF spring, as before, 24 1N. 


> . 
Pop 1 Pe a ee, EI ce . 1 ()°? its 
1Q 
(lose a reremerere eee en Cierny ae ae a te? 
, D> <9 ° ~ i, oe 
ee | eR ea ene ye) => )2 per cent. 1n 90 m. 68V see. 


f the end of the lever where the spring is attached, and 
the corresponding rise of the valve, and position of the flange rela- 


Live \ | ; | if 1 ¢ » OF rlng ae olvel Deroy 
= Rise of Lift of Opening above 
Pressul . 
} ] : 
eV VAIVE. rin?. 


HH. ) [ ‘ neh. Inch. neh. 
0d ae ee 1.31 164 109 
211 0 7S 75 094 039 


S490 4 (54) Db OO OLD 
of AQ AY O55 OOO 


CEO) aw a= ow aw oe 


~ 
_ 
-~ 
of 


Observation of the valve bv looking “across under it confirmed 


} 
Pa | 


iwxperiment No. OO. 


| then turned the flange } turn higher, making the overlap .028 


“ "i x + . . . 5 a ] 7 . . a = 
itica “oe nsion oj Spring, as before, 2.29 iD. 
> 7 
1 OD | ss . a tie _ \j J lhys 
mre) 
( i Cc psf | a ee ee | ae ee ee eS ee es | = 
, ’ e je - és &}*? . ‘ 
Red 1(*] Pgh Rae a W Ae 2. pel Celt. 


300) (greatest lift of end of lever .05 in.: greatest lift of valve 
O65 1N.: ereatest vertical open Space between top of ring and 


bottom of flange .035 in. 
Experiment No. 89. 


| then turned the flange } turn higher, making the overlap .014 
ring as before. 

Pop at i tact cc achimeameeadinalaae TER ren: et 

Close at a urs. Bn cae ae i ee 


Reduetion PES eS see See a 123 me 12.5 per cent. 


‘ 
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Again : | 
wee es ons x ds ibsphca'g cl queda tiataaaaieaiincionaciia: a ae 
TN SORE FS Eo Creer he ene e a 
er cc a RR Dy Mee rhe Pee 123 “ = 12.6 per cent. 
Pn PU, HOE i cee es . 12.6 per cent. 


Greatest lift of lever end .488 in.; lift of valve .055 in.; open 
space above ring .041 in. 


xperiment No. 90. 


I then turned the flange one-eighth turn higher still, making the’ 
overlap .0O7 in. Spring as before. 


III os see hni iva hectic saccos casted ance se malice 102 tbs. 
Te a a a, ee 
NN ins. sua bata wane a aeane & 3. “= 78 per cont 


Again : 


Pop SRE a eee I ORS Seah NPT AEE CRT Ae ahs 102 tbs. 
| EE TR Ree arate ee Mate ne te :* 
RE LE RENT MATT Re o “ = 49 per cent. 


Again: 


fo, EES ne MNES a LACES 100. Ibs. 

CE NIN TR Fee zieianioeatabe oS * 

a ED Be HR co ETO > “ =O per -cent. 
PRIN ssh nk nected pogtahod micomlce arava ants 5.9 per cent. 
50] | Experiment No. 91. 


Finally I turned the flange down almost ;'g turn, so as to make 
the overlap .O1 in. 


NN I i acne ih anak Rees Rabe eia is ate 100 _ ths. 

a a false cebaceany 915 “ 

i 5 il i a ea aca ie Sa. “* = Bo: per cent. 
Again: 

POG Ob oc «5 si acti tect cians aaa 100 — Ibs. 

CAME WR i a Rae ae era alee ales 914 “ 

Reaween . 2... siitimidivaen | Cah”. =e dp per oom 
Again. 

POE ciakas cen ‘icp hia. ae ae 

ee a a ee a o. 

PEE shane coun kenenteeneenee ae Se per cot 
Again ° 

fk een EEN aEne Ron er ne repr erninr Dn lvoe 98 Ibs. 

a is ed ea oe — * 

a REE TTS ee A G6 “ = 6.1 per cont. 
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Again : 


QQ ths. 


Pop at se waclabhan aah aa teiemica se 

yO ene es ee Bare ee: Se ee 

ee Laan ance en ee eee ane F i © = Th per tent. 
Mean reduction, 6 obecrvations .... ......cu.cisseu ae pee Cee 
Meat 1 dg luration ot Ope nine, pop LO elo Se states. wii ak ehlicnd stare 2m. Ssee, 
Mean interval between closing and opening .--...- -- Im. 45see. 
Mean interval between pops ._..._.--.-...------+. 4m. 1d5see. 
302 | TABLE III. 


Reeanitualation O} f Re sults of De Upre rove nts i ith = omplainant’s Kerhibit 


Welt, ‘g hy iq. a 


No. of Experiment. Overlup. Reduction of Pressure. 
86 Q.111 in. of per cent. 
87 0.055 “ o2 per cent. 
QR QUZS * ad per cent. 
—4 QQl4 “* [2.5 per cent. 
O() 0.007 “ o.0 per cent. 
9] 0.010 “ “1.2 per cent. 


The results of these six experiments, comprising thirteen recorded 


observations, as given in the right-hand column of oa cseie table. 


are indicated on 1 the di: igram already described by the lhe Kk kG! 
GH. Through allt the pr: actically more useful portion in ce 
G' to H, indicating the operat tion of id caleow ie Hs Gane s set 
|. from .007 inch to .028 ineh 


so as to have, when the valve is seate 


OF ee ae lentical with that of “ Defend- 


{Powe : 
ant’s Exhibit Webster Fig. 3.” 


| 


This portion of the curve includes four of the six experiments, 


and eleven of the thirteen observations. 

Of the remaining two experiments, each consisting of a single ob- 
servation, one, experiment No. 86 (marked E on diagram), conforms 
re exactly to the other series of experiments with “ Defendant’s 


Mxhibit.” The other, experiment No. 87 (marked F on diagram), 


shows less exact conformity ; but after careful consideration of all 
these experiments, I cannot find anything confirmatory of Mr. 
Charles W. Forbes’ testimony, page 12 of record in this case, that 
“shght variations in the adjustment of the flange, up or down,” pro- 
duced “widely different and disproportionate results.” Let us take 
the last fou keine ao hike a i gr eae aaa ITI, 


arranging the last two in the order of the depth of overlap: 
203 TABLE LY. 
No. of Experiment. Overlap. Reduction of Pressure Differences. 
Qe 0.028 in. 2S. 
SY ().Q] | " yA Pt LQ 
Q] 0.010 F fe o.f 
Of) 0.007 HY 13 


[t will be seen at once that the sequence is unbroken and remark- 


\ 
| 


ee 
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ably regular. The three last, 12.8 per cent., 7.2 per cent. and 5.9 
per cent., reduction of pressure, are entirely “within the limits de- 
sired In practice,” and the flange can be set so as to give any of these 
reductions, or any immediate reductions, with certainty and pre- 
cision. , 

As a final result of all my numerous, careful and laborious ex- 
periments with these Webster safety-valves, I have ascertained : 

Ist. That “ Complainant’s Exhibit Webster Fig. 3,” purporting to 
embody the invention set forth in Webster’s letters patent of Great 
Britain No. 1955, July 14, 1857, does sufficiently embody said inven- 
tion. 

2d. That the application to said invention of the lever and spring 
was a needless embarrassment of its action, since, as Webster’s sue- 
cessor, the public is just as free as Richardson was to adopt the sim- 
pler and better mode of applying force to hold a safety-valve in 
contact with its seat; namely, a direct-acting spring. 

od. That notwithstanding the inconveniance of the lever, “ Com- 
plainant’s Exhibit Webster Fig. 5” 1s a good, practical, useful safety- 
valve, and might be put to use judiciously upon any boiler of suit- 
able size working under a pressure of about 100 pounds per square 
Inch above atmospheric pressure. 

4th. That said exhibit, just as it was when I experimented with 
it, would prevent an objectionable rise of pressure above that at 
which it should be set—not much exceeding 100 pounds per square 
inch—would promptly relieve a boiler of suitable size, say 15 to 18 
horse-power, of all the steam it could be made to generate, and 
would close promptly at any. desired reduction between &.9 per cent. 
and 12.9 per cent., which are entirely within limits desired in prac- 

tice ; in proof of which I testify that I prefer to set the safety- 
304. valves of portable steam engines manufactured for me under 
my patents so as to give a reduction of about 12 pounds at 

pressures ranging from 100 to 120 pounds. 

oth. That “ De fendant’s Exhibit Webster, Fig. 5,” is substantially 
identical with “Complainant’s Exhibit,’ purporting to embody the 
same invention, so far as all the essential features of said invention 
are concerned, and is.a better safety valve only in so far as it Is a 
little better made, and in that it discards, as did Richardson, the 
lever and springs, and adopts,as Richardson also did, a direct-acting 
spring. 

6th. That this exhibit, “ Defendant’s Exhibit Webster, Fig. 5,” is 
a good, useful, practical safety valve, and would be a eeppere 
safety vi alve to app ly tO any boiler of 15 to 18 horse- power at ¢ 
pressure of about 100 pounds per square inch above st or 
pressure. | 

ith. That Webster’s patent, from the description, specifications, 
and drawings, of which two independent exhibits have been made, 
one with friendly skill, intent on ——s useful results ; the 
other with sufficient skill ( (presumably adverse), to demonstrate, if 
possible, that useful results could not be obtained by following said 
description, specifications, and drawings—which exhibits are in 
fact substantially alike in operation, and are both useful, practical 
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embodiments of the invention set forth in said patent, contains neces- 
sarily a clear, full, and accurate description of said Invention. f 

Int. 117. You gave in a previous part of your deposition (p. 167 fF 
of record) an illustration of the effect of. the different diameters of 
the steam-way and flange upon the relative openings at these points, 
with any given lift of valve, by comparing said openings with open- 
ings at certain points in a straight passage or conduit, with 
movable cover, said points being so chosen as to represent the 
circumference of the steam-way and the circumference of the lip 
of flange, or the stricture. Have you made a model to embody 
said illustration; and, if you have, will you please introduce it, to 
be marked as an exhibit in this case, and describe its operation ? 

Ans. I have made a very crude model for the purpose mentioned 
in the question, and now produce it, marked “ Defendant’s Exhibit, 

Hoadley, for Illustration.” | 
305 One side, the one having paper pasted on it to mark on, Is 
cut away so as to show the form of the passage between the bot- 

tom and the movable top. Holding the model erect with the papered 
side towards you, with one of the small wires in the hole marked a, at 
the left hand, passing through the hole in the valve at the outer end, 
and the right hand end of the valve pressed down upon the bottom 
of the passage, the point (near the middle) representing the ground- 
joint is seen to be closed; while the point (at the left hand) repre- 
senting the stricture isopen. If now the right hand end be raised, 
turning the valve on the wire at the left hand end, as on a hinge, the 
ground-joint is seen to open, while the opening at the stricture re- 
inains constant. This illustrates the action of an overlapping 
stricture until the overlap is surmounted. If we assume this to be 
the case when the right hand end of the cover (or valve) is so far 
raised that the other small wire can be passed through the hole in 
the valve at the position marked ¢ (the upper hole at the right 
hand) and insert the wire, the passage will represent the openings at 
the ground joint and at the stricture just as the stricture is about to 
be enlarged by lifting above the top of the ring. If we now remove 
the wire at the stricture (the one at left hand), and raise this left- 
hand end upon the right hand wire as a hinge, which is placed at a 
point representing the centre of the steam-way, the relative enlarge- 
ment of the opening at the ground-joint and at the stricture is seen 
by the space between the cover and bottom at the two points which 
represent the ground-joint and the stricture, respectively. Until 
the overlap is surmounted, the stricture is not enlarged while the 
ground-joint opens. After the stricture is surmounted, both open- 
ings go on increasing as the valve goes on rising; but the opening 
at the stricture increases most rapidly precisely in the proportion in 
which its radius exceeds the radius of the ground-joint as seen in 
the model. : 

Int. 118. Please examine the model now shown: you, and state 2 
what it represents. : 

Ans. This model, marked “ Defendant’s Exhibit, Richardson Patent, 
1886,” represents George W. Richardson’s safety valve according to 
his patent of 1866 upon a scale a little different from that of 


“ 


ERASTUS B. KUNKLE. 173 


806 the patent drawings, viz.,about one-half linear dimensions. It 

ison a very little larger scale than the drawings of this same 
safety valve in the cut facing page 60 of the record in this ease, as 
shown in figure 4 of said drawings. ‘Taken in connection with the 
lever and spring balance, it correctly represents, as i believe, the 
safety valve described in Richardson’s said patent. The upright 
wooden cylindrical casing m which the valve-seat is imbedded may 
be taken to represent the dome of a locomotive boiler, or some cor- 
responding part connected with a boiler. The flat base is only a 
convenient object to which to attach the hook for the lower end of 
the spring balance. | 

(Defendant’s solicitor offers the said model in evidence, marked 
“ Defendant’s Exhibit, Richardson Patent, 1866.”) 

Int. 119. Please examine the model now shown you, and state 
what 1t represents. 

Ans. This exhibit correctly represents the invention described in 
Richardson’s second patent, viz., of 1869, on a scale somewhat 
smaller than the scale of the patent drawings, viz., about one-half 
linear dimensions as the same are shown on a cut facing page 8 of 
the record in this case. This exhibit is also a little smaller in seale 
than the cut marked igure 1 on the plate facing page 60 of the 
record in this ease, but all parts are correctiy represented in due 
proportion. This safety valve is shown as detached from and dis- 
connected with any boiler. It might be bolted to an orifice in the 
boiler, or toa flange surrounding an orifice in the boiler or dome, 
by the flange surrounding the upper: part of the valve-seat.. This 
exhibit, I believe, truly respresents the invention of Mr. Richard- 
son as most fully set forth in bis said patent, which consists princi- 
pally in the adjustable ring, by means of which a part of the escap- 
ing steam, more or less, after passing through the ground-joint may 
be diverted away from the stricture through another and a variable 
outlet. 

(Defendant’s solicitor offers the said valve in evidence, marked 
“ Defendant’s Exhibit, Richardson Patent, 1869.) 


3807  Cross-examination by Mr. Tos. WM. Clarke, of counsel for 
complainant : | 

Cross-int. 120. [ wish you would give me a little definition of the 
sense in which you used the word “patent” in this deposition of 
vours. Has it always been in the same sense and with the same 
signification ? 7 

Ans. I meant to distinctly refer to the United States patent 
granted to Mr. Richardson under the specified date. So far as I 
know, I have always used it in the same sense—letters patent of the 
United States, when referring to the United States patents—letters 
patent of Great Britain, when referring to British patents. 

Cross-int. 121. When you use the word “ patent,’ do you mean 
the document containing the grant, or the specificauon deseribing 
the thing sought to be patented, and containing the claims, or do 
you mean the thing claimed as a new invention ? 


; 
; 
Hy 
' 
; 
: 
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Ans. I mean all these things with some limitation. It is some- 
times true,as in the case of the second Richardson patent, that 
specifications contain a great deal of irrelevant matter—matter 
which was wholly stricken out of the claims or claims, and not 
stricken out of the specifications. [In that case, I suppose | strictly 
mean by the word ‘ " pate nt” the document containing the claim or 
claims, and so much of the pte ifieations as has any relevancy to 
the claim or claims allowed: ee On careful consideration | Suppose 
| take into view my knowledge of the state of the art by which the 
claims must be limited; but a most general answer would be, | 
mean the document which’ contains the leseription of the invention 
id by which it is secured to the inventor, properly construed and 


properly understood. 

Cross-int. 122. Well, what do you eal] the document that de- 
seribes the apparatus which the man tells about and illustrates by 
drawings—including the drawings, and taking in what you are 
pleased to term irrelevant matter as well what as you are pleased 


LO © 1S) er re levant matter : what Hnawie do you O1VE LO that docu- 
ment filed by the inventor as a description to satisfy the law ? 

Ans. I should say, when filed, and before letters patent 
oUS were vranted, that it was an application for letters patent ; 
after the patent was granted, with or without more or less re- 


striction, | should call such a document letters patent of the gov- 


Cross-int. 125. On page 35 of the record is contained what is 


I _ — 
termed “ Extract spec ification, Sg ne be of the conditions of the 
letters atent filed by sald William Hi: artley in the Great Seal Patent 
Office, on the 17th February, 1858” was that the taing which, in your 
answers concerning the Hartley patent, you meant to be considered as 


the Hartley patent—that document? 
Ans. To answer this question fully, I must say that, as I under- 
stand thre Knelish patent law, patents are oranted at a certain date, 
lit rat within a certain time thereafter full specifica- 


° } ? } 1] : ? = . ad ° 

lO] tf the invention claimed shall be filed. This ores 
he } oS a Pai | . ™ , ' > 

pursuance Of the Conditions of the ietters patent, seems to me, there- 


fore, to be a part of the letters patent; or, at any rate, something by 
‘ope, Meaning, and intent of the letters patent are to be 

ascertained. 

Cross-int. 124. What else beside that did you refer to as forming 

a part of the Hartley patent in your spanpten about it? 

Ans. I think I referred particularly to the-specifications filed in 

pursuance of the conditions of erally ‘anton we he sald William 

Hartley on the 17th F tea cyh 1858; but the provisional specifica- 

tion left by said Wilham Hartley at th —— he Commissioner 

ot aid with his petition, on the 19th August, 1857, is substan- 

tially the same, though a little less in detail. 

| | » You then consider the provisional specification as 


‘ 


: 125 
part of the Hartley patent, do you, as you have used that term? 


‘4 


Ans. The petition was filed with the provisional | specifications 


' ee 7 j j ] j i] : ne gee, 4 
August 19, 1857, and the patent was dated 19th August, 1857. The 
weirs : . ; all " a , } P : ° . 
provisional s pecil ications and the complete specifications are 1denti- 
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eal in substance, and, so far as I understand the matter, are both 
parts of the patent. 

Cross-int. 126. You have used the word in that sense, have you, 
as referring to the provisional as well as to the complete spec ifica- 

tions ? 
309 Ans. Yes, I have no doubt I did, though I did not make 
the discrimination in my mind until now. 

Cross-int. 127. When you talked about the Hartley patent, did you 
refer to anything else than those two documents—the provisional 
and the complete specifications; if so, to what? 

Ans. I referred to the state of the art at the date of the patent as 
the same was known to me, and by way of illustration I think I 
quoted from the testimony of Mr. Forbes in this case. 

Cross-int. 128. You consider, then, the state of the art at the time 
of the grant of the patent as a part of the patent, do you? 

Ans. No, sir; but as showing something which could not be any 
part of the patent. 

Cross-int. 129. Then, when you use the word patent, you do not 
confine yourself to the documents of the patent, do you? 

Ans. Reading the patent with full knowledge that something which 
is referred to in it was well known and in ecommon use, I should 
understand that such a reference to such a thing in the patent was 
| on by way of illustration of the action of the patented mechanism 
and its connection with other correlated parts, and could not possi- 
bly be any part of the patented invention, especially 1f in any ease 
such a om was not mentioned and claimed. 

Cross-int. 130. Will you give me a word or phrase that I can use 
in asking questions of you that shall indicate to your mind the docu- 
ment—the whole document, and nothing but the document—con- 
taining the description and drawings which the inventor files in 
England pursuant to the conditions of his letters patent, and which 
he files i In America to be attached to his letters patent? 

Ans. “Specifications and drawings,” I should think, would be the 
best phrase, including in the phrase the claim or claims also. 

Cross-int. 131. Will you look at the Webster patent drawing, Fig. 
a. opposite page 390 of the record in the Crosby Case, and s Say whether 
or not that does not represent exactly the Webster drawing, Fig. 1, 
contained in the English patent drawings of that Webster patent ? 

Ans. As nearly as I recollect, it dloes. | believe it does. 

Cross-int. 152. Was there in either of the Webster drawings 
010 any indication that the safety valve deseribed by him and 
illustrated in his area Tp Y and « Lr awings was to be lo: ded 

in any other way than by the aid of a lever 

Ans. I do not think that it relates to the vila in any manner 
whatever, «us the whole subject was long before entirely open to 
anybody to do as they pleased about it. An arm or lever is men- 
tioned and indicated by the letter d. It is referred to incidentally 
in the following words: “Thereby counteracting the increased re- 
sistance which is offered to the raised valve, especially when said 
valve is pressed down by a spring.” This, taken in connection 
with the reference to a lever, would plainly imply that the spring 


| | 
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might be attached to the end of a lever, as he had a right to attach 
it at that time. He, however, makes his whole device very general, 
having, so far as it was his device at all, a claim for a foundation 
patent in the following words: “I wish it to be understood that I 
do not limit myself to the precise details herein described and repre- 
sented, as the same may be varied without departing from the nature 
of my invention.” This must refer particularly to the details of his 
invention, but is applicable with even greater force to details which 
were not of his invention, which were the common property of all 
men in England and in the United States, and open to the use of 
Mr. Webster and everybody else at the date of his patent. Such a 
detail, not of his invention, but public property, is the mode of 
weighting a safety valve by springs above or below, with levers or 
without them. 

Cross-int. 133. In the diagram which you have introduced, show- 
ing the graphic curve of reduction of pressure, what does the scale 
of GO at the bottom of the diagram represent ¢ 

Ans. It represents pounds’ pressure per square inch measured up- 
wards from the base line A B, and is intended to show the number 
of pounds by which the pressure was reduced; or, more properly, 
the percentage of reduction from the cpening to the closing of the 
valve, expressed’ in terms of the opening pressure by pounds per 
square inch. 

Cross-int. 154. What do the large figures on the right of the lne 

A B indicate ? | 
31] Ans. They indicate, on a greatly enlarged scale, the posi- 

tion in vertical measurement of the bottom of the lip of the 
adjustable ange, referred to the top of the ring which surrounds 
the valve, as a base line. This base line is represented by the line 
CD, marked ie level of top of ring.” The frst heures above, V1zZ., Od, 
represent five hundredths of an inch clearance from the ring on a 
greatly enlarged scale, and so on upward. The corresponding fig- 
ures, .Jd, represent five hundredths of an inch immersion of the lip 
within the ring, and so on downward. ‘The reason for choosing an 
enlarged scale is simply to separate the figures far enough so that 
they night be inserted in a legible manner. | 

Cross-int. 155. What you have called the ring in the diagram 
and in your last answer is what is called in the Webster specifica- 
tions, and indicated in the Webster drawings attached to the specifi- 
tions, “the case or hollow cylinder 7,” is it not? 

Ans. It is. 

Cross-int. 156. And in the drawing Fig. 3, forming a part of the 
specifications and drawings of the Webster patent, the immersion of 
the edge of the flange 4 below the edge of the case or hollow cyl- 
inder 7 is shown to be, I think you havestated, .0S or .09 of an inch, 
is 1t not ? | 

Ans. It is represented to be so adjusted. 

Cross-int 157. With that adjustment of a valve the loss of pressure 
was more than fifty per cent., wasit not, in either of the forms of 
the Webster valve which you tried ? 

Ans. It would be about fifty per cent.; rather more, probably. 


' 
i 
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Cross-int. 188. And until you got the flange h out of the interior 
of the case or hollow cylinder ¢ the reduction exceeded five per cent., 
did it not? 

Ans. Yes; it was 5.5 per cent. when the lip was level with top of 
ring, the valve being seated. 

Cross-int. 189. You did not try the “Complainant’s Exhibit Web- 
ster Valve,” with the flange out of the interior or hollow cylinder, 
i, did you, in any experiments which you have put into your dia- 
gram ¢ | 

Ans I did not.. | 
312 Cross-int. 140. The two curves, E F GH and MNOPQ 
RS, indicate the action of different exhibits, do they not? 

Ans. They do. 

Cross-int. 141. Which exhibit has its action indicated by the curve 
EF GH? | 

Ans. “Complainant’s Exhibit.” | 

Cross-int. 142. Why have you put it down on your diagram as 
action of “ Defendant’s Exhibit ?” 

Ans. Because I made a mistake. I transposed the words. The 
line KE I G H represents the action of “ Complainant’s Exhibit,” and 
the line I J IX L represents the action of “ Defendant’s Exhibit.” I 
have now gone over all the figures and compared them and they 
are all right, except that I have transposed those words. I will 
make a corrected diagram of this. 

Cross-int. 143. Then E F G H is the curve of action of the “ Com- 
plainant’s Exhibit?” 

Ans. It is. 

Cross-int. 144. And I J Ik L is the curve of action of “ Defend- 
ant’s exhibit,” is 1t? 

Ans. It 1s. | 

Cross-int. 145. And M NOPQ&S is the curve of action of what 
exhibit? 

Ans. Of “ Defendant’s Exhibit,’ with the new valve and flange 
which I have intreduced as an exhibit, having a screw and set-nut 
for setting the flange, marked “ Defendant’s Exhibit Webster, Fig. 
<a a | 

Cross-int. 146. And T’ U V W represents the action of what ex- 
hibit ? | 

Ans. The linesO PQ RS and T U V W, which are pretty nearly 
coincident, though a little separated, represent two series of experi- 
ments with the same valve, viz: “ Defendant’s Exhibit, Webster, Fig. 
3D.” The figures in Table Il are not all inserted in the diagram, 
simply because there is not room enough for them. In the space of 
a little over one-eighth of an inch between the line C D aud the first 
dotted line above it there were nine experiments, which are recorded 

in the table, and are indicated by the slightly zigzag line as 
313 correctly as the scale admits of indicating them. The line I 
J J L represents experiments with “ Defendant’s Exhibit, 
Webster, Fig. 5,” and the original valve made with said exhibit 
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after the original set-screw had given out and two new set-screws 
were pul in. 
(Adjourned to 10 o’cloek a. m. Friday, January 6, 1882.) 


MrIpay. January 6, 1882. 
Cross-examination resumed : 

Pres nt: Counsel ais hefore. 

Cross-int. ve Y OU S ated 1) VOUP ¢ agi in this case ~ I cannot 
find anvthing Te tere ot Mir. ( ° irles \\V. Morhbe eS testimony, 
page 12 of record in this case, that slisht variations in the adjust - 
ment of the Hange up or down produced widely different and dis- 
proportionate results.” Did you understand that Mr. Forbes made 
that remark with regard to the specifie form of Webster s valve that 


A 


vou tried. V1Z° that shown iD ho. of | his dr auWi hos att AC hed LO his 


specifications ? and, if so, please read re language ot Mr. korbes’ 
deposition that brought you LO th; iL CONC lus ge and do hot c1Ve hie 
any other information on the subject but the paragraph of Mr. 
Forbes’ language, on page 12, ths aut een that opimion. 

Ans. I find on page 12 the following language, which brought me 
to this conclusion—the fifth, sixth, seventh, and eighth lines: “ In 
my experiments with this valve, made in accordance with the Web- 
ster patent, I found that it could not be adjusted to operate within 
the limits desired in practice, nor to operate with a measured degree 
or reduction of pressure ”— 

(Witness interrupted.) 

Cross-int. 148. That which you have read is one paragraph, is it 
not ¢ 

ant Yes, one paragraph, omitting (I will insert the whole if de- 
sired), but skip yping over eight lines I find “slight variations in the 
adjustment of the flange up or down, producing widely different and 
disproportionate results.’ 

Cross-int. 149. The entire paragraph from which you have read 

the words “slight variations in the adjustment of the flange 
314 up or down, producing widely different results,” is one single 
sentence, reading as follows: “ With the valve set to open at 
one hundred pounds per square inch pressure in the boiler, and the 
ae ce: ere upon the valve-spindle to leave a Space (of one- 
ighteent h of an inch) between it and the top wall on the casing, as 
ne in Fig. 1 of the patent drawings, the valve “bas closed 
when the pressure in the boiler was reduced to eighty-five pounds 
per square inch, showing a reduction of fifteen 165 an per sq Ua®re 
inch, and at no other position of the valve could this m: rein of the 
reduction be obtained; slight variations in the adjustment of the 
flange, up or down, producing widely different and disproportionate 
results,” is it not? 

Ans. It is. 

Cross-int. 150. From that paragraph, in which the only valve 
spoken ot Is the Vi aly vc. Fe pre sented in ere of the Webster drawings, 
you felt it to be fair, in speaking of experiments made with a valve 
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constructed according to Fig. 3.of the drawings, to say, “I cannot 
find anything confirmatory of Mr. Charles W. Forbes’ testimony, 
page 12 of the record in this ease, that “shght variations in the 
adjustment of the flange up or down, producing widely different and 
disproportionate results,” did you? 

Ans. I see that the experiment referred to was made, as he says, 
with a valve, as shown in Fig. I of the patent drawing. But in the 
first language which I cited he says: “In my experiments with this 
valve made in accordance with the Webster patent ;” and there is no 
other safety valve mentioned in all that part of his deposition which 
we are now considering, except the Webster valve and the Green 
valve; and, therefore, when he says “this valve, made in accordance 
with the Webster patent,’ he must refer to the Webster patent, and 
not exclusively to Fig. 1 of the Webster patent, which no more ex- 
clusively contains the Webster invention than does Fig. 3 of said 
drawings. I did not notice, until my attention is now called to it, | 
that Mr. Forbes nowhere says that he experimented with any Web- 
ster valve save one as shown in Fig. 1; but I did notice, as | now 

see to be true, that he spoke of such experiments as indica- 
dld  tiveof the operation of Webster’s patented invention. I tried 

the form shown in Fig. 3 because it afforded the widest range 
of adjustment, and because it seemed to me most likely to be useful, 
and because I believed I could show that Webster’s patent did con- 
tain and describe clearly the means of efficient adjustment. At any 
rate, I believed I could find out whether it did or not. I do not 
know, and [I would not intimate, that Mr. Forbes selected Fig. 1 ex- 
clusively for the opposite reason, because it afforded the least range 
of adjustment and was least likely to show useful results; but it is 
too obvious to require remark that “ Complainant’s Exhibit Web- 
ster” could have been introduced for no other reason but to show 
that 1t was not a practical, useful, safety valve. My experiments, on 
the contrary, with this exhibit, taking the form shown in Fig. 3, 
introduced by complainants, demonstrate that It 1s a practical, use- 
ful safety valve in this form; whether or not it be so in the other 
forms, I do not know by experiments. . 

Cross-int. 151. Do you mean by all that, that you think the quo- 
totation was fair or that you think the quotation was unfair? 

Ans. I think the quotation was fair; for I believed, as I now be- 
lieve, that the lines I omitted were excluded by the limitation of the 
question, and except for those limitations, as I understood them, I 
should have read the entire sentence. 

Cross-int. 152. You think the quotation was fair, then, in the place 
where you first used it,do you? — 

Ans. Ido. I quoted the paragraph with regard to the Webster 
valve. I quoted it fairly, as I believed. If I did not, what shall be 
sald of the fairness of Mr. Forbes in condemning the entire Webster 
device upon his unsuecess with one form of that device? If any 
one form answered, that would be sufficient ; 1f any one form failed, 
that would present no certainty that all the other forms would like- 
wise fail. ? 
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Cross-int. 153. You have read the deposition of Mr. Forbes in the 
Crosby case, have you not? 

Ans. I have. 

Cross-int. 154. You are aware that in answer to interrogatory 90, 
on page 347 in that case, he described experiments made with both 


forms of the Webster valve, Kio. 1 and hig. D, are you not ? 
316 Ans. I have now read Mr. Forbes’ answer to question 50 


referred to, and distinctly remember that I had read it before. 
In his answer Mr. Forbes speaks of two experiments, each appat- 
ently of a single observation, one with an adjustable flange adjusted 
to the position in which it is shown to be adjusted in the above 
patent drawing, which is some .08 or .09 of an inch, I believe, lower 
than the top of the ring, and again with the flange lowered j’, of an 
inch, which would be between .05 and .06 of an inch, making the 
whole immersion in the vicinity of-.14 of an inch; and he says that 
in the first experiment, with an immersion of .0S or .0O9 of an inch 
in fact, pressure fell from one hundred pounds to forty pounds; and 
in the second experiment, with an immersion of about .14 of an inch 
in fact, the pressure fell from one hundred pounds to seventy-three 
pounds ; a reduction in the first instance of sixty per cent., and in 
the second instance of twenty-seven per cent., or less than half as 
much. These results certainly are “irregular and disproportionate ;” 
but my quite numerous experiments, embracing this whole range 
and much more, gave results strictly proportionate and not mn con- 
formity to those of Mr. Forbes; and that is all I said or intended to 
say. 


tify, in answer to interrogatory 30 on page 347 of the Crosby record, 
that he had made experiments with the form of Webster valve 
shown in Fig. 1, and with the form of Webster valve shown in Fig. 
>. OF that he did not testify that he had tried both of these forms ? 
That was the question I put to you, and the only question that | 
put to you. 

Ans. I mean that he did so testify as I said. 

Cross-int. 156. The two observations to which you referred in your 
last answer but one were observations upon working of the valve 
represented in Fig. 3, were they not? 

Ans. They were. 

Cross-Int. 157. Now in your diagram you represent the line E F 
G! G H as the action of “ Complainant’s Exhibit adjusted as shown 
in Fig. 3 of the Webster Drawings,” do you not ? 

Ans. I do. : 

Cross-int. 158. The number of subdivisions of the scale on 

317 ~~ the right hand_of that diagram, each representing an equiva- 

lent movement of the flange between E and F, are about four 

and a half subdivisions for a variation in reduction of 5 per cent., 
are they not? 

Ans. Yes; that is so. 

Cross-int. 158a. And the number of subdivisions between f and gq 
on that scale of movement of | ; 
for a difference in reduction of “J per cent., are they not? 


Cross-int. 155. Do you mean by all that that Mr. Forbes did tes- 


the flange, are about two and a half 


aid 


5 —————— 
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Ans. They are about two and a half. Each one of the dotted sub- 
divisions represents one hundredth of an inch. | 

Cross-int. 159. Do you eall a difference in reduction of 5 per cent. 
for a movement of four and a half degrees of the flange propor- 
tional to a difference of reduction of 29 per cent. for a movement of 
two and a half degrees of the flange? 

Ans. There is a little irregularity in one of the observations, which 
I have clearly pointed out in my direct testimony, which I respect- 
fully beg leave cael to. Of six experiments, including thirteen 
observations, five experiments, comprising twelve of those thirteen 
observations, fall into a very regular curve, and substantially agree 
with all observations with the other exhibits. The remaining thir- 
teenth observation, marked f on the diagram, showing 52 per cent. 
reduction at .05 inch immersion, is out of line. I gave it for what 
it is worth, and made the experiment fairly and recorded it accu- 
rately, to the best of my belief, but did not until long afterward 
group them together to see how they ranged, and there is certainly a 
slight irregularity in the line caused by that single observation. 

Cross-int. 160. You do not then consider that difference wide or 
disproportionate, do you? | 

Ans. Not very. All physical experiments show some diserepan- 
cies. It is only by averaging a great number that absolutely satis- 
factory results can be obtained. 

Cross-int. 161. Whereabouts, on your seale at the right hand of 
the diagram, would the line of Mr. Forbes’ two experiments with 
regard to figure 3 in the Crosby record fall ? 

Ans. The first one, .08 or .09 of an inch immersion, would fall 

about the middle of the space above m, or at the line on which 
318 mis locatad, or the first line above it, or somewhere between. 

That would be .OS or .O9 immersion. ‘The second experiment 
would fail near the upper end of the short lines in the scale at the 
bottom of the diagram. 

Cross-int. 162. In makine the adjustment of the flange on the 
Webster valve, with the smooth spindle and the flange attachment, 
with set-secrews, by the aid of the contrivance “ Defendant’s Exhibit, 
3 Kh,” was it an affair of any length of time to make an exact adjust- 
ment of the height of the flange ? 

Ans. Yes, sir; it was troublesome; no very great exactness could 
be obtained withour a eood deal of trouble. 

Cross-int. 163. Did you get your suggestion as to the construction 
of this ingenious “Defendant’s Exhibit, Fig. 3 Ky’ through the 
specifications and drawings of the Webster patent ? 

Ans. Not at all; no more than I did the multiplication table. 

Cross-int. 164. This gauge was a piece of your Ingenuity, was it 
not ? 

Ans. It was a device of my own to ascertain as nearly as possible 


just where the flange was set In any proposed experiment. 


Cross-int. 165. In the experiments you made with the Webster 
valve, so-called, in the Crosby case, they were all adjusted by aid of 


ascrew-thread on the valve-stem, were they not? 


Ans. They were. 
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] - 4 ] 7 y . ‘ ~» 

(‘ross-int. 166. As to the valve introdueed by Vou vyestera 
marke Defendant’s Exhibit, Richardson, 1866,” can you tell 
whether the spring on that valve isa strong spring, ora weak Spring, 

~— the ; - ‘) 

( OPaIMAaArY Spring :! 

4 1 > ~~ alae 4 a P ; tried . _— ? 1] (PTryi : 

Lns. J tell by trying it. I have not tried 1t at all. rying 
sali It is considered a veak spring. W hen set reine LO Indicate 

‘ a's, } a. 1 a 
100 pounds it is quite as stiff as an ordinary spring; and In vi 
OT the size oj; 1 he Va lye. One squar neh area, or a litt ie more, W he 

t ot Sie ld think it rather: oie 1 
set at 1UU pou nds, | should think it rather a strong spring 
leveragd is about four and a half to on hie Spring’ at the end 
} ] i ] ] Fg # . 7 1 = 
the Jever Is compressed abou one and a half inch for 100 pounds 
ry} - ] ] + : 4] > } + 
is marked. Phat WOU De avout thirty-three one-hun red 
: . | } a 
an ineh compression at the Valve. A corr SponaimMe s] 


319 over the valve. therefore, would have one-t hird f ar 
CO mpression, Twenty-five one-hundredths compression over 
valve is considered to be about an ordinary spring. By this 
rough computation it would be rather Ly 


ohter than an ordinary 
spring. Itis about an ordinary spring. Having continued my 


answer and my examination s 


—— 


multaneously, C1VE the final result 
as the best result I can come to. 

Cross-int. 167. What is the distance 
lip {1 208 the valve-seut 1 that valve ? 

Ans. Very small: about .01 of an inch: per! 
Int. 16S : : e you hot ae t | 
diagrams 5 h’, ,.H,and I,J, K, L, and M,N, O, 
ne dears if ah fa Cl that the stress of the spring, taken as over 
Lhe valet is 1n one Instance eq livalent to .1 inch 
LOO pounds, and in the ot! 


mer about Zo Of an meh COnLpression 
LOO pou ds? 


: ] 
separating LLC overhanging 


I 


Ans TY ra Eh . ee 
Ans. Lhere may be some daitrerence 


Cross-int. 169. Do vou not also think that the | 


} . , > | rey T oy 7 y 4 } a : | 
the diagrams O, P,Q. R,S, and T, U, V, W, particularly in the space 
OR } a ie er es 4 _o> is ’ “so, ’ > i. . 
above VO Clearance, Is uC LO the fact that Vou used a very strong 
: ‘ , } , } ‘ 
spring in the defendant’s Webster valve? 


Ans. No, I do not enn that the level character 1 
170.. The adjustment during th 
ance to .lo clearance did’ not change the results pa wtenlad “did 
they ? 


( ross-1nt. 


Ans. Not particularly. The result 


uitS were nearly Cons stant—as 
early so as 


as could be expected in any sucl 

because the cause was constant. 
Cross-int. 171. But when the flange 

Lie Interior of the case or hollow ot th C 


he eylinder 2, a very shioht ad- 
istment of the flange produced considerable result, did it not? 
A ; . % ; 
AATILS., it Gd. 
Cross-int: 172. When did you go out of the portable-engine busi- 
ness ¢ 


20 Ans. | went out of all direet 


‘t inter¢ In the. manufacture 
of portable engines in 1878. 


to 
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Cross-int. 175. How long before that had you been using on your 
engines the pop safety valve ? 

Ans. A few months; four or five months. 

Cross-int. 174. And how many did you use during the time you 
were engaged in the manufacture of portable engines ? 

Ans. I do not recollect exactly ; something more than twelve, and 
possibly more than fifteen; I was doing very little in 1877. One 
order of ten engines had the pop safety valves; two other engines I 
recollect distinetly ; how many more I-don’t remember. 

Cross-int. 175. When you ordered your valves for. your portable 
engines, did you give directions as to the reduction of pressure — 
which you desired ? 

Ans. Yes, sir. 

Cross-int. 176. Do you know whether or not that reduction of 
pressure which you ordered the valves to be set at was the ordinary 
reduction of pressure to which pop safety valves are set, or was it 
considerably more than they are usually set at? 

Ans. It was considerably more than. some people with whom I 
conversed thought best. I wanted them to lft at 132 pounds and 
to close at 120. This, however, was because | knew my boilers to 
be very strong, not in the leastin danger by 152 pounds. I wanted, . 
for economy’s sake, 120 pounds for working pressure, and did not 
want to waste the heat between these two points. I will add that 
this is more than I consider proper for all boilers, but that no boiler 
should be used under any circumstances that will not bear with per- 
fect safety and propriety five pounds more than the ordinary work- 
Ing pressure. 

Cross-int. 177. Five pounds more than the ordinary working 
pressure would be a very small factor of safety, would it not? 

Ans. I should not consider that a factor of safety at all. The 
factor of safety would be a multiplier, and would apply above the 
five-pound limit; and I should want the boiler to be from three to 

five times as strong as that. As to my factor of safetv, whether 
321 three or five, would depend upon the age of the boiler, its 
form, and other cireumstances. 

Cross-int. 178. You have made an illustration and comparison of 
a straight passage and a conduit with movable cover, and of asteam- 
way and flange; will you please tell me whether a straight passage 
under a movable cover, and a crooked passage or conduit under a 
movable cover, would work in the same way wiht regard to. the 
pressure of steam upon the movable cover? 

Ans. They would not work in the same way. 

Cross-int. 179. If the angle in the crooked passage occurred after 
the steam had passed the cover, pressure on the cover would be 
ereater than if the passage was straight after the steam had passed 
the cover, would it not? ) 

Ans. It would; yes, sir. 

Cross-int. 180. If the passage of steam into the atmosphere were 
impeded after the steam had passed the cover, the steam in the 
channel would be backed up under the cover and exercise a greater 


——__ 
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pressure there than if the passage into the atmosphere were per- 
fectly free, would it not? 
Ans. It would. Change of direction produces resistance, and 
sistance iInereases the pressure behind. 
aa 181. Will you cause to be marked the various valves 
hich vou referred to as experimenting with, ard which you called 
“Kunk le Valve A No. 1.” “Exhibit A No. 2,” “Exhibit A No. 3,” 
‘Exhibit No. 4,” “ B No. 1,” “ No. 5,” “ No. 6,” and which were not 
baer meta at the time of YOUr Cxa umination in Boston, but have since 
been brought here, with tags showing whicd they are? 
marked such exhibits so far as I find them here. 
lot. “A Noe 2” * No. 4.” “No. 0. and” & Aho, i. 
No. 3” and “ No.5” Ido not find among those now 


Cross-int. 182. LT understand .you to use the word “ stricture’ LO 
imply an op Ning between two cylindrical parts, one of them con- 
ith the valve-head and the other with the valve-seat, and 


ipping past each other, which - ng hasa less area forthe 
322 escape of steam than there Is at the valve-seats ; am I correct 


in that statement ? 


uite correct, with the addition, which may not be neces- 
sary, that such orifice is the outer orifice through which steam is 
discharged into the free atmo: sphere, 

Cross int. 183. And in your judement, as connected with the 
safety valve and as describing the necessary thing in the construc- 
tion of the safety valve, nothing else is prope rly called a stricture ; am 
I correct in that? 

Ans. I think so; in connection especially with Mr. Richardson’s 
valve. I adopted Mr. Richardson’s definition, and it seems to me a 
correct one. 

Cross-int. 184. Where did you get er definition from that you 


eall Richa chacws! s definition of the wor stricture ”? 
Ans. From the first portion of Mr. Rich, irdson’s specification oft 
his patent of 1869, where he deseribes his previou s patent of 1866, 


of which he says his subsequent invention 1s an cepeowaiieng: 

Cross-int. 185. I wish you would find me in either of the Rich- 
ardson patents of f 1869 t he word - stricture.” 

Ans. Referring to my direct, page 154 of my record, I find that | 
have always examined Mr. Richardson’s pat tent with the same object 
In view, and sa) ‘Richardson accurately describes the ‘stricture’ 
as an essentia | part of his device without the use of the word ‘striec- 
ture ’;” and then, as “a narrow space for the escape of steam, which, 
although of greater diameter than the valve-seat, presents a less area 
of opening for the scape of steam than 1s produced at the valve- 


seat.” The word “ kine” is not used in _ connection ; so far 
as I recollect, is not used at all in the patent, but the thing itself 1 
deseribed ; and not wishing to volunteer anything, and if it is not 
objected to, | would com plete the quotation trom the Richardson 
patent of 1869 which relates to that subject: “My ~— invention 
relates to improvements in the invention deseribed 1 letters patent 
granted to me, and bearing date the twenty-fifth day of September, 


e> 
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1866, which said patent invented relates to a means for providing 
a more free escape for the steam than could be obtained by safety 

valves as constructed prior thereto, and when through the 
323 keeping of the valve open until the pressure of the steam in 

the boiler or generator falls below the pressure which was 
required to open it; the said means so patented consisting of form- 
ing the valve with the surface outside of the ground joint for the 
escaping steam to act against, the said surface being surrounded by 
a projecting or overlapping lip, rim, or flange, leaving a narrow 
space for the eseape of the steam when the valve is open, but which, 
although of greater diameter than the valve seat by reason of the 
said lap, presents a less area of opening for the escape of the steam 
than is produced at the valve seat, so that the steam which escapes 
from the area between the valve shall exert pressure against the said 
surrounding surface, and thereby open the valve completely and 
hold it up until the pressure of the steam in the boiler falls. below 
the pressure by which the valve was opened.” 

Cross-int. 186. You do not then consider that the eseape passage 
from the supplemental chamber to the atmosphere is what is tech- 
nically known as a “ stricture,” unless that escape passage from the 
supplemental chamber outside of the valve seat to the atmosphere 
is of less capacity than the opening at the ground joint ? 

Ans. The question hardly admits ofthe short answer I should like 
to give, for the reason that when the valve is seated there is no open- 


ing at the ground joint, and then the stricture, unless also a ground 
joint, must at such times be more open for the escape of steam than 


the ground joint itself; but speaking of times when the valve is dis- 
charging steam freely through the ground joint into the intermed1- 
ate chamber, and through the stricture from the intermediate cham- 
ber into the atmosphere, I should say I do consider the proportions 
I have deseribed necessary to the stricture; that is, that the stricture 
be smaller in area than the opened ground joint or the opening at 
the ground joint. 3 

Cross-int. 187. You are aware, are you not, that no other expert 
who has ever testified in any of the cases on tne Richardson patent 
has given that restricted meaning to the word “stricture ” which 


you give to it? 


Ans. [ am not aware that I have differed in that respect from Mr. 

Waters or Mr. Forbes. If I mistake not, Mr. Waters first 

324 introduced the word “ stricture;” at any rate, the word was 

adopted by Judge Shepley and Judge Clifford, and my recol- 

lection is that Mr. Waters treated it, if not in terms, yet impliedly, 
in the same manner that I do. | 

Cross-int. 188. The object of the stricture is to produce beneath 
the extended area of the valve-head a lifting pressure less than the 
pressure in the boiler, and greater than would be due to a free es- 
cape of steam from under this extended area, is it not? 

Ans. That is so. 

Cross-int. 189. And by enlarging the stricture this pressure 1s 
modified, but still continues to exist even after the stricture has be- 
come larger in area than the opening at the ground-joint, if the 
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question is as follows: “Have you, since you last testified in this 
case, made experiments with safety valves which have already been 
Introduced as exhibits in this case, or to be so introduced; and if so, 
with what safety valves have you experimented?” 

Ans. In the words, “ with what safety valves have you experi- 
mented.” I designated the valves by their labels and by their char- 
acteristics; and I found in the adoption of the lever with a spring 
at the end of it, and a bearing of that lever on the stem, which 

caused considerable friction, the evidence of—I do not say un- 
026 friendliness, but a disposition to adopt the less favorable 

adjuncts: and appurtenances of Mr. Webster’s device; and I] 
think I spoke of that as an error of judgment. I certainly expected 
a little less freedom of operation from “ Complainant’s Exhibit ” 
than from “ Defendant’s Exhibit,” although they were absolutely 
identical in all that related to Mr’ Webster’s invention ; and I found 
a little less freedom, but not so much less as I expected, and I said 
eandidly that the “Complainant’s Exhibit” was made with com- 
mendable fidelity. = 

Cross-int. 195. But you do not. think it was “ commendable fidel- 
ity”? to use the lever which was illustrated in the Webster drawings 
instead of the direct acting spring which was not illustrated in the 
Webster drawing, do you? | 7 

Ans. I hardly think it was: commendable to announce as Mr. 
Webster’s device an irrelevant foreign matter, so to speak. Previous 
inventors had announced a choice of putting a spring above or a 
spring below directly upon the valve. He laid no claim to any 
combination with a lever above or below. It was no more part of the 
combination than was the grate under the boiler; and if the exhibit 
had been introduced with a distinctly friendly, instead of the pre- 
sumably adverse, intention or animus, | think a more favorable 
method of loading among those in use by the public at that time 
might have been chosen. 

Cross-int. 194. We have had your views on the subject of “com- 
mendable,”’ now will you answer the other part of the question ? 
You do not think, as I understand you, that it was “fidelity” to use 
the only thing which Webster. showed in his drawings as a means 
of weighting his valve instead of the thing which he did not show 
in his drawings as a means of weighting his valves? 

Ans. I do not think it asubject of any animadversion, or specially 
of commendation. I think, however, it shows some intimation of a 
presumable animus, that the arrangement that would result in most 
friction and less freedom of action was chosen. 

Cross-int. 195. Is that the best view you have on the subject of 
fidelity ? 

Ans. Yes, sir; [think so. I might :Ilustrate it in this way: Mr. 

Richardson, in his patent of 1866, describes a similar arrange- 
527 mentof lever and spring as clearly as Webster does, or sub- 
stantially so, although Webster shows a lever and Richardson 
does not; yet Iam notaware that complainants have ever produced, 
nor do I believe they would feel. themselves bound to produce, a 
model of the Richardson valve restricted to the use of a lever with 
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a spring at the end of it to elucidate his dev ice In his patent of 1866. 
} 


But I admit that in causing apt to be made which shows this 
arrangement, introduced here as an exhibit, | did intend to show a 
less complete and satisfactory arrangement than the one practically 
adopted by Richardson, and at all times open to his adoption. 
Cross-int. 196. And when you used, to illustrate the devices shown 
iD) the Webster specifications and drawlnes, i direct acting spring 
which was not shown or deseribed in the specifications or drawings, 
instead of the lever which was described in his specifications and 


drawings, you considered, as I understand you, that you showed 


ereater fidelity to the Webster specifications and drawing than if 


you had used the thing which was illustrated in the drawing of that 
specification; am I correct? 

Ans. Yes, sir; I think I did, for reasons which I do not wish to 
volunteer; but I think I did. 

Cross-int. 197. Which valve does “ Exhibit Al, A2, A383, B1, 4, 5, 
or 6,” repreresent, as you understand it, the Kunkle valves com- 
plained of in this case? 

Ans. Well . [ be ‘heve Al valve does, and A2 does hot; believe 
A3 does;.I believe BI does: about No. 4, No. 6, and No. 5, | am 
not so sure. 

Cross-int. 198. And do you understand that valves like “ Exhibit 
!” are made and sold by Kunkle, and put upon the market? 

Ans. Not in all respects. I believe the holes in the case contain- 
ing the valves were made for the purpose of making these exhibits. 

Cross-int. 199. And why were the holes made in the case of this 
exhibit? 


Ans. To remove as far as possible all resistanee to the escape of 


the steam after it leaves the opening below the flange around the 
valve and above the ring on valve seat. 
O29 Cross-int. 200. Did you try a valve of that sort without the 
holes in the vertical sides of the case? | 
Ans. I believe not. 

Cross-int. 201. Would the use of continuous upright sides to: the 
case instead of perforated sides, as in the exhibit, modify the action 
of the valve, other things remaining t! 

Ans. It would. 

Cross-int. 202. And in order to make the valve work the same 
way that it does with the holes in) the sides ot the Case, VOu would 
require to adjust the screw-ring in one direction or another, would 
you not, to get the same work ? 

Ans. Perhaps so. The effect of omitting the holes would betwo- 
fold. First, it would impede the flow of steam somewhat and_pro- 
duce a little greater upper pressure under the flange of the valve: 
and, second, it would increase the cgi the escaping jets out 
of the segmental openings in the top of the sri ge so increase 
the suction on the Lop of the valve. That suction, 1 the holes in 
tne top of the case for the insertion of a tube were aad up, 
would show itself an important feature. As it is, with the holes in 
the case open, the principal auxiliary force to aid in lifting the 
valye—in fact almost the whole—is the force of impact of escaping 


le same? 


ae 
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steam directly upon the flange around the valve, and the compres- 
sion under the flange due to an abrupt change to the direction of 
the motion of the escaping steam; functionally, this is much the 
same thing as the relative compression due to Richardson’s entirely 
different device—the stricture. The force of Impact is pretty nearly 
constant at all practical variations of height. It would not be very 
sensibly diminished if the valves were raised half an inch. The 
other portion of the pressure, namely, compression, is due to a 
change of the direction of the steam, and diminishes with increas- 
ing height. Referring directly to the question, I think some adjust- 
ment of the adjustable ring would be required to make the action 
with the holes in the case similar to what the action would be with- 
out the holes in the case. 

Cross-int. 208. The accumulation of pressure underneath the 
flange is due to the retarding of the passage of steam beyond the 

flange towards the open air, is 1t not? 
o20 Ans. It 1s. 

Cross-int. 204. The same is true with regard to the opera- 
tion of each of the exhibits, A No. 1, A No. 3, No. 5 and No. 6, is it 
not ? 

Ans. It is substantially so. 

Cross-int. 205. In the “ Exhibit A No.1” this retardation 1s in 
part at least affeeted by causing the steam to turn an abrupt corner 
ereater than a right angle immediately under the flange, 1s it not? 

Ans. It ts. | : 

Cross-int. 206. By what factors is the force of impact measured ; 
are they not the weight of the molecules of steam which strike the 
flange, multiplied by the velocity with which they strike it ? 

Ans. The force of impact is as the weight of molecules of steam 
multiphed by the square of the velocity. Double. the velocity 
would give four times the momentum. 

Cross-int. 207. And you found that for some reason or other, in 
your experiments with “* Exhibit A No. 1,” did you not, that this: 
Was a negative quantity; or that the force of impact, plus the ex- 
pansive.foree exerted on the valve head, was five pounds less than 
the expansive foree exerted on the bottom of the chamber sur- 
rounding the valve-seat ? 

Ans. Yes, sir, I found such a state of facts. Not that the force of 
Impact was a minus quantity. 

Cross-int. 208. What other explanation is there of this extraor- 
dinary phenomenon ? 7 

Ans. I am not able to give any satisfactory explanation of. it. 
The effeet on my mind was to make me very careful to scrutinize 
the fact, to show that it was not an illusion or a mistake. 

(Adjourned to Saturday, January 7, 1882.) 


JANUARY 7, 1882. 
Cross-examlnation resumed: 


Cross-int. 209. How long has it been known, as far as you are 
aware, that a curvature in a steam passage would impede and 


_ 
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restrict the progress of steam through that passage to the open air, 


ind to what extent, so far as you know, 1s the progress of steam 
impeded by a complete turn, or four right angles, or their equiva- 
lents? 


330 Ans. It has been known from the earliest investigations of 
the subject. The earliest source of my knowledge’ on the 


subject is, I believe, “ Rankine’s Work on the Steam Engine,’ but it 
was by no means new. The _— of hydraulics have been carefully 
leveloped, and the fact that ciastic fluids obey substantially the 
same laws has very long been known. The degree of obstruction 
aftorde: as Ppatlenigy four right angles | cannot answer as proposed 
in that bald way. Other conditions must be taken into the ques- 
| as the size of the passage, the velocity of the current ; if 

stances were all given I think I could compute the eb- 
struction, but I cannot answer the question off-uand. 

Cross-int. 210. You may know very well when you first read 
Rankine’s work, and you may anprs very well when you first studied 
the subject, pul | appr ‘hend that thai knowledge is not the common 
property either of counsel for defendant or the court, and I am 
certain it is not mine; and therefore will you please answer how 
long you have known the ce r ae ired of in the last question ? 
Ans. Twenty years. And, | think of I, I knew the fact that 

t obstruction, and that that ob- 
struction was approximately eae and allowed for in arranging 
pipes for steam engines and for — stele Seba sei: in 1848. 

Cross-int. 211. Am I correct in assuming that your consideration 
of this case excludes the question ey ae cwnihe: of weight or load 
that is anid to the ahh ty valves concerned in i case; that 1s, 


f 
4 


| 
A 
] 


turns 1h steam. passages ¢ Luse 


that the question of the valve and its identity » be determined 
without considering whether it is loaded by a eae or a spring, 
he end of the lever or a 
Spring on the end of the lever, or DV a welght ora spring placed 
directly over or under the valve itself? 

(ns. [| think I may answer you yes, as I understand it; and, 


— 4] > a ee j 
and whether 16 1s loaded by ra | weloht Olli 


4 


a a | } 2S ihe ee | ii ; 
‘ONnS1aerine this case, the SCOpe ¢ yf Richardson’s 1 invention as defined 


1o specifications, d as limited by 


yy his claim and ore ei ‘espond1 
4] c “ae | : ae Sag ane gs a 
the state () bne art ae the date of his Invention, | (10 @ xclude cl il] CUOric 


sideration of springs and weights, except that ladmit that Mr. Rich- 
irdson proposes a sort of proportion between parts of his invention, 
namely, those parts vhich constitute the “ stricture,’ as it 
oo | has sine been ealled, and spring's or balanees, which he 
classifies as ordinary or strong or weak, so far I take springs 
Ito Ce 31 eration and no further, exe pt as My attention is called 
to them and | am asked questions about them 
Cross-int. 212. Am | nicht also in supposing that in your judg- 
ment the d oree of compression of as ring fora elven pressure, Or 
yf its CALETISION when placed aa th _ nad f cl lever 1S ot no @onse- 
quence in considering the nature and character of the mechanisms 
COnCeYTyI loan thy ise ? 


} i ; y} +o 1} i | } 4) ‘ ; , Py ’ aii he (err ty a > . e 
Ans.. 1 consider them as of no econ CMuUehnce TUPtiHe!) than this: 


7a ) ‘annk Enaw en ae na 
bnat a requisite amount of such Knowledge would be the necessar) 
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equipment of a man skilled in the art, to whom alone these patents 
are addressed, and who would be incompetent to construct safety 


valves according to the patents inquired of, unless he possessed the. 


requisite erg of this knowledge of springs and their qualities. 

Cross-int. | Will you tell me, then, how you are able to say 
that a man ki led in the art, as the art existed in 1858, would in the 
year 1858 have been enabled to apply a spring to the Webster valve 
which should give a degree of reduction amounting to three or five 
per cent. of the boiler pressure and no more, in any given valve con- 
structed with “ Chinese fidelity,’ according to the Webster specifica- 
tions and drawings? 

Ans. I am confident that I possessed sufficient skill in the manu- 
facture of springs to have made and finished a specimen of the art 
of spring making as that belonging to “ Complainant’s Exhibit Web- 
ster” in 1848, and I know that my skill did not exceed that of most 
men of my age who had anything to do with designing and con- 
structing machinery; and that spring I have found to answer the 
purpose very well, sothat I cannot doubt that the skill was common 
as far back as 1845, sufficient to make springs of the quality inquired 
about in the question. 

Cross-int. 214. I do not doubt that you had sufficient skill to 
make the required spring if you knew what wasrequired. Will you 
tell me where ana when and how you found out what spring was 

required in the Webster valve “ made with Chinese fidelity ” accord- 
ing to the drawing, and where and when and how you found 
de2 out, and from what source, that a workman skilled in the 
art of making safety valves—not of making springs merely— 
in the year 1848 could have known the same thing. 

Ans. I first found out what springs were well adapted to Web- 
ster’s safety valve, when I first made the attempt to find out, and 
that was in the progress of this case and a preceding case; but I 
am confident I brought to that investigation no peculiar skill which 
I did not possess twenty years ago. When I first attempted to 
make'a spring safety valve with a spring directly over it—not a 
Webster valve to be sure—I succeeded perfectly, and I am confi- 
dent that I could have succeeded just as perfectly ten years earher. 
[ borrowed nothing from anybody, but simply applied my general 
knowledge to the subject, and am therefore satisfied that if I had 
attempted more than twenty years ago to make a spring or springs 
auc apted to Webster’s safety valves, copied even with “ Chinese fidel- 
ity” from Webster’s drawings, I should have suceeeded. I[ most 
certainly should not, however, without special reason for doing so, 
have copied Webster’s drawings with anything like “ Chinese fide * 
ity.” I should have followed his invention strictly, and embodied 
it, to the best of my judgment, to the circumstances of my case ; 


and then I see no reason to doubt that my general knowledge of 


springs, which was certainly no greater than multitudes of men 
possessed, was sufficient to enable me to satisfy the requirements of 
the case. 


Cross-int. 215. When you first attempted to make a Webster 


Z | 
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valve you did not copy the drawing with “Chinese fidelity,” did 
you? | 
' Ans. I did not as to dimensions or proportions. I did, however, 
follow his drawing as to all that is described as Webster’s inven- 
tion ; that is, I applied an adjustable flange upon the stem of his 
valve of such proportions as I thought would be most suitable, and 
of such dimensions as I thought the pressure of steam it was to 
work under would require, and I never should viel made a valve 
from his plans with absolute fidelity as to those details, which he 
says he in no wise claims, but for the suggestion to me, before un- 
heard of, that the dimensions and proportions of a patent drawing 
might be taken and transferred to a working drawing. 
Cross-int. 216. I seem to have been unfortunate in the 
which 1 thought I borrowed from you, “ Chinese 


| phrase 
fidelity,” and so I will quote another part of your testimony and 
see if I can get an answer which, in my judgement, confines itself 
to the question. When you made your first valves that you called 


Webster valves you did not put Mr. Webster’s drawing “ on all fours 
and take his diagram for working adiaaon- did you? 

Ans. | certainly did not. I should have no objection to the sub- 
stitution of the word “Chinese” fidelity for the yen [ used, and 
only avoided the use of the word as a question of taste, the fre- 
quent repeti ition ap pearing unnecessary. 

Cross-int. 217. Now, when did you learn that with a Webstei 
dr awing “on all fours and taking his diagram for a working draw- 
Ing of wh: at the hecessaryv degre e of compression 
a given pressure would be - a loca constructed from a Webste1 


a 
drawing on all fours with it, taking the diagram for working draw- 


of .the spring for 


Ings? 
Ans. I first learned as a fact what was suitable in the case when 
| tried the experiment, which was, I think, on the eleventh day of 
October, 1881. I had the choice of Many springs. The one I first 
tried answered ; whether the others might answer as well, or nearly 
as well, or better, | don’t know, since any one which answered my 
purpose was just as cood ads any other. ‘This knowledge so acquired 
corroborated the juadgment I confidently expressed in my evidence 
in the Crosby case, which counsel for complainant has just referred 
to, when I said that even putting Webster’s patent “on all four- 
and taking the patent drawings as working drawings, in violation 
of all precedent, | still believed that it could be made ral useful, 
practical safety valve.” I am not quoting this language, but repeat 
it from memory, and I believe that is the substance of what I said. 
Cross-int. 218. And your knowledge in 1851 with regard to that 
proportion of spring and the degree of compression required by the 
Webster valve was precisely the same, neither more nor less, with 
regard to that particular thing than the knowledge that you had in 
1858, was it? . 
Ans. It was more with regard to that particular isolated 
334 fact. That was knowledge of an actual experiment made and 
the result ascertained. That knowledge differed not at all in 


kind or degree from general knowledge of the same character: 


# 


‘ 
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which [ had in 1858, which would have enabled me to do then 
what I did in 1881, had [ then attempted it. 

Cross-int. 219. Will you explain then why you said in the year 
1880, with regard to valves having the proportion of flange as the 
valve shown in “ Defendant’s Exhibit Webster Valve F io. 8and Mig. 
3 D,”’ “I should never have been crazy enough to make such valv es,” 
in answer to cross-interrogatory 88, page 165, Crosby record? 


(Defendant’s counsel objects to this and subsequent questions as 
Incompetent and inadmissible, which may be predicated upon the 
testimony in the Crosby record, for the reason that the record in the 
Crosby case has been stipulated into this ease for the purpose of 
reference in argument only, and does not constitute direct testimony 
for either of the parties to this controversy, and is not the re - a 
proper subject matter for cross-cxamination ; and, further, for the 
reason that in the cross-examination to the first deposition of the 
witness taken in this case, the subject matter of this question was 
fully gone into.) | 


Ans. Certainly, with pleasure. Knowing that it was my right and 
duty as a mechanical engineer and designer of machinery to apply 
to Webster’s device the best proportions which my know ledge would 
enable me to select, I said, in a very emphatic way, I should never 
have been crazy enough to choose anything other than the best pro- 
portions which my skill would enable me to select; and I may say 
now, that I should not have been crazy enough to take a patent 
drawing for a working drawing, either then or now; and, I think, 
with permiszion, the language which follows that quoted in the 
question fully explains my meaning; it is as follows: “ The Webster 
drawings would have served my purpose equally well had they been 
made with all that portion outside of the interior of the steam way 
exactly as in the drawings, and the steam way itself one inch, two 
inches, or three, four, five, or six Inches in diameter, or any diameter 
smaller than one inch, or greater than six inches or of any interme- 
diate diameter, since proportion does not enter into them at all;” 

so I said, properly enough, I would not have been crazy 
330 enough to confine myself to forms, dimensions, and propor- 

tions shown in a patent drawing for the purpose of illustrat- 
ing safety valves to be used under various conditions, without paying 
regard to the conditions under which I indended my safety valve 
to work. | 

Cross-int. 220. I read you from the Richardson paten of 1869: 
“One part of my present invention relates to a means for regulating 
or adjusting the area of the aperture for the escape of steam after 
acting on the said surface outside of the valve seat, so that the valve 
may be set to close at any desired pressure below the pressure which 
will open it; and this part of my invention consists In making the 
aperture or apertures for the escape of steam, after it has aeted on 
the said surface outside of a valve seat, adjustable.” Will you please 
tell me whether the area of the aperture for the escape of steam 
from under the surface outside of the valve seat, after acting on 


a surface outside of the valve seat in the Kunkle valves containing 
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screw-ring, is not reeulated or adjusted by means of the screw- 


aqdyust ' 

Cross-int. 221. And if I understand you pri eps the only thing 
described, in your judgment, correctly and fully in the Richardson 
patent ol 1869, is the adjustment of the area of th nae rture between 
the outer periphery of the ange n of the cap-plate and the inner 
periphery of the projecting rim g in the Richardson patent of 1569? 

Ans. No, sir; I think there is no ip aicasesalial in Richardson's 
patent of adjusting the aperture referred to except In a vauge and 
insufficient manner. 


Cross-int. 222. Then the aperture, the adjustment of which is 
| 


described, is the aperture between the upper edge of the ring wu and 
the disk f? 

Ans. It is. 

Cross-int. 225. The means for adjusting the size of this aperture 
between the a wu and the disk f is the screwing up or down of the 
rin is it not? 


Ams. Yes, sir: it is so. 
Cross-int. 224. And ra mechanical contrivance used for the pur- 
nee “ adjusting: t this aperture is what 1s ealled In the Ruich- 
806  ardson patent the threaded ring u, that can be turned up or 
down to any desired elevation and there secured by a set- 


Cross-int. 225. Is the mechanieal contrivance used in the Kunkle 


patent ior a dj ju isting the size of the aperture, through which the 
steam es Cap CS from unde! the extel le ed surtace-of the valve into the 
interior of the case, a eee ded rine 

Ans. A threaded ring is used 1 aise Kunkle valve. The effect of 
mo ving it up or down is more the in merely to diminish or increase 
the aperture. Its functional use in the Kunkle valve is something 
different, but the mechanical device eee ial as it is in the 


question, the same—a threaded ring. 

Cross-int. 226. Does that threaded ring regulate the size of the 
aperture for the escape of steam from under the extended surface of 
the valve head into the case? 

Ans. Not materially in the Kunkle valve; and I am not sure that 
it does practically make any difference, except as it guides steam more 
or- less directly upward, since 1t cannot be set high enough to 
produce a real contraction in the nature of astricture in most forms 

ie Kkunkle valve which I have tried. In one form, namely, B 
No. 1, setting it so high as to make a stricture was detrimental to 
its operation. It worked best with the outer orifice wide Open 
under the combined influence of impact, pressure due to the change 
or direction, and suction due to the « 

Cross-int. 227. Then I understans 
of the screw ring in the Kunkle val 


‘urrent of escaping steam. 
you to say that the adjustment 
ve upward does not materially 


contract the orifice for 1 he « CSCAPe | of steam from under the extended 
surface, and that its adjustment eaceaniate a does not materially en- 


{ 
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large the orifice for the escaping steam from under the extended 
surface of the valve; do you mean this as a matter of fact ? 

Ans. Considered simply as an orifice it does materially increase 
and diminish it. Considered as to its effect upon the escaping steam, 
[do not think it has any material effect, since the orifice, at its 
narrowest, Is so wide as not to offer any obstruction. 

Cross-int. 228. Does the change in position from the ad- 
oo  justment of the ring in the Kunkle vavles which you have 
tried, having the ring, change the operation of the valve 

at all? 

Ans. It does. 

Cross-int. 229. You have stated that the screw ring upon the valve 
seat of the Richardson valve tried by youis no part of Richardson’s 
Invention; will you tell me where you saw it before you saw it on 
the Richardson valve, and when, as applied to the safety valve? 

(Objected to, as incompetent, as immaterial, by counsel for de- 
fenee. ) 

Ans. I should be glad to be referred to the passage quoted, that I 
may read it in its context.. I do not remember. 

Cross-Int. 250. Can you tell me where you saw it, and when, be- 
fore you saw it on the Richardson. valve, as apphed to a_ safety 
valve? If you cannot, please say so; and if you can, please say so 
without referring to any context. 

Ans. I do not know that I ever saw it before I saw it on the 
Richardson valve; but when I first saw it on the Richardson valve 
being familiar with Mr. Richardson’s patent of 1869, I did not recog- 
nize it, and [ do not now recognize it, as anything in common with 
his device as shown In his said patent. } 

Cross-int. 231. Then what you mean when you say that that ring 
is no part of Richardson’s invention is that, according to your best 


judgment, it is not part of Richardson’s described invention, is 1t ? 


Ans. That is what I mean. 

Cross-int. 2532. You have also stated with regard toa valve having 
a screw ring around its head, that that screw ring 1s no part of 
Richardson’s invention; do you mean the same thing when you say 
that concerning the screw ring around the valve head ? 

Ans. I mean the same; that it is not part of his invention de- 
scribed in his patent. I refer to the patent of 1869. 

Cross-int. 283. You are aware, are you not, that Mr. Richardson 
has testified that the screw ring on the valve head was contrived and 
put in use before 1869 on his valve. 

Ans. I doa’t remember the testimony. 

Cross-int. 234. Is there any difference between the mechan- 

S ical means of. a screw ring on the edge of the valve, a screw 
ring on the edge of a seat, or the serew ring around a cylin- 
drical orifice, so far as it is an instrument for the regulation for the 
eseape of steam through the orifice, more or less obstructed, by the 


? 


adjustment of the screw ring up and down ? 


Objected to by counsel for defence as incompetent and imma- 
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terial, and as no part of the subject matter for this cross-examina- 
{101}. 

Ans. There is a very great difference in the mechanical device 1n 
the several cases. A screw ring upon the head of the valve may 
regulate the breadth of the stricture: will certainly regulate the 
depth of the overlap. A ring around the valve-seat may also regu- 
late the width of the stricture, and — certainly be made to regu- 
late the depth of the overlap in both cases. All the steam that 
escapes through the ground-joint having to flow through the stricture, 
which may be modified in’ width, and must be modified “ to the 
overlap; that is, as to the height to which the valve must be lifted 
before the material relief begins to be afforded at the stricture ; but 
in the case of a ring, band, or subsidiary orifice above the valve B, 
communicating by openings with the pba rdimenae: chamber, by 
means of which more or less steam may be drawn away from the 
intermediate chamber and never reach the stricture at all, regula- 
tion is obtained by mechanical means entirely different. not at all 
similar to that of the other two cases I have deseribed. In this 
latter case the orifice itself remains unchanged, the ovarlap un- 
changed, and more or less of the escaping steam is suffered to go 
through it simply because more or less is drawn off in another way. 
So distinet is this method of relief or regulation from the other two, 
that it seems to me to contain sufficient invention to sustain a patent 
by itself quite independent of any other method known “s me. 

Cross-int. 255. Then the serew-ring on the head of the valve, the 
screw-ring on the valve-seat, and the screw-ring around the ev lin- 
drical orifice, are not all of them, in your judgment, screw-rings, are 
they; and if not, which is not the screw-ring ? 

Ans. They are all screw-rings, most certainly. 

Cross-int. 236. Is there any adjustable mechanical means other 

than the screw- ring used for regulating the size of the orifice 


per 


OOov for the Escape of steam 1n either of the three valves: and if 


so, What is that lined table mechanical means? 


Ans. There is no other adjustable mechanical means in either of 


the cases. 


(Adjourned to Monday, January 9%, 1882.) 


JANUARY 9. 1882. 
Direct examination resumed: 


Int. 257. Referring to your cross-examinating upon the character 
and location of the springs, scales, or weights of the several devices 
introduced, what, if anything, did you find in the Ritchie patent 
upon this q ud stion ? 

Ans. I have not a certifie d copy of the Ritchie patent at land, but 
I find a omy in the recerd of the Crosby case, in which, on page 71 
of said record, I find the following language: 

vee valve is weighted by the helical spring I (shown at Fig. 2), 
of sufficient power agai to the required pressure of the steam ; 
and when it is to be used as a_ reserve safety valve, | place the 
spring around that part of ib stem below the valve; that is to say, 
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within the boiler, as shown at Fig. 2. When not intended as a 
reserve safety valve this valve may have the spring, I, placed 
above 1t.” | ) ; 

Again, on page 75 of said record, among the claims I find— 

“ Fourthly, I claim the construction of the safety valve with the 
flange, termed the compensation flange, without regard to the 
manner in which such valves may be weighted, as hereinbefore par- 
ticularly described and represented in Fig. 7 of the drawings hereto 
annexed.” | 

Int. 238. In your direct examination, in the use of the word 
“patent,” did you intend to give it any, and if any, what different 
signification as applied to the Webster patent on the one hand, and 
to the Richardson patent on the other ? 

Ans. Not at all. J attempted to make no discriminative use of 
the word, but supposed I was using 1t always in its most obvious 
and intelhgible meaning. — 

Int. 259. I understood you to testify that there was irrelevant 

matter in the Richardson patent of 1869, from which I un- 
o40 derstood you to mean there was matter contained in that 

patent not relevant to the invention of Mr. Richardson de- 
scribed and explained therein, and that you used the word “patent,” 
as applied to this specification and claim of the Richardson patent 
of 1869, as 1eferring to the invention described and claimed therein. 
In referring to the Webster specifications, drawings, and claim, did 
you use the word “ patent ” in the same exact signification ? 

Ans. I did speak of the irrelevant matter in the Richardson pat- 
ent of 1869, and I referred to that portion occupying about a page 
and a third, namely, about the last third of page 19 and the entire 
page 20, in the Crosby record, relating to a mode of forming a bear- 
ing for the valve-rod, stem, or pintle, low down in the valve below 
the valve-seat. This relates to matter concerning which there was 
a claim in the application, but the file-wrapper and correspondence 
show that the claim or claims relating to this matter were stricken 
out, while no corresponding expurgation was made in the specifi- 
eations. I therefore had no reference to this matter 1n speaking of 
the Richardson patent of 1869. |. With regard to the Webster patent, 
! used the word in the same sense, in that I referred to everything 
contained in said patent having reference to an adjustable flange 
for regulating and lifting the valve, and everything bearing upon 
that subject; and I think I used the word “ patent” in both con- 
nections as a distinct and specific reference to an authentic docu- 
ment, where these matters are to be found. 

As there is, so far as I perceive, no irrelevant matter in the Web- 
ster patent, I think I must have referred, as to the Webster patent, 
to all 1t contains. 

Int. 240. In answer to one of the cross-interrogatories, you stated 
that the adjustable ring in the Kunkle valve did not materially af- 
fect the escaping steam, and said you would give your reasons 
for that opluon, if requested so todo. [should be olad to have 
you do so. 

Ans. My reason is, that when the adjustable ring is so set as to 
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produce the greatest diminution of the opening it is capable of pro- 
ducing, the opening is still so large, when the valve is raised suffi- 
ciently to discharge steam freely, that there is no real contraction, 
and no real obstruction of the flow, for the steam must flow 
341 out wholly or almost wholly against the upper surface of the 
opening, little, if any, coming in contact with the lower sur- 

face or Lop of the adjustable ring. 
One evidence, to my mind, of this state of facets is that I eould 
never find any downward pressure at the upper surface of the ad- 
justable ring. Another is that when the valve is opened in the 
manner I have —— with the ring at its highest position, the 
opening is larger at this point than through the ground-joint, and 
larger than accu. the intermediate chamber. Steam is therefore 
flowing out through a channel which is nowhere enlarged and then 
contracted, but through a cham nel which is enlarged from within 
outward. It is obstructed, it is true, by having twice to change its 
course, and these obstruc aan increase the pressure. Still the pres- 
sure is a diminishing pressure from within outward. There is no 
room for intermediate relative compression, and this, I think, though 
[ speak modestly and diffidently on this subject—this, it seems to 
me, is the reason why the downward pressure just inside of the 
eround-joint at the surface level with the valve-seat is really greater 


than the upward pressure combined with the force of the impact 
on the under pratonnigind: he flange surrounding the head of the valve, 


l 
viz., that the steam, flowing outward through a channel enlarged 
from within dened goes on falling in pressure all the way, so that 
the hole nearer the edge of the eround-joint, beine ata portion 
where there is greater pressure in the channel than at any portion 
nearer the exit, 1s actually subjected to a greater pressure. 

I do not think that this is an entirely satisfactory exprnnnen of 
a fact which I know to be true. 

Now in all this which I have stated in answer to this. question, 
my remarks must be taken as applying to all the Kunkle valves | 
have experimented with, excepting the large “ Exhibit B, No. 1.” 
in that valve the ring ean be set high enough to come in contact or 
almost in contact with the flange around the valve without actually 
impeding the seating of the valve. In this case there is a stricture, 
and [ found that with one spring—a spring not belonging to the 
valve, and one which I did not find in the similar valves of Mr. 

iKunkle’s manufacture, namely, a very stiff spring—that under 
042 certain circumstances this stricture could be made operative 

as a stricture; but that the same valve, and the spring which 
| found in the valves « 7. Kunkle’s manufacture, and which 
operated perfectly so long as the ring was set low enough to leave 
an open mouth as were: as or tides than the channel between it 
and the boiler; but when I set the ring so high as to produce a 


stricture 1t interfered with the operation, and its performance was 
by no means satisfactory. This formation of a stricture in that case 
seems therefore to me to have been accidental, without intelligent 
or useful purpose ; In fact, detrimental, and notan adjustment which 
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could be _ 
valve “B 1. 


s 


It could only be introduced experimentally as a tour de force, and’ 


is not characteristic of the Kunkle valve; but, as I have stated, 
nothing of the kind can be found in the other exhibits. Before the 
rings could be raised high enough to produce a stricture they were 
entirely unscrewed from their seats. 

Int. 241. Did I understand. you to testify that there was warning 
before the pop m the Kunkle valves? 

Ans. No; generally there was none. Sometimes there isa searcely 
sensible whispering sound before the pop, but generally the two 
events are so nearly simultaneous as not to be distinguished by the 


ear. This results, I think, necessarily from the immediate effect of 


the percussive force, or force of the impact in opening the valve, 
while in the Richardson valve and in some other valves there is a 
eradual increase of the pressure in the intermediate chamber,which 


only produces a pop after it has acquired sufficient energy. The. 


Kunkle valve appears to act promptly by impact of the escaping 
steam. | 

Int. 242. Will you please state a little more distinctly what parts 
you refer to, and their relative size to each other, in speaking of the 
proportions, which you say are more or less definitely laid down in 
Richardson’s patent of 1566. 

Ans. All the proportions I find in said patent are described 1n the 
words to be found on pages 186 and 157 of the record in this case. 
The proportion between the supplementary area and the valve, 

“about the proportion shown; the overlap of the stricture,” 
o45 as it has been called, “slightly below,” the lp projecting 

“shehtly below” the outer edge of the valve seat and “ fitting 
loosely around it;” an annular chamber “ of any desirable form or 
size;”’ the flange or lip separated from the valve seat by about one 
sixty-fourth inch for an ordinary spring; less for a strong spring, 
and more for a weak spring. These proportions, it 1s true, are ex- 
tremely indefinite, and if this be a patent upon these proportions, 
then it follows that any other proportions not conformable to these 
cannot be included in its claim, for if they could, the absurd con- 
clusion would follow that other proportions of these same things, 
which had long ago become common property, are also included in 
it, such as Ritchie’s, Webster’s, Naylor’s, and Beyer’s. The funce- 
tions performed by the parts of the Richardson valves, proportioned 
as he directs, can be well performed, as I have demonstrated by ex- 
periments, by corresponding parts proportioned in a manner widely 
different—so different as to afford no comparison, but only contrast. 
In such contrasted proportions I cannot find any trace of Richard- 
son’s invention, as deseribed and claimed by him in his said patent. 
For instance, I find in the Kunkle valve that there is no enlarged 
intermediate chamber, and no narrowed outlet from that chamber to 
the atmosphere; but, on the colcerary, a. trumpet-shaped: opening 
from within outward, zig-zag, it is true, but still constantly enlarg- 
ing. I find no trace of Mr, Richardson’s annular chamber or con- 
tracted opening,and this overlap, which we understand as a stricture, 
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wractically employed in the ordinary use of the Kunkle 
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but wholly different mechanical devices. For weighting his valve 
he practically discards the method definitely referred to in his pat- 
ent of 1866, and adopts,as he had a perfect right to do, another well- 
known device for weighting. I do not see that Mr. Kunkle, in 
availing himself of the same common right to the same form of 
weighting, infringed anything contained in Mr. Richardson’s inven- 
tion, as described and claimed by him in hissaid patent. Mr. Rich- 
ardson refers to a certain vague and indefinite proportion between 
the width of his stricture and springs as ordinary, strong, or weak ; 
but Kunkle has no stricture whatever, and, of course, no propor- 
tions between these parts. 
Int. 243. In determining in 1858 what tension of the spring 
344 you would use in any valve or valves, what elements would 
you have considered—TI mean all the elements which in 1858 
would have been considered by you at that time in determining 
what tension of the spring you would have used in a satety valve 1 

Ans. I have pretty carefully considered that subject in my testi- 
mony in the Crosby case, to which I would respectfully beg leave to 
refer, and which is to be found on pages 168 and 169 of the record 
in that case. I may state ita little more succinetly. I should have 
taken first the area of cross-section of the steaml-way, which is the 
area of the valve exposed to lifting pressure when the valve is 
closed ; second, the supplementary area, free from lifting pressure 
when the valve 1s closed, but exposed to the more or less auxiliary 
pressure whenever the valve is opened. Third, the amount of the 
lift im vertical measurement which I wished my valve to have 
when fully opened, and from these data I could have obtained a 
spring, made according to my directions, which would have pretty 
nearly met the required conditions. After a trial or CWO, if not at 
the first trial, [ should have obtained exactly the result I aimed at. 
Now, in all this there is no special knowledge personal tome. It is 
general knowledge which every competent mechanical engineer 
must possess. 

[It follows, of course, from what I have stated, that each valve 
would have its own set of conditions. Perhaps [ have overlooked 
some additional conditions, as, for Instance, the normal pressure 
which I wished my valve to work under, and the normal reduction 
of pressure with which I desired to have it work. 


JOHN C. HOADLEY. 


STATE OF ILLINOIS. | 
County of Cook. } 
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| hereby certify that John C. Hoadley, the witness above named, 
baving been heretofore sworn in this ease to state the truth, the 
whole truth, and nothihg but the truth, in answer to the questions 
which might be put to him in the above-entitled suit, was examined 
and cross-examined by counsel, as hereinabove stated, before me, by 
consent of the parties, and that this deposition was then reduced to 
writing and read over by the said witness and signed by him, 

845 all of which was pursuant to agreement of Mr. Thomas Wil- 
| liam Clarke and Mr. J. H. Raymond, counsel, &e.; and that 
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it was further agreed by them that this deposition should be retained 
by counsel for the defendant until the time of the final hearing of 
said cause. 
(seat. ] CHARLES C. LINTHICUM, 
Notary Public, 


Deposition of John C. Hoadley Continued. 


Direct examination by Mr. JAmMes H. Raymonp, of counsel for 
ms — defendant: 

Int. 1. Have you, since your last answer in this case, caused a 

safety valve to be made purporting to embody the alleged invention 

of George W. Richardson as set forth in the drawings, specification 
and claim of letters patent of the United States, No. 58294, granted 
to said Richardson, dated September 25, 1866? : 

Ans. I have caused such a safety valve to be made. 

Int. 2. Have you examined and measured said safety valve, and 
compared its form, dimensions, and arrangement with the form, di- 
mensions, and arrangement of a safety valve as the same are set 
forth in Richardson’s said patent of 1866? If yea, please state with 
what documents you compared said safety valve, and the results of 
your comparison. Please also produce your said embodiment of 
said Richardson’s invention, and describe the manner in which the 
same is marked. 

Ans. I have made such examination, measurement, and compari- 
~ son, and now produce my said embodiment of Richardson’s patent 
of 1866, marked on a tag “ Defendant’s Exhibit Richardson’s Pat- 
ent of 1866, A,’ and also marked by stamping on the brass case 
“George W. Richardson, pat’d 1866.” There are attached to this 
exhibit, and intended to be included with it, as designated by said 
marks, the following appurtenances, to wit: 

(1.) A template of sheet copper tinned on one side, showing the 
angle of the valve-seat at the ground-joint and the form and size 
of a radial cross-section of the intermedtate chamber and of the 

overhanging lip. 
046 (2.) A narrow piece of sheet copper tinned on one side,. 
having a narrow tip of just sufficient thickness to fill the 
space horizontally between the extended valve-seat and the inner 
surface of the overhanging lip of the valve, and thus to show the 
width of the external opening from the intermediate chamber to the 
open air, now very generally known as a “ stricture.” 

(3.) A brass ke y for turning the adjusting screw above the spring, 
to compress the spring to any required degree. 

(4.) Two adjusting screws to be used if required in place of the 
one now in the proper position for use in the exhibit. 

The spring now in the exhibit has a compression of } inch for a 
lifting pressure of 100 Ibs. per square inch, and is to be considered 
as an “ordinary spring,” as that term has been defined in this case. 

Four several springs, in addition to the one now in place in the 
above mentioned exhibit, are introduced, and marked as separate 
exhibits, for convenience of reference, as follows: 

26—547 
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“ Defendant’s Exhibit Richardson’s patent of 1866, B,” being a 
spring having ;°; inch compression for 100 lbs. pressure per square 
inch. 

“ Defendant’s Richardson patent of 1866, C,” being a spring hav- 
Ing i inch com pression for 100 Ibs. pressure per square inch. 

q he two foregoing are to be considered as “strong springs.’ 

‘Defendant’s Exhibit Richardson’s patent of 1866, D,” being a 
spring having gs inch compression for 100 Ibs. pressure per square 
inch. 

“Defendant’s Exhibit Richardson’s patent of 1866, E,” being a 
spring having 3 inch compression for 100 Ibs. pressure per square 
inch. | 

The two last'above mentioned springs are to be considered as 
weak ” springs. 
[ have here used the terms ‘ ordinary spring,” “strong spring, 
and “weak spring” in the same sense in which I understand Mr. 
Richardson to use the same terms in the specifications of his patent 
of 1866; of course, keeping in view the appropriate difference be- 
tween the action of these direct-acting springsand the “ spring 
347 or balance” implying the use of a lever, mentioned by Mr. 
Richardson in the specifications of his said patent. 

[ have compared my own measurements of said exhibit “ Defend- 
ant’s Exhibit Richardson’s patent of 1866, A:” 

First. With the dimensions given by Mr. Charles W. Forbes in 
the Crosby case now in answer to interrogatory 17, evidence for com- 
plainants in reply, to be found on pages 332-333 of the record in 
the Crosby case; which dimensions I have found to be sufficiently 
accurate save the one numbered 10 on page 333, which, by an obvi- 
ous error of typography, is made 0.12 instead of .012. This is the 
area of cross-section of the intermediate chamber radially, the height 
of which (No. 7) is correctly given as .11 in. and its width (No. 8) 
14in. The upper portion of this cross section is a semicircle of .14 
in diameter, and, of course, of .07 radius or height, and having an 


Te 


2? 


area of 2 + .O7? + (4 =°.7804) = .0077 sq. in. 
The lower portion of this cross section is a rectangular parallelo- 
gram, .14 in. wide + (.11 — .07 = .04) in. high, and its area, there- 


fore, is .14 in. + .04 = .0056 sq. in., and .0077 + .0056 = .0133. 
The difference between .012 and .01338 1s of no import ance: but 
the above calculation demonstrates the reality-of the typographical 
error which | have pointed out, and jus stifies, I believe, the correc- 
tion which I make in adopting Mr. Forbes’ dimensions. 
The error is further proved by the cubie contents of chamber D 


with valve closed (No. 11, p. 3353), which is given as .0678. Now the 
diameter at centre of cham er D — 9, p. 333) 1s 1.8 In., and its 
circumference there 1.8 - - 1.8 + 31416 — 5.65488, and this cir- 


cumference multiplied | yy ihe area of natal cross section, .012 equals 
.0678. Column 5 of the following table contains Mr. Forbes’ dimen- 
sions ; column 6 contains corresponding dimensions measured by 
me from a certified copy of Richardson’s original drawing filed with 
his application; column 7 contains corresponding dimensions com- 
puted by proportion from Mr. Forbes’ dimensions according to the 
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ratio of the respective diameters of steam-way $34, equal 0.7588 for 


dinear dimensions. (0.7388)? = 0.5458 for areas: and (0.73888)% = 


0.4033 for cubic contents. | 
Nos. 1, 2, 5, 7,8, 9, 14, and 16,in column 7, are obtained by 
048 multiplying the corresponding dimensions in column 5 by 
the simple ratio 0.7388. 


od 


Nos. 4, 5, 6, in column 7, are obtained by multiplying the corre- 


sponding areas in column 5 by the square of this simple ratio, equal 


0.5458. 

No. 10, column 7, is obtained by multiplying the correct number 
of column 5, namely, .01383, by the square of said ratio, namely, 
0.5458. If Mr. Forbes’ number corrected were used, namely, .012, 
the result would be .0065 instead of .0073, a difference of only .0008 
sq. 1n. | ' 

Nos. i1, 12, and 13, column 7, are obtained by multiplying the 
corresponding cubic contents in column 5 by the cube of the simple 
ratio, namely, 0.4033. 

No. 15, in ‘columns 7 and 8, is in each case obtained by direct cal- 
culation. 

I have added, for convenience, lines 17 and 18, whych are obtained 
directly from the preceding given dimensions. 

Column 8 contains corresponding dimensions computed by pro- 
portion from my measured dimensions in column 6 Suge to the 
ratio.of the respective diameters of steam-way, j; = 0.44 for linea 
dimensions. (0.44)? = .1936 for areas, and (0.4: {)3 = .0852 for cubic 
contents. 

Columns 7 and 8 agree substantially throughout. The dimensions 
in column 9 are obtained by direct measurement from “ Defendant’s 
Exhibit Richardson’s Patent of 1866, A,” and will be found to agree 
substantially with columns 7 and 8. 
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300 The right-hand column, 9, shows the dimensions of “ De- 
fendant’s Exhibit Richardson’s Patent of 1866” as it actually 
is, just as nearly as I could measure it. 

This exhibit is made with intelligent fidelity, by no means with 
that blind, servile imitation which I have elsewhere characterized 
as Chinese fidelity, which would copy accidental defects and extra- 
neous hindrances, but with that higher fidelity which seeks to em- 
body the true design of the inventor in a faultless manner. I have 
elsewhere spoken of a spirit presumably adverse; and such a pre- 


sumption doubtless attaches itself to my work as shown in this 


exhibit. But I have endeavored to overcome such an animus, if 
such existed, with what success the exhibit will show. 

I have added an extended area around “the head of a common 
safety valve,” “about in the proportion shown in the figure,’—ex- 
actly in the proportion shown, as nearly as possible. T have ter- 
minated “this addition to the head of the valve with a circular or 
annular flange or lip ¢ ¢, which projects beyond the valve-seat (E E, 
Fig. 3,) and extends slightly below its outer edge, fitting loosely 
around it, and forming the circular or annular chamber D D, whose 


transverse section ” is of the form shown in thefigure. “This flange 


or lip ¢ ¢, fitting loosely around the \ als ve-seat EK E, is separated from 
it by about jy of an inch,’—exactly ;y of an inch, as nearly as it 
could be made, or measured when made. This is intended for an 
“ordinary spring,” placed dirictly over the valve, having a compres- 
sion of + inch for a lifting (popping) pressure of 100 pounds per 
square inch. Although the area of cross-section of steam-way is only 
55 per cent. of that of the reduced drawing measured by Mr. Forbes, 
and only 8.5 per cent.—say 7, of that of Mr. Richardson’s original 
drawing, I have made the width of the stricture exactly as he di- 
rects, gy inch, because a friendly application of my skill and knowl- 
edge of the subject so dictates. I have put it into a Kunkle case, 
partly because that was the least expensive way for the defendant, 
partly because I wanted this exhibit to compare, in that respect, 
with other exhibits in this case,—the Webster, Waterman, &e.,— 
and partly because I thought it would have, in that way, the fairest 
chance to show for what it is worth. For the same reason 
301 I used a direct-acting spring, discarding Mr. Richardson’s 
lever and “spring or balance;” I made numerous and large 
openings in the case, to give as perfect freedom or discharge to the 
escaping steam as In an uncovered valve. The exhibit is well made, 
and would be a useful safety valve in any place where the degree’ of 
reduction it gives was desired or not objected to. I had additional 
springs made, two of them “stronger,” and two “ weaker,” than the 
one with 4} inch compression for 100 pounds opening pressure per 
square inch, in order to try the operation of the safety valve with 
these several springs. The ratic which the “overlap” bears to the 
width of the stricture, line 15 of the preceding table, is,in Mr. Rich- 
ardson’s patent drawings, as measured by Mr. F orbes from a helio- 
type reduced copy of the original drawing, and also as measured by 
me nie a certified copy traced from the original drawing, is as 5 to 


2 


2,0or2.5tol. In “Exhibit Richardson’s Patent of 1866” as it ac- 
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tually is, this ratio is only 3.6 to 2, or 1.8 to 1. That 1s, if the over- 
lap were in the same ratio to the width of stricture as it is in Mr. 
Richardson’s patent drawings, and the width of stricture, as he says, 
2; inch, = .0156 inch, then the actual overlap, in linear measure, 
would be £ of .0156 = .039 inch, instead of the .02 inch whieh it now 
has, or almost double,—strictly speaking, 95 per cent. greater. This 
would have inereased the reduction of pressure very greatly, so that 
in diminishing the ratio of overlap to width of-stricture, as well as 
in preserving in this small valve the same width of stricture which 
Mr. Richardson assigns to a valve 24 times as large in diameter of 
steam-way, I have used a friendly discretion, favorable to the suc- 
cessful working of the valve. 

Int. 3. Have you made experiments with said exhibit, with one 
or more of the springs you have described ; 1f yea, please state the 
results of such experiments e | 

Ans. I have made experiments with said exhibit, and with all the 
springs which I have described, in succession. On the twenty- 
seventh day of January, 1882, I experimented with said exhibit with 
the spring now in it, having + inch compression for 100 pounds 

pressure per square inch. Four separate observations were 
oo2 noted between 3h.14 m.28sec. and 3h. 51 m. 30sec. p. m., an 
interval of 387 m. 2 see. 


Mean duration of relief, pop tO close sain as ttle ds dub “els ata ald aaa 5 In. 24 Sec. 
Mean guration of raising steam..._-..-......-..... 5m. Beee. 
Mean interval from pop to pop ------------------- 10m. 33sec. 
Mean lifting pressure, Ibs. per sq. in.-_------.-. 96.6. 
ROSS CONTIN SUUNIRI oo oo ein, wee eee 76.8. 
men reluction Of pressure... .....-—..-..--.. 19.8. 
Mean reduction per centum ___--------.----------- 20.5 per cent 


At the pop the overlap was surmounted and .052 in. more, show- 
ing an opening under the hp of the valve above the extended valve- 
seat of .052 in., by measurement. At that time the valve was lifted 
from its seat at the ground joint .072 in., vertical measurement. 

This opening was very free, and enabled thissmall valve to relieve 
the large boiler it was attached to, and to reduce the pressure over 
twenty per cent. in 5m. 24 see. Ps 

On the fourth day of February, 1882, I experimented with said 
exhibit, and the spring marked “Complainant’s Exhibit Richard- 
son’s Patent of 1866, B,” having ;3; in. compression for 100 lbs. press- 
ure per square inch; and on February 6 I completed the experi- 
ments with the other three springs, C having } in. compression, D 
having 7°; In. compression, and E having 2 in. compression, in each 
case, for 100 pounds’ pressure per square inch. The spring marked 
LD), having 7°; In. compression for 100 Ibs.’ pressure, was somewhat 
bent, as itnow appears, by accidentally and injudiciously applying too 
much compression, so that the valve popped at 116 lbs. The com- 
pression at 116 lbs. was .362 in., and when opened .072 in. more, 
making .434 in., which brought the coils almost into contact and set 
the spring a little permanently, and bent it as it now is. Still, it 
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worked very well when properly set at 100 Ibs. The results of ex- 
periments with these four springs are given in the subjoined table: 


853 Spring B. Spring C. Spring D. Spring E. 
Vue 3-16 in. com- 1-8 in. com- 5-16 in. com- 3-8 in. com- 
‘pression for pression for pression for pression for 
100 Ibs. 100 Ibs. 100 Ibs. 100 Ibs. 
Number of observations-—- 3 4 2 2 
Mean lifting pressure-_-. 97.5 98. 100. 98.3 
Mean closing pressure.--- 76.6 82.4 68.8 61. 
Mean reduction, pounds__ 20.9 15.6 1.2 O10 
Mean reduction, per cent... =. 21.5 15.9 31.2 38.2 


SUMMARY. 


Spring having {in. compression for 100 Ibs. gives 15.9 p. e. reduction. 
¢é ¢ c P fe 


TE ‘6 éé 2 ] 5 ». @. éé 

¢¢ } 66 ¢e yA V5 Pp e. é¢ 

sg 5 ” . ol.2 p. ©. . 

éé A 6¢ 6 38.2 p. C é 
The least reduction obtained, with a very “strong spring,” having 


only } in. compression for 100 lbs. per sq. in. popping pressure, is 
15.9 per cent., corresponding almost exactly to the reduction testified 
to by Mr. Forbes as the best he obtained with the Webster valve as 
embodied in “ Complainant’s Exhibit Webster;” an amount of re- 
duction which Mr. Forbes considered wholly inadmissible, and con- 
clusive as to the incompletness of Mr. Webster’s invention and the 
inadequacy of his device. If Iam asked whether I considered it 
proper to confine Mr. Richardson to the exact proportions of his pat- 
ent drawings, and to judge his invention by a safety valve strictly 
embodying such exact proportions, I should answer, as much so as 
in the case of Mr. Webster, and Webster’s successor, the public, es- 
pecially as Richardson refers to his drawings for proportion in the 
language, “ about in the proportion shown,” while Webster as dis- 
tinctly disclaims proportions in the language, “I do not limit my- 
pelf to the precise details herein described and represented, as the 
same may be varied without departing from the nature of my in- 
vention.” But I do not think such a course proper in eitner case, 
and have, in fact, as I have already explained at much length, exer- 
cised a judicious and friendly discretion in so fixing the proportions 
of stricture and overlap in the exhibit, “ Defendant’s Exhibit Rich- 

ardson’s Patent of 1866, A,’ as to be as favorable to its sue- 
304 cessful operation as I knew how to make them. And in all 

details of construction outside of and aside from Richardson’s 
device, such as springs, case, &e., | was equally fair and friendly, 
quite as much so as in the case of Webster’s device. 

And yet, while Webster’s device, even as embodied in “ Complain- 
ant’s Exhibit Webster,” operates well within the quite admissible 
limits of six to twelve per cent. reduction, and as embodied in “ De- 
fendant’s Exhibit Webster” at three to five per cent. reduction, 
Richardson’s device, as embodied in “ Defendant’s Exhibit Richard- 
son’s Patent of 1866,” gives twenty per cent. reduction with an “ or- 
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dinary ” spring and fifteen per cent. reduction with a spring of 
double the “ ordinary ” strength—}in. compression for 100 lbs. pres- 
sure—which, when further compressed by a lft. at .072 in., repre- 
sents a lifting pressure equal to 158 lbs per sq. in. : 

It may be as well tosay that in “Complainant’s Exhibit Webster” 
the extension of the spring at the end of the lever is 2.16 in. for 100 
lbs. popping pressure per sq. in., which, as the leverage was 8 to 1, 
is equal to 2.16+8 =.27 in. compression of a spring placed directly 
over the valve. This is about midway between $= .25 in. and +; 
=.31 in., and shows that the spring of “Complainant’s Exhibit 
Webster” is about an “ordinary ” spring, and that the gn eee 
of this exhibit is to be compared with the performance of “ Defend- 
ant’s Exhibit Richardson Patent of 1866, A,” with the spring now 
in said exhibit, having +} in. tgp rete for 100 Ibs. aap mis per 
sq. 1n., and giving 20.5 per cent reduction from opening (popping) 
pressure three or four times as much as “ ( ‘omplainant’s Exhibit 
Webster ” gave in my investigation, and one-third more than Mr. 
Forbes said he found. 

[f, therefore, on a comparison of these results of a strtet embodi- 
ment of the earlier device of Webster with a sealie prio Recon of 
Richardson’s later device, either of the two is to be declared Im prac- 
ticable, it certainly is not Webster’s. 

JOHN C. HOADLEY. 


(Cross examination waived.) 
305 Kvidence for Complainant in Reply. 


Taken pursuant to stipulation. 
JOHN A. SHIELDS, 
U.S. Com’r, So. Dist. N. Y. 


Present: Mr. Thos. Wm. Clarke. of counsel for complainant; Mr. 
H. Raymond, of counsel for defendant. 


Deposition of Charles W. Forbes, recalled. 


Direct examination by Mr. THos. WM.CLARKE, of counsel for 
complainant : ) 


Int. I. Have you heretofore testified in this case, and have you 
since you re recently, examined the testimony of Mr. 
Hoadley (John C.), a witness for the defendant, and the exhibits in- 
troduced by him to illustrate his testimony, and have you caused 
experiments to be made under your obse rvation with such exhibits ? 
And, if so, please give the results of your observations on such ex- 


hibits and point out any errors in facts or conclusions of Mr. Hoad- 


ley which you may have observed which have a bearing upon the 
scope of the invention of George W. Richardson described in his 
patent of 1866, and referred to in the claim thereof, or the invention 
described in his patent of 1869 and referred to in the claim thereof, 
and to the question of infringement by the Kunkle valves introduced 
by the complainant in this case. 
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Ans. I have heretofore testified in this case, and since have care- 
fully reviewed the evidence of John C. Hoadley, an expert witness 
called by the defendant ; noted his criticisms and conclusions. 

[ have also inspected certain exhibits introduced by said expert 
witness, purporting to represent the inventions of George W. Rich- 
ardson referred to in said Richardson’s letters patent of the United 

States No. 08294, dated September 25, 1866; and also letters 
006 patent No. 85965, dated January 19, 1869; and also certain 

Gther exhibits which Mr. Hoadley, on page 158 of the record, 
refers to as “certain other safety valves more or less modified from 
his (Xunkle’s) usual practice for the purposes of the experiment, in 
order to bring out more clearly the function, operation, use, and 
effect of the several parts of said valves, separately and in combina- 
tion, and for more distinct comparison of the said safety valves 
with the patents of Mr. Richardson, as I have shown the same to be 
limited by antecedently published and recorded invention.” | 

Such safety valves are marked— 

“Kunkle Valve, Exhibit A No. 1.” 

“Kunkle Valve, Exhibit A No. 2” 

‘KKunkle Valve, Exhibit A No. 3.” 

“Kunkle Valve, Exhibit No. 4.” 

“Kunkle Valve, Exhibit B No. 1.” 

“Kunkle Valve No. 5.” 

‘Kunkle Valve No. 6.” 

Together with a valve marked “ Defendant’s Exhibit 3 D,” purport- 
ing to represent the antecedent invention of James Webster, as 
illustrated in Fig. 3 of the drawing in said Webster’s patent hereto- 
fore referred to in this case. 

I have also repeated trials of the valve formerly introduced by 
the complainant in this case, representing this same Webster Inven- 
tion. 

I have also caused a safety valve to be made in accordance with 
the invention of George W. Richardson, as set forth in the drawings, 
specification, and claim of prs letters patent of the United States 
No. 58294, dated Se pte miber 2 1866, and now Pp roduce sald safety 
valve, which is labelled 7 ‘enon int’s Exhibit. Richardson’s 
Patent of 1866.” 7 

There are attached to this exhibit three several springs; one 
having a compression of } in. fora lifting pressure of 100 lbs. per 
sq. in., Which is to be considered as an “ ordinary spring,” as that 
term has been defined in this case; another having a compression 
of °; in. for a lifting pressure of 100 Ibs. per sq. in., which 1s to be 

considered a weaker spring; and another having a compres- 
357 ~~ sion of 2 in. for 100 Ibs. per sq. in., which is to be considered 
still weaker than the last named. | 

Springs of less compression than the “ordinary spring” above 
mentioned are not included, for the reason that the valve 1s con- 
structed with a stricture ;4; of an inch wide for said ordinary spring 
as directed in the patent, and, as Mr. Richardson states in said pat- 
ent that said stricture should be smaller for a stronger spring, no 
means are included in said patent for reducing the size of the strict- 
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ure; therefore, after the valve was constructed as stated, a stronger 
spring — not properly be employed with this ane 
With this valve, made in strict accordance with Mr. Richardson’s 
Pal nt of 1866, I made a series of « x periments on the thirtieth and 
chiréy-fies day of March, 1882, under the best possible ional lions 
as regards quantity and quality of steam, with the following results 
With the ordinary spring having a con np. ression of 4 of an ae 
for 100 Ibs., the valve popped at 100, and closed at 98, showing a 
reduction of but two per cent.; with a weaker spring of 33; In. com- 
three per cent.; with a still weaker spring of $ in. compression the 
valve popped at 100 and closed at 96, showing four per cent, reduc- 


These trials were repeated several times with identical results, and 
[ have never witnessed a more precise and perfect working pop 
safety valve than this in my whole experience with them. 

These experiments were conducted in the presence of James W. 
Gillies, a constructor of safety valves, in the employ of the Consoli- 
dated safety Valve Company. He made this valve from a tracing 
attached to a certified COpPy of Pideacdons'. letters patent of 1866, 
and he witnessed the measured a of the springs used, 
and also witnessed every one of the trials made with this valve. 


This valve being made in strict accordance with the drawings of. 


the Richardson patent, no measurements need be here recorded in 
connection with it, except in reference to those parts which he states 
in the specification should be of a size mathematically referred to. 
lor example, we are instructed “a Mr. Richardson in said 
998 patent that for an ordinary spring the stricture should be 
about ;4 of an inch wide, in connection with the extended 

area of about the proportion shown in the figure. 

Having now given the results of trials with this valve as con- 
structed, without departing from the instructions and illustrations 
shown in the patent, it does not appear LO me Necessary to state more 
than this: that here is the thing, and here is what the thing will 
do. 

[ have noted what Mr. John C. Hoadley has said in connection 
with what he considers a valve made in aecordance with said letters 
patent, and with which he obtained widely different and dispropor- 
tionate results. 

This valve, “ Defendant’s Richardson Patent of 1866,” is not con- 
structed in accordance with the Richardson patent of 1866, but is 
changed in construction, as Mr. Hoadley states on page 261 of the 
record, so that the area of cross-section of the steam-way is only 8.5 
per cent., or ;/;, of that of Mr. Richardson s original drawing, while 
the width of the stricture is e xactly as he directs, 7, of an inch. Mr. 
Hoadley’s excuse for the change being, “ because a friendly applica- 
tion of my skill and knowledge of the subject so dictates.” 

Mr. Hoadley also states that he has placed this valve within a 
Kunkle « case for the following stated reasons: “ Partly because | 
wanted this exhibit to compare in that respect with other exhibits 
in this case—the Webster, Waterman, &c.—and partly because I 
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thought it would have in that way the fairest chance to show for 
what it is worth.” 

In making these changes Mr. Hoadley, as I have before stated, 
has produced a valve showing great differences in results from those 
obtained by me with a valve made in strict conformity with the 
patent, all of which is respectfully submitted without further com- 
ment; my acts and conclusions not requiring transcendental mathe- 
matics in explanation. } 3 

In relation to the Kunkle exhibits introduced by Mr. Hoadley, 
and referred to on pave 158 of the record, the “ exhibit Kunkle 

Valve A No. 1” is substantially the same as “Complainant’s 
309 Exhibit Kunkle A” complained of; and “ Kunkle Valve Ex- 

hibit B No. 1” is the counterpart of “ Complainant’s Exhibit 
Kunkle B.” | 

Mr. Hoadley, in connection with these exhibits, omits an illustra: 
tion of either of them, and also fails to note ths various measure- 
ments of their construction, from which his allegations concerning 
the size and proportion of their parts might be determined, with the 
exception of “ Defendant’s Exhibit B No. 1,” “some of its dimen- 
sions” being noted on pages 164 and 165 of the record, this exhibit, 
however, being the counterpart of “ Defendant’s Exhibit Kunkle B.” 
An illustration of the v: alve is herewith attached, and also the illus- 
tr ition of “Complainant’s Exhibit Kunkle A,” which is the same as 

“ Defendant’s Exhibit A 1.’ 

Mr. Hoadley states on page 159 of the record, “ This valve has no 
stricture, nor any mechanical equivalent for the parts which con- 
stitute the size of the stricture inthe Richardson valve. The Open- 
ing at the outletfrom the annular passage, into which escaping steam 
flows from the open ground-joint, is at least as large in area as the 
annular passage itself, even when the valve is seated steam-tight at 
the ground-joint. It is also larger; even when the valve is seated, 
than the passage through the ground-joint can ever be when opened 
to the utmost, and is enlarged by.the very opening of the valve in 
a greater degree than 1s the opening at the ground-joint, on account 
of its greater diameter, so that when the valve is most widely open 
and most freely discharging steam, the widely-parted lips of this 
gvaping mouth are more than twice as far apart as the ground sur- 
faces of the valve-seat.” 

Now in relation to all this, I will state that in regard to the exist- 
ence of a stricture such statement is false in fact, and misleading in 
regard to the connection m: ade between the stricture and the opening 
at the ground-joint. 

I have earefully measured this valve, “ Defendant’s Exhibit Kun- 
kle Valve A No. 1,” and note the same as follows :— 


OS Soe: Sn, gen ee ee ee ae ee Pa eee i in. 


(Diameter of steam-way.) 


No. 2. Areas of steam-way--__- ERT aE 1.767 
3. Area of valve and supplemental flange 
within depending hay UE cakes os ee 
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No. 4. Difference ‘of above areas equal supplemental 

OOM ce inti teed sea bien sO ee 
No. 5. Area of cross-section of the chamber beneath the 

supplemental flange, measured between the 

inner and upper angle of the flange and the 

lower outer angle of the recess in the valve- 

casing outside the ground joint. ..__--___-_. 189 “ 
No. 6. Area or size of the stricture, measured from the 

inner lower corner of the lip of the supple- 

mental flange to the nearest part of the adja- 

cent ateecarine:. ........-.. cnt eee aS 
No. 7. Difference in areas or size of passage through 

chamber (1.89) and passage through stricture 


-_ 


(446) in. valve closed________- Py Ee ar eee 944. * 

Xo. 8. Compression of spring at 100 pounds per square | 

Ls eae eaten ee aa et ee Ae he aga eS 

No. 9. Extreme lift of the valve while discharging _____ fae 
No. 10. Area of the cross-section of the supplementa: 

chamber, valve cineca Wa nnen wake ¢ ee 

mo. 11.:Avtes of eteictars, Vaive open. ....2...-..2.... Ai * 

No: 12. - Difference in Gaia areas ........ -..... cu... 7 “ 


Note.—When the valve is wide open the stricture is transferred 
to the space between the lower inner corner of the flange lip and 
the top of the bridge or step, projecting upward from the valve- 
casing. 

As before stated, this valve is substantially the same as “Com- 


plainant’s Exhibit, Kunkle, Valve A,” the only difference observed 
being a slight variation in the size of the respective strictures—the 


stricture in defendant’s exhibit being .048 smaller than in the cor- - 


responding exhibit of complainant. The respective valves operate 
precisely alike, and the compensation for the difference referred to 
is found inacorresponding variation int he compression of the springs 
used—the spring in the defendant’s exhibit having a compression 


f .44 to sustain 100 lbs. per sq. in. pressure, while in complainant’s 
exhibit the spring is compressed to .52, which corresponds 
861 with the larger stricture in complainant’s exhibit, and is nec- 


essary in order to effect t the same amount of reduction, as di- 
rected by the Richardson patent of LS66. 

Mr. Hoadley asserts, first, that “this valve has no stricture nor 
any mechanical equivalent for the parts which constitute the stric- 
ture in Richardson’s valve.” 

This statement is totally incorrect, which may readily be seen by 
reference to the preceding table of dimensions given of this valve, 
wherein the size of the passage constituting the stricture is shown to 
be 944 inche S less than the area of the eross-section of the chamber 


beneath the supplemental flange when the valve is closed, and .7 of 


an ineh less area than the cross-section of the said chamber when 
the valveis open. This constitutes a stricture—a contracted pas- 
sage leading from the supplemental chamber to the atmosphere. 


Ol 
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In referring to this outlet, technically termed “a stricture” since 
the introduction of the Richardson valve, Mr. Hoadley associates its 
size or area with theopening at the ground-joint of the valve, instead 
of with the size of the intermediate chamber, and. states, for a fuct, 
that because said stricture is larger in area than said opening at the 
ground-joint, that no stricture exists. This is misleading. 

The stricture is the outlet leading from the annular chamber 
beneath the supplemental flange, which is outside the ground-joint 
or valve-seat, and is invariably larger than the opening at the ground- 
joint; otherwise the pressure in the chamber would always equal 
the pressure in the boiler. 

In this class of valves that operate within the limits desired in 
practice, the pressure in the supplemental chamber is fifty per cent. 
at least, less than the boiler pressure. The ground-joint has no 
relation whatever to the size of tLe stricture, and therefore I say 
that Mr. Hoadley’s statement, in referring to such parts, is mislead- 
Ing; and again, that his statement that no stricture exists in the 
Kunkle exhibit is false in fact. 

In regard to “ Defendant’s Exhibit, Kunkle Valve A No. 1,” the 
change of the structure alluded to by Mr. Hoadley refers to the 
removal of the bridge or step projecting upward from the valve-seat 

casing beneath the supplemental flange. 
362 Mr. Hoadley states “the result of this alteration 1s to be 
seen in the following experiment :” 


Experiment No. 12. 


| Se ea AS NN a EM eT of 
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EE TN 2 eee en eee ee | 
Sen MOOG HOTU OE onic in Ald ween ee enone eee 
ne, IN I i ssh us dis gi Sp an cc aes aden ae 
eee Seresine 1ouder, At... >. - 5 swans eee eee 
awe, eoheamia still louder. Ot. coi i ree tee 


And says: “ The pressure continually rising for seven or eight min- 
utes; no reduction, but a constant rise, continual shriek, even louder 
as the pressure rises; but no auxiliary lifting force, or, if any, too 
little to be of any avail.” | 

«* * * But there is no stricture, no construction, no relative 
compression, no huddling, and, consequently, no action due to any- 
thing to be found in combination or proportions of Richardson’s 
patents, or either of them.” 
° Mr. Hoadley appears to have made the same experiment with a 
Richardson valve, noted on page 149 of the record, as follows: 


Mxperiment No. 7. 


“T then tried this same ‘Richardson Valve Exhibit’ with a valve 
in place of one that came with it, having a flange of the same diam- 
eter as the one bought with it; but said flange plane, on its lower 
side, had a height of .12 above the flat part of the seat around the 
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ground joint, so that there was no stricture whatever, the passage 
through the expansion chamber being 6f equal width throughout 
that is, one of the walls: constituting the side of the stricture is 
removed in both valves. 

‘his valve rose at one hundred pounds, continued ‘ blowing,’ 
without a pop of any sort, for two minutes and ten seconds, the press- 
ure going up at the rate of 14 pounds per minute until it reached 
130 pounds, when the experiment was discontinued. 


ae 

205 “This experiment demonstrates that the theory of Rich- 
rdson and his expert witnesses, that a stricture 1s necessary 

to thcpeaeetien of his valve, is strictly true.” The part removed 


being an essential part of the tet anaes constituting the stricture in 
each case, and the results effected by such change being identical 
and characteristic of the common valve, my statement that a stric- 
ture exists in “ Exhibit Defendant A, No. 1” should not require fur- 
ther confirmation, nor In relation to the fact that the Kunkle and 
Richardson valves are the same. 

In regard to the change made wit ns ‘Exhibit Kunkle A, No. 3,” 
the modification consists In turning away the metal of this project- 
ing bridge or step on its outer side so as to reduce it to a thin rim, 
almost sharp at its upper edge. The effect of this change, Mr. Hoad- 
ley states, was to slightly increase the amount of reduction of press- 
ure, the action otherwise peng decisive and excellent. 

This 1s precisely the effect [should have conjectured. The change, 
producing a slight enlargement of the stricture when the valve is 
seated, does not alter the stricture when the valve is open, because 
the stricture does not exist at that point when the valve is lifted ; 
but, as I have before stated, it 1s transferred to the space between the 
top of the bridge or step | Gvhic h is left undisturbed) and the depend- 
lip of the flange: - and as the a approaches the seat in its 


ine 
closing action the stricture becomes Ol pare it] ively larger by the 
change made, and, consequently, the re ah ction is greater. This is 


the whole sum and substance of the matter, and is another illustra- 
tion of the invention of Mr. Richardson, as set forth in his patent 
1866, for effecting this very thing. 

The next exhibit of the defendant referred to by Mr. Hoadley is 
‘Kunkle No. 4.” This valve is smaller in size, but no change in its 
structure is noted. Mr. Hoadley mentioned that the operation of 
this valve was faultless, and then reiterates as follows: 

There is no stricture, the external opening between the Hange of 
the valve and ring (bridge or step) on valve seat being larg ‘er mn 
area, even when the valve is seated, than the opening in the ground 


joint ever is.” Here, again, Mr. Hoadley associates the size of the 


stricture with the opening of the ground joint; and I here 
564 repeat me the statement is misleading, the stricture being 
the outlet from the larger supplemental chamber, with which, 
pe aking of t the stricture, the relative areas should be compared : 
and when compared, the opening is smaller than the chamber. 
The next exhibit referred to by Mr. Hoadley is “ Kunkle Valve B 
No. 1.” This valve is the counterpart of “Complainant’s Exhibit 
Kunkle B,” which contains the adjustable screw ring for regulating 
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the reduction of pressure referred to in the Richardson patent of 
1869. 

In my former depositions in this case I recorded the results of 
extensive experiments with this valve. My experiments included 
trials of this valve with springs of greater or less compression, and 
with adjustments for the regulating ring to conform to said springs, 
the effect of which being in strict conformity with the Richardson 
valve. He appears to have made but one trial with the spring that 
sustained a nes ar of .625 of an inch (3) for a pressure of 100 
Ibs. per Sq. 

Two at fe enners accompanied the valve, but it does not appear 
that he tried but one, which, I should judge from the results, to be 
the weakest of the lot, for a purpose which [I shall presently explain. 

My first trial of this valve took place under the conditions given 


by Mr. Hoadley in his trial, namely, with the spring of 3 of an inch 


compression, and the ring adjusted below the supplemental flange 
of valve a vertical distance of .26; the valve operated under such 
conditions substantially as Mr. Hoadley states; that is, 1t— 


Warned at. _____- ceolinsdecitiec’styrlateseas nia age le a ae cia Ni li 101 Ibs. 
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In this position of the adjustable screw-ring no stricture exists 
between said ring and the supplemental flange, the ring being 
lowered sufficiently to secure a clear passage to the escaping steam 
at this point; its area being about one inch greater than the escape 
passages through the outlets of the case. The outlets in the case 

_ consist of three or four small holes bored into the vertical 

369 sides of the case, in connection with the escape passage, and 

in addition to the circumferential slots in the 1 top of the case; 

the combined areas of said slots and holes being about 1.96 inches. 

These openings constitute a stricture conforming to the very weak 

spring used, and the valve necessarily operated with a practical re- 
duction of pressure. _ 

This might appear to be a good ‘dice but the fault les, under 
such conditions, in the greatly reduced hft of the valve, the reduc- 
tion in lift being so great as to practically destroy its efficiency, <35 
of an inch; whereas, the lift of the valve, with a proper strength of 
spring, and a corresponding adjustment of the screw-ring to secure 
a sufficient pressure beneath the flange to obtain the proper lft, 
should be, at least, ;%, of an inch to make this valve discharge a 
quantity of steam, when open, proportioned to its size, n: amely, 24 
inches diameter. The ring, being lowered in this instance com- 
pletely outside of the space which it was intended to vary 1n its 
range of adjustment, amounts to a useless appendage to the valve. 
This is inconsistent, because no possible use can be made of it in 
any position which Mr. Hoadley used it, and no allusion is made 
by him to the fact that a stricture existed at the openings in the 
case, or that the efficiency of the valve was impaired on account of 
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its limited lift, all of which is conclusive to me that the experiment 
is an endeavor to confuse the mind of the court by a deceptive illus- 
tration. | 

In my former experiments with this valve I went over this same 
ground, and continued the open adjustment of the screw-ring from 
21 notches open, referred to in the sixteenth line of page 20 of my 
first deposition in this case, up to 122 notches open, within which 


range of the adjustment no variation in amount of reduction of - 


pressure took place, but a gradual reduction of pressure in the 
chamber, followed by a comparative reduction in the lft of the 
valve, the pressure falling in the chamber from 42 Ibs. per sq. in. to 
7 Ibs., and the lift of the valve from ;',°5 inch to less than 73, inch, 
which demonstrated that the capacity of the valve gradually de- 
creased, and consequent loss of efficiency, so that these peculiarities 
of the valve under the conditions stated by Mr. Hoadley are not 
new tome. Iam not surprised at the fact, but am surprised 
066 ‘to find that Mr. Hoadley represents such fact, and that only 
in describing this valve. | 
[ then began a series of experiments with this valve, with the 
springs adapted to the range of adjustment of the screw-ring that 
the stricture called for, and found in every instance my former 
results verified. 
I substituted the same strong spring having a counterpart of 
this valve, being “Complainant’s Exhibit B,” the spring having a 


— 


compression of 3°; (.156) of an inch for 100 Ibs. pressure, and 
adjusted the screw-riny to eleven notches open—the same position 
indicated on the ninth trial, page 19 of my former deposition— 
when the valve in operation gave the same results as in the former 
trial referred to. l then adjusted the ring upward to reduce the 
stricture to four notches open, the same as in the second trial noted 
on the same page of my affidavit, and obtained the same results, 
thereby verifying my former trials with the counterpart of this valve 
and the same spring. 

As I have stated, [ went over this same ground in my former ex- 
periments, and discarded the results obtained, for the reason that 
the valve under such conditions was rendered inefficient for commer- 
cial purposes, or any other purpose, except, perhaps, the purpose 
which Mr. Hoadeley put it to. 

The subsequent experiments of Mr. Hoadley with “ Exhibits Kun- 
kle Valve No. 5, Kunkie Valve No. 6,” include a structure of the 
valve unlike those complained of, all of which are alleged to contain 
no stricture, but including the same misleading associations that | 
have hertofore referrred to in relation to the stricture and ground- 
joint, which do not appear to call for further comment. 

[ have also carefully reviewed the evidence of Mr. Hoadley relat- 
ing to antecedent inventions—Mr. Hoadley laying great stress upon 
the inventions referred to in the English patent granted to James 
Webster, particularly that modification illustrated in Fig. 3 of his 
drawings. 

[ have also noted his comments upon the exhibits representing 
such invention by the complainant in this case, and have carefully 
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experimented with the “Complainant’s Webster Exhibits,” which 
are accepted by Mr. Hoadley as a correct representation of 

3807 said invention, and find that my former statement in regard 
to the operation of such valve is confimed. 

I have never regarded this valve as worth especial notice; my 
former reference to 1t has been brief, and I would not at this time 
extend my criticism in the specific manner following, except to refute 
the statement by Mr. Hoadley in regard to the results obtained by 
him in conneceton with it. | 

This invention of James Webster is not only practically inopera- 
tive, but differs from the Richardson invention in operating under a 
different structure and method of adjustment. 

If [ understand Mr. Hoadley’s statements in regard to this valve, 
the only question upon which we differ relate to the facts concern- 
ing its operation and comparative organization and method of adjust- 
ment with the Richardson valve. 

In regard to the first question, that of efficiency, I find that the 
valve is incapable of working 1n an acceptable manner within twelve 
per cent. of the amount reduction allowable in practice. 

[ have made very careful experiments with this valve, and the 
best results obtained by me as regards amount of reduction of pres- 
sure were in a trial in which the lower edge of the adjustable flange 
shown in Fig. 5 was set at .0084 inch below the top of the surround- 
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showing a reduction of 12 pounds, or 12-per cent.; and in no other 
position of this flange could so acceptable an action of this valve be 
prodoced ; and in regard to this point, wherein Mr. Hoadley states 
In his 90th experiment, recorded on page 211 of the record, that 
from the third trial he obtained a mean reduction of, 5.9 per cent. 


and obtained certain and precise results, I wish to challenge such 


statement, and to say that it 1s incorrect. 

The results obtained by me are a slight improvement upon those 

found in my former experiments of this valve, with the exception 

of the amount of warning indicated, for the reason that I have 
368 in this instance taken the utmost. pains to operate this valve 

so as to obtain the best results possible in this, that I have 
yperated the valve under a Sudden rise of the pressure, and under a 
very slow and gradual rise of the pressue preceding the pop action, 
and also with a sudden decrease and a slight and constant decrease 
of pressure following the opening of the valve. The best results 
were obtained by allowing the pressure to slowly and gradually in- 
crease to opening pressure, and when the valve opened, as slowly and 
gradually to decrease to the closing point. 

Below twelve per cent. reduction of pressure this valve operates 
decisively, with the exception that in every instance, at whatever 
point of adjustment the flang» may be set, the valve gives the un- 
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usual warning of from 12 to 15 pounds below the opening pressure. 
[In these trials with this valve, the ad} 
the valve were witnessed by Mr. Gil ies, Who will corroborate my 
statement in this respect; and,as I said before, I challenge Mr. 
Hoadley, or any other man, to improve upon the. results obtained 
by me. 

Now an investigation of the construction of the Webster valve, 
and his method of adjustment as compared with Mr. Richardson’s, 
should be enough to convince any fair-minded person that 1t is not 
the same invention, and that said Webster’s construction is based 
ipon false mechanical principles, in considering the element it 1s 
mae to control, particularly in the manner demanded in this 
el; iss of alves. | 

In the first place, the supplemental chamber in the Webster valve 
is misplaced ; instead of being confined to that portion of the sup- 
plemental flange or additional surface that is effected, it 1s spread 
over the entire 1 ie surface of the flange, and produces a reaction- 
ary effect of the steam upon the valve itself, and thereby huddles 
steam in useless quantity 

In the second place, the method of adjustment is not applied ex- 
clusively to the stricture, as in the Richardson invention, but to a 
vertical elevation of the flange that varies the chamber in capacity. 

W ebster’s method of adjustment is made with aslight, and avery 

slight, vertical adjustment of his supplemental flange, pro- 
369 ducing wide differences in the results or in the amount of 

reduction of pressure, while in practice such conditions should 
be exactly the reverse. 

The most infinitesimal vertical movement practi cally attainable 
with this flange will vary the amount of reduction of pressure, at 
the best possible working point of the valve, five per cent.; such a 
difference in the amount of reduction of the pressure being attain- 
able with a inch ve nat  cnonaaesenge of the flange, while in 
other portions with the range of adjustment of the flange, a variation 
of .038 inch a vertical adjustment changes thie amount of reduction 
oz per cent. . 

Now with means, as shown in his patent, for effecting such microm- 
eter adyt istments, consisting of a smooth valve stem upon which 
the supplemental flange is intended to be moved vertically, and fas- 
tened with a set-screw, no precision or certainty is possible. 

His method required reed means like, for example, such as 


adopted for the purposes of this case, namely, a threaded stem, in 
order to even show a posi itv in the action of the valve, and 
wee a wit h all this additi p laces this valve outside of the capa- 


6: ties of the Richardson aes: or of the ciieptony of the purpose 
ided, without even a suggestion from Mr. Webster that any 


Ni means were necessary than those shown. 


Another very serious defect 2 this Webster contrivance. is that 
the escaping steam from the boiler strikes the flange with direct 
impact and in the line of adjustment of the — rendering it Liable 
to displacement, which would result in accumulating or over pres- 
ure in the boiler if it was moved in the slibshitest degree 1n one diree- 


adiustment: and the operation of 


° 
ue 


¢ 


ERASTUS B. KUNKLE. 219 


tion, and a loss of a very large portion of the working pressure if 
moved in the opposite direction; and Mr. Hoadley’s attempts to 
operate this valve as Mr. Webster made it confirm my statement as 


to its ‘evened to an accident of this nature. He states, in regard to 
a Webster valve which he made and _ elosly ae from the patent 
P drawing, that the flange on the valve-stem was actually misplaced 
N in operation, and that the devices shown by Mr Webster were 1n- 
) capable of even securing the parts, to say nothing of their incapacity 
for the a cables _ae This is very good evidence to 
970 me that James Webster never constructed one of his valves 

for practical ch | 
Mechanical contrivances that are required to regulate or indicate 
definite things from a source of uncertain motion are not organized 
and arranged in a manner like that found in the adjustable feature 
| of the Webster invention. For instance, the application of hand- 
power to a desired movement intended to be proportionately indi- 
cated at a distant point through intervening mechanism shoul | not 
( be increased, as, for example, through a train of gears, to obtain an 
| approximate movement, for the reason that an error in the uncertain 


movement of the hand would be multiphed at the point indicated ; 
while. Ol} the contrary, the reverse Operation should be age 
— Ie ormer in C 1] eC all unmechaniea SVsteImM appeal 1) 1] 
he 1 lefinit | | syste1 in thi 
| Webster method Ne at igs nt, oiving, in addition ss aoa oor 
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fications, evidence of the want of the knowledge requisite to solve 
this problem relating to pop safety valves. 

- The exhibits introduced by the defendant in this case, IPport Ing 
tO represent the Webster invention, have been chat hove in various 
ways; such valves, however, are not Webster’s valves, and I will not 

criticise a cheat exhibit, but leave the burden of pr ofanon its maker 
| to sustain it. eae , | ! | 

This Webster method of adjustment is not found in any of the 
| subsequently successful valves of this class, and probably never will 
| be, notwithstanding Mr. Hoadley states, on page 156 of the record 
| that while it is a different it is a better form of regulator than Rich 

1 ardson’s. 

| In regard to the Ritehie valve Mr. Hoadley alleges that the stric- 
| ture is therein “ found to be perfectly developed” (p. 142). This |] 
| deny. Phe ext LENCE of a stricture in the Rite hie valve is en tirely 

inconsistent with his described theory—that of comparative areas to 
f effect Ferianes Inthe amount of reduction of pressure—and I mav 
| add right here that such theory may be properly classed with the 
| Webster ent In poin it of practic ability. 

a | The Waterman, Hartley, and Green valves, described in their re- 
spective patents, are all failures, and need alteration and reconstruc- 

tion in kind and degree to convert them into acceptable pop 
4 ve afety-valves, as, for example, | have illustrated with a Ritchie 
= valve, referred to on page 9 In my first deposition in this 
ce case, in reference to plate 8,and the conversion must include the in- 


i 
corporation of Richardson’s invention, either by selecting thestrength 
of spring conformable to accidental strictures existing, or by ad ling 


the latter absolutely. If Mr. Hoadley has succeeded in operating any 
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of these antecedent valves within the limits demanded in_ practice, 
he has adopted either ohne or bot 1) ol ' the above-mentioned ex pedi- 
ents which constitute the PCS gesta ot Ric hardson’s invention. 

Int. 2. In the instrument s prod iced as illustrations of the Hartley, 
Waterman, and Webster valve by the defendant, have the directions 
of those three patents been followed in the construction and fitting 
up of the valves? And, if not, please point out what variations 
have been made, and what effects have been produced by these vari- 
ations ; ep are any, and what, bokeschbinie given in said patents 
a 


leading t¢ the Se variations 


Ans. W ith the instruments referred to in the questions, the di- 
rections in the mtecurs relating to them, as regards construction and 
fitting up, have not been followed, but have been varied in accord- 
ance with Mr. Hoadley’s friendly application of skill which the re- 
spective subjects dictated; and, in connection with such changes 
Kunkle cases have been added, or, I should say, cases that were once 
Kunkle’s, but now are honeycombed with holes, which, he says, are 
intended tO permit a free eCSCaPe of the steam, but which lay be 
useful for other purposes, such as diverting al portion of the current 
of steam, or changing its course to effect 1n.ore or less retardation, or 
for the purpose of increasing the reaction beneath the supplemental 
surface, or causing it to reach upon the top of the valve, thereby aug- 
menting its load,and all to effeet some desired result in its operation, 
which, as I have shown, this Kunkle case is capable of. 

Another cireumstanee I observed in connection with all this is 
— Mr. Hoadley has selected springs ot extraordinary tension, far 

eater than would be necessary in a valve of this kind properly 
ore ranized, and far greater than “a valves can efficiently operate 

under. For instance, with the Webster exhibit Mr. Hoadley 
oi2 _selectsa spring of but ries of an inch compression for 100 Ibs., 

with the Hartley exhibit ,%) of an inch, and with the Water- 
man exhibit 35 of an inch. 

The effect of such selections of spring of so slight a degree of 
compression is, in nearly all cases, to so limit the lift of the valve 
as to render it ineffectual in discharging a proper quantity of steam 
proportionate to Its size. 7 

It is well understcod, since Mr. Richardson in his patent has 
informed us of the fact, that, with a given size of spring, the opening 
and closing action of these valves may be affected in any desirable 
manner by doing this very oHang. 

No instructions to omy such expedients are given in either the 
Hartley, Waterman, Webster patents, the Hartley patent omit- 
ting reference to any ree of spring whatever. 

I have not tested these valves, as the ‘y do not represent the inven- 
tions they are stated to represent, and therefore I do not know 
whether they will act as Mr. Hoadley says; and if I did try them 
and find that they would give the results stated, it would only con- 
firm my conviction that they constitute a cheat and a swindle. 

Mr. Hoadley himself, in his examination in the Crosby case in 
May, 1880, for the first time learned that such springs of short com- 
pression or of great stiffhess were required for these valves to give 
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them the appearance of working, and said at that time that he was 
not aware that any such spring had been actually used, and had no 
idea that any such spring in common use could be successfully 
applied. 

CHARLES W. FORBES 


Cross-examination by Mr. J. H. Raymonpn, of counsel for de- 
fendant : 

Cross-int. 8. Mr. Forbes, I have temporarily in my control a 
pamphlet belonging to a priv: ite library, which I must immediately 
return, and which I now ‘eine you; please state what it purports 
to be, and the evidences which you find in it of its date of publica 
tion,and please also quote from it the third paragraph of the letter- 

press. 
O19 Ans. The pamphlet purperts to be “ Lectures De Poientia 
Restitutiva,” or of spring, explaining the power of springing 
bodies : to which are added some collections, WNC., by Robert Hooke, 

R.S., printed in London in the year 1678. And the paragraph 
referred to 1s as follows: 

“ About two years since I printed this theory in an anagram at the 
end of my book ofthe ‘ Descriptions of Heloscopes, V1Z.,CELLIN 
osssttuu, id est ut tensio sic vis; that 1s, the power of any spring 
is in the same proportion with the tension thereof.” I find also 
published it the same book the law of the spring balance enun- 
ciated under the following anagram: cdetvinnoopsssttuu, 
namely, ut pondus sic tensio. 

Cross-int. 4. In a valve made in accordance with the Richardson 
patent of 1866, having a diameter of steam-way .99 and area of 
steam-way .7698, what per cent. of the area of cross-section of the 
steam-way of the original drawings of the Richardson patent of 
1866 1s the area of cross-section of steam-way of such a valve? 

Ans. 19 oD per cent. 

Cross-int. 5. That is to say, about one-fifth ? 

Ans. ie ae | | 

Cross-int. 6. Then in your quotation from page 261 of this record, 
to wit, Mr. Hoadley’s testimony in this re; card, instead of saying that 
“the area of cross-section of the steam-way of the Richardson valve” 
(with which Sehgenliiinie ene ted) “is only 8,% per cent., or ;4, of that 
of Mr. Richardson’s original drawing,” the record, to be accurate 
and accord with the dimensions given by Mr. Hoadley of that valve, 
should read, that the area of cross-section of the steam-way Is 19.39 
per cent., or one-fifth of that of Mr. Richardson’s original drawing, 
should it not ? 

Ans. It should. . 

Cross-int. 7. Will you please make accurate measurements of the 
valve marked “Complainant’s Exhibit se Patent of 1866,’ 
with which you have experimented, as per vour direct examination 
in reply, and making a table to be appe aa to this your cross-ex- 
amination, showing for the said valve— 

First. The diameter of the steam-way when the valve is 
closed. 
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374 Second. The diameter of the valve inside of the lip form- 
ing the stricture. 
Third, The area and extended surface inside of the lip or flange. 
Fourth. The amount of overlap of the lip or flange as the said 
valve was experimented with. 

hifth. The cubie contents of the supplemental chamber. — 

Sixth. The diagonal width of the ground-joint, and also the super- 
ficial area of the same. 

Seventh. The area of the stricture. 

Might h. The eubie contents of the supplemental chamber, hot 
including the steam-way or ground-joint. 

Ans. I have made such measurements, and ] append such tab le, 
as follows: 


1. Diameter of steamway, valve closed .____- Sei eee 
2. Diameter of valve inside lip forming stricture 2817" 
> Area ot valve and e xte nded surface Inside of the lip « Or 
MOR cee Pas phos EY ee PETAL NE Oe Maa 

4. Am unt of ov erla ip. " Se Ee Od 
5. Cubie contents supp Jemental chaml er (valve open pa)-. 67" 
a erone: Wisin Prounasomnt........ ll | ORS 

a OO A SE en OR SMe EE. 
i. Area of stricture... _-~ eee: re ee 
S$. Cubic contents supplement tal C humber, valve seated____.  .388 


Cross-int. 8. Will you please explain a little more fully item num- 
ber 10 of your measurement of “ Defendant’s Exhibit Kunkle Valve 
A, No. 1,” which reads, “Area of the supplemental chamber, valve 
open, 1.81,” and state how you arrived at those figures. 

Ans. Referring to item number 5 of the same table, the area of 
cross-section of the chamber beneath the supplemental flange, which 

vas taken with the valve clos ed, 1 Is stated as ey inche 3. Item 
number 9 refers to the extreme lift of the valve while discharging as 
O07 inch. This amount of hft of the valve when open is added to 
the vertical measurement of the chamber and multiplied by its mean 

circumference, the result being stated in item number 10 
375 referred te as 1.81 inches, which amounts to an increase in 

the size of cross-section of the chamber when the valve is open 
wide of .427. 

Cross-int. 9. What, Mr. Forbes, are the extremes of the vertical 
lifts of the spring safety valves with which you have ever experi- 
mented ? 

Ans. With the Richardson and other types of practical “pon 
safety valves, the extreme lifts in such valves while discharging a 
quantity of steam proportioned to their S1Z0 IS eenerally between 
one-eighth and one-sixteenth of an inch. I have observed variable- 
ness between such amounts. 

Cross-int. 10. What dimension or proportion does s the Richardson 
patent of 1866 give for the supplemental chamber 

Ans. “To the head of the common safety valve, indicated by all 
that portion of Fig. 2 lying within ramped circle from the com- 
mon centre, add what is indicated by all that portion lying outside 


p= SAPP STON He yeep. IRE 


KRASTUS B. KUNKLE. 223 


of thesaid circle, in about the proportion shown in the figure. A trans- 
verse vertical section of this added portion is indicated in Fig. 4 by those 
portions of the figure lying outside of the dotted lines PP, PP; while all 
that portion lying within the dotted lines pp, pp, indicates a trans- 
verse vertical section of the common safety valve alone. i tied 
I terminate this addition to the head of a valve with a circular or 
annular flange or lip, ¢ e¢, which projects beyond the valve-seat E &, 


110 
1g. 


3, and extends a little below its outer edge, fitting loosely around 
it, forming a circular or annular chamber, D D, whose transverse 
section shown in the figure may be of any desirable form or size.’ 
The words quoted appear to include all reference in the patent to 
the dimensions and proportions of the supplemental chamber. 
— Cross-int. 11. Do you find in the language quoted, or in any other 
language in this patent, any definite instructions as to the propor- 
tions between the dimension of the supplemental chamber and the 
stricture, or as to the proportions between any dimension of the 
supplemental chamber and the tension of the spring ? 

Ans. I do find in these words quoted, and ns other Sona f the 
descriptive matter of the patent, sufficient data and reference to the 
respective patents, which, taken in cate with the drawings 

attached to the patent, will enable me, or any person skilled 
376 in the art, to construct a valve in accordance with Mr. Rich- 
- ardson’s invention. 

Cross-int. 12. (The last interrogatory repeated.) 

Ans. The patent directs in the words quoted that the supple- 
ooh mental chamber should be contained within certain vertical lines 
indicated by letters of reference in one or more ficures of the draw- 
ing, the form of the chamber also being plainly shown in the re- 
spective figures; for the size of valve shown in the figures, the size 
of the stricture is given as , of an inch, I believe, and the tension 
of the spring is referred to as “ordinary.” With this data, in refer- 
ence to these respective parts, sufficient information :s included to 
enable me, or, in my judgment, any person skilled in the art, to con- 
struct a valve of the dimension and proportion given. 

Cross-int. 18. Do you desire to add anything more definite as to 
the dimension inquired of than is contained in your two answers to 
the last question ? 

Ans. No; I think I have stated in effect that the patent, In refer- 
ring to any of its essential parts, is sufficiently full and exact. 

Cross-int. 14. I understand you to state in your direct examina- 

tion in reply, that you are of opinion that if in a spring safety valve 
the size of the opening at the ground-joint be less than the size of 
the opening through which the steam escapes to the valve case or 
atmosphere, but the size of the intermediate chamber be greater 
than the size of said opening to the case or atmosphere, a stricture 
is thereby created within the meaning of the Richardson patent of 
1866; am I correct ? 
Ans. Most certainly correct, si 
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Troy. January 10, 1868. 


This agreement, made this the tenth day of January, 1868, be- 
tween George W. Richardson & Co., of the first part, and Starbuck 
Brothers, ot the second part, witnesseth: The pe arties of the second 
part agree to manufacture and sell safet y valves of George W. Rich- 
ardson’s patent under the eens terms, viz: They to manufacture 
such valves at a fair and reasonable price for labor and material, 
such price to be such sum as hall. be agreed upon by George W. 
Richardson and George H. Starbuck, in the month of March in each 
year; and provided no such agreement be had during such month 
of any year, the price of manufacturing for the year following shall 
be and remain the same as for the year past. And for all valves 
sold by said parties of the second part, the selling prices are to be, 
for two inch valve, fiftv dollars ($50); for two and one quarter inch 
valve, sixty dollars ($60); for two and one half inch valve, seventy 
dollars ($70): and for three inch valve. Gants ‘dollars (SSO): said se ]]- 
Ing prices of valves not to be varied from, except 1 the pe arties of the 
second part are to be allowed the privilege of giving to their agents 
the sum of ten per cent. for selling, which shall be deducted from 
said prices in accounting for said valves, unless such variation or 
price meat be fixed from time to time as may sae mutually agreed 
upon by George W. Richardson and George H. Starbuck, the net 
proceeds of such sale over the price of manufacturing, with the de- 
duction of suid ten per cent. for agents ’ fees, as above named, to be 


equally divided between said parties of the first part and said parties 


the oo) cond part; : and for such safety ValVesS as Lay be disposed 

b ya said parties of the first part, the ‘V are to Da the parties of the 
second part if sold to be used outside the State “of New York, the 
manufacturing price as agreed upon above. If sold within the State 

New York, they are not to be sold less than the prices acreed 

sae above, viz., fit tv, sixty, seventy, and elehty dollars, on 

2/8 which they are to be allowed ten per cent. for selling, and the 

balance, or the net proceeds above the price of manufacturing, 

and such percentage to be equ ally divided between the parties of 
the first part and the parties ol f the second part. 

The said parties of the first. part guarantee to the said parties of 
the second part the exclusive right to manufacture and sell said 
safety valve, with all improvements that may be hereafter patented 
during the existence of such patents, within and for the State of 
New York. Said parties of the second part hereby agree to make 
such safety valves in sufficient quantities to supply the demand for 
the same in said territory, and in case of failure on the part of the 
parties of the second part to supply such demand at a reasonable 
notice or time after such valves may have been ordered, then this 
contract or agreement to be void and of no force. The parties of 
the second part are also to have the right to sell and dispose of said 
valves in any and all such territory in the United States outside of 
the State of New York, until such territory may be sold or disposed 
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of by said parties of the first part, of which due notice of such sale 
shall be given to the parties of the second part; said privilege to 
extend only to the application of such valves to boilers used for 
stationary engines and other stationary purposes, and when applied 
to marine engines. Nothing in the above contract to give the parties 
of the second part the right to apply to boilers used by railroad 
companies for their locomotives or for other engines used by them 
in their business. The parties of the second part also agree not to 
enguge or Interest themselves in the manufacture or sale of any other 
patent safety valves. | | 

The settlement of sales of said valves to be made by both parties 
on the tenth of each and every month, and the books of said parties 
to be open for the inspection of the other parties of both the first 
and second parts, as far as may relate to the sale of such valves, at 
any and all reasonable times. 

Signed this tenth day of January, 1868. 

GEO. W. RICHARDSON & CO. 
STARBUCK BROTHERS. 
BYES, Witnesses: | 
PHILIP A. DENEL. 
CHARLES S. SMITH. 


[ 5-cent int. rev. stamp, eancelled. ] 


Recorded February 6, 1S68. 


Liber O'°, p. 199. 


Whereas George W. Richardson, George Gould, William H. Poor, 
and Henry Waterman, constituting the firm of George W. Rich- 
ardson & Company, of Troy, in the State of New York, are the pro- 
prietors of certain letters patent granted by the United States of 
America to George W. Richardson, dated September 25, 1866, for an 
Improvement in safety valves for steam boilers, number of patent 
98294: Now, know all men by these presents, that we, the said 
George W. Richardson, George Gould, Wilham H. Poor, and Henry 
Waterman, constituting the firm of George W. Richardson & Com- 
pany, for and in consideration of the sum of three thousand and six 
hundred dollars, paid and to be paid by the Michigan Central Rail- 
road Company, of which amount the sum of twenty-three hundred 
dollars is hereby acknowledged, the balance, viz., thirteen hundred 
dollars, to be paid when the said improvement.in safety valves are 
attached to fifty boilers belonging to the said Michigan Central 
Railroad Company, the receipt whereof is‘hereby acknowledged, do 
hereby authorize and license the said Michigan Central Railroad 
Company, their successors and assigns, to manufacture, construct, 
and use, for and during the whole term for which the said letters 
patent have been granted, and any extensions and renewals thereof, 
the said patented improvement and any additions or improvements 
thereon made or hereafter to be made by any of us upon boilers, 
stationary or locomotive, now or hereafter to be used upon the rail- 
road of the said Michigan Central Railroad Company, and upon any 
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STATE OF NEw YORK, | 


: - 88: 
Rensse Laer County, } 


On this twenty-second day of August, L868, before me personally 
appeare@George W. Richardson, to me known to be the person de- 
scribed in and who executed the assignment above, and acknowl- 
edged the due execution thereof by him for the uses and purposes 
therein mentioned. 


[SEAL | JOHN F. CALDER, Notary. 


Recorded August 24, L868. 


Liber E!!, p. 84. 

Whereas the undersigned, George W. Richardson, George Gould, 
William H. Poor and Henry Waterman, constituting the firm of 
George W. Richardson & Company, of POY; in the State of New 
York, are the owners and proprietors of certain letters patent granted 
by the United States of America to George W. Richardson, dated 
September 25, 1566, for an improvement in steam safety valves for 
steam boilers, number 58294, and assigned by.the said George W. 
Richardson to George W. Richardson & @o., consisting’ as aforesaid, 
by asslo ronment t bearing date the first day of December, L866, recorded 
in the Pp atent Office of the United States at the city of Washington, 
on the twenty-fourth day of August, 1868, in liber T’", page 190, of 
transfers of patents ; | | 

And whereas the said George W. Richardson, George Goul l, 

082 William H. Poor,and Henry Waterman, constituting the said 
firm, are the owners and proprietors of certain letters patent 
eranted and issued by the Unite a States of America to Henry Water- 
man, dated November 15, 1853, number 10243, of teens last-men- 
tioned letters patent a reissue was made, dated July 9, 1867, number 
of reissue No. 2675, for an Improvement in safety vi a sand said 
Henry Waterman has also obtained an exten: sion of said letters pat- 
ent and the reissue aforesaid for the period or term of seven VCars 
from the 15th day of November, 1867, which extension bears date 
the 26th day of March, 1868, which said last-mentioned letters pat- 
ent and reissue were assigned by the said Henry Waterman to the 
said George W. Richardson & Company, constituted as aforesaid, by 
assignment, bearing date the 19th day of July, 1867, recorded in the 
Patent Office of the United States, at the city of Washington, on the 
24th day of August, 1568, in liber 'T’®, page 199, of ‘Transfers of Pat- 
ents, and which said last-mentioned letters patent, reissue, and ex- 
tension were assigned by the said Henry Waterman to the said George 
W. Richardson & Company, constiuted as aforesaid, by assignment, 
bearing date the 30th day of March, 1568, recorded in the Patent 
Office of the United States, at the city of iene , on the 24th 
day of August, 1868, in liber X!°, page 163, of Transfers of Patents; 

And whereas Collis P. Huntington, of ine ae county, and State 

f New York, is desirous of acquiring an interest 1n said patents, re- 
fie and extension: 

Now this indenture witnesseth, that we, the said George W. Rich- 
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ardson, George Gould, William H. Poor, and Henry Waterman, con- 
stituting the firm of George W. Richardson & Co., for and in con- 
sideration of the sum of four thousand five hundred dollars, to us in 
hand paid by ie: wets Collis P. Huntington, the reeeipt whereof 1 
hereby acknowledged, have granted, sold, assigned, set over##nd con- 
veyed, and by these presents do grant, se I], aASSION, sel over, and COon- 
vey unto the said Collis P. Huntington, all the nicht, title, and in- 
terest which we and each of us have in and to the said inventions, 
as secured by said letters patent, reissue, and extension, and any 

and all extensions, reissues, and renewals of said patent, and 
883 any and all additions and improvements made, or hereafter 

tO be made, by any Ore ither of us to sald patented improve- 
ment upon all boilers, locomotive, steamboat or stationary, now 
or hereafter to be used for, to, and in the States of California, 
Oregon, and Nevada, and all other States, and also all Territories 


th 


and parts of States and Territories of the United States lying west of 


the Rocky Mountains, excepting that portion of the Pacifie railroad 
built pr which shall be built by the Union Pacific Railroad Com- 
pany, and also excepting the right of the Government of the United 
States to use on Government vessels or on stationary engines In Gov- 
ernment buildings, the same to be held and enjoyed by the said 
Collis P. Huntington for his own sole and exclusive use.and behoof, 

nd for the sole and exclusive use and behoof of his legal represen- 
ts tati ives and assigns, for the full end of the term for which said let- 
ters patent are granted, and for the term of any extensions thereof, as 
fully and entirely as the same would have been held and enjoyed by 
us had this grant and sale not been made. 

And We do hereby covenant, promise, and AMPree to and with the 
said Collis P. Huntington that we are the lawful owners of said let- 
ters patent and inventions, and that we have not eneumbered the 
premises hereby conveyed, or given or granted any right or license 
for the manufacture or use of said improvement or premises hereby 
eranted in any of said States or Territories, excepting to the Union 
Pacific Railroad ¢ ompany ior use upon their railroad. 

And we do further agree that the above-mentioned consideration 
of four thousand five hundred dollars includes the royalty for said 
valves applied and to be apphed to ten locomotives built and being 
built at the Schenect: any Locomotive Works for the Central Pacific 
Railroad Company. of California; also to patterns for locomotive, 
steamboat, and stationary valves, and drawings for making proper 
tools for construe ting said valves ; and that the said ‘Collis P. Hunt- 
ington, his executors, administrators, and assigns, is and are, for the 
considerati lO aforesaid, hereby authorized and licensed to use the 
said improvements, and cause the same to be manufactured, put 
upon and used ori all locomotives, steamboats, and stationary en- 

gines built or to be built at Schenectady or elsewhere east of 
OOF the Rocky Mountains, for the said Collis P. Huntington, Or 

his assigns, which are to be used by him or them, or by any 
company in which he or they are interested west of the Rocky Moun- 
tains. | 

And we do hereby release the said Collis P. Huntington and his 
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- 
executors and administrators from all claim for past infringement, 
if any, of the said letters patent, reissue and extension; and we do 
hereby covenant and agree to and with the said Collis P. yap hac 
ton, ~ executors, administrators, and assigns, at any and all times 
here , to execute and deliver LO the said Collis P. eit rbon, 
his sbeuaaes: administrators, and assigns, at his and their request, 
all such further COnVeVances and assuralces ot said ietters patent, 
or any reissues, extensions, or renewals thereof, as shall be required, 
and to warrant and defend the sale of the said interest in said patent 
and invention against all and every person and persons whomso- 


ie wy 


ever. 

In witness whereof, we have hereunto set our hands and seals the 
first day of October in the vear one thousnd eight hundred and 
sixty-eight. 
GEO. W. RICHARDSON. [seat. | 


17 tot - aiinad 
9 cent int. rev. stump, cancelied. | 


. . 
| 


fo-cent int. rev. stamp, cancelled. | 


HENRY WATERMAN. | SEAL. | 


' [5-eent int. rev. -tump, euncelled. | 
so . } ] ? ’ . : ‘ > 4 ey ro | , > ** \ ] » oa 
- Signed, sealed, and devered in presence of (the word “ Septembe1 


| 
interlined on first page before execution, and the words ‘or on sta- 
; tionary engines in Government buildings,” on third page, interlined 
before execeution— 
GEO. A. STONE. 
J. LANSING LANE. 


STATE OF NEW YORK,- |... 
Rensse laer County, } ii 
On this tenth dav of sewecccneaguer’ [S68, before me personally ap- 
peared George \W. lich: irdson, George Gould, W. H. Poor, and 
Henry Waterman, to me severally known to be the same 
» 3885 persons named in, and who executed, the foregoing instru- 
ment, and, each for himself, acknowledged the due execution 


thereof. . 
[SEAL.! GEO. A. STONE, 
| Notary Public, Troy, N. Y. 
| a-cent int. rev. Stuatyy|, cancelled, | 


Reeorded November 12. LSOS. 


Troy, RENSSELAER County, N. Y 


) S| May a 1S6. 
hic made this the first day of May, 1869. between 


fhis agreement, 
‘ | i. p ES 
! George W. Richardson & Co., of the first part, and Starbuck Broth- 
ers, of the second part, witnesseth: That for and in consideration 
of the sum of one thousand dollars, receipt of which is hereby ac- 
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souri River Railroad Company, and upon any and all branches and 
extensions of said road which said company may own or operate, or 
may at any time own or operate. 
And we do hereby release the said Burlington & Missouri 
387 River Railroad Company for all claim for past infringement, 
if any, of the said letters patent. 
In witness whereof, we have hereto set our hands and seals this 
twenty-ninth day of May, 1868. 
GEORGE W. RICHARDSON. 
GEORGE GOULD. 
HENRY WATERMAN. 
WILLIAM POOR. 


Sealed and delivered in presence of— 
A. D. LYON. 

J. LANSING LANE. 

JI. M. HORTON. 

J. TT GODDARD. 


STATE OF lowa, County of Des Moines 2 


| hereby certify that the foregoing’ is au correet COpy of an assign- 
ment of interest of inte rests in and to the invention therein men- 
tioned, executed by George W. Richardson, George Gould, William 
H. Poor, and Henry Waterman, to the Burlington & Missouri 
River Railroad Company, dated. Burlington, Iowa, November 9, 
1872. : 

GEO: O. MANCHESTER, 

[SEALT.. ] Notary Publie in and for said County. 


Recorded November LS, 1872. 
Liber A®’, p. 343. 


Whereas George W. Richardson, of Troy, in the county of Rens- 
selaer and State of New York, did obtain letters patent of the United 
States for an improvement in safety valves for steam boilers, which 
letters patent are numbered 58294, and bear date the twenty-fifth 
day of September, in the year one thousand eight hundred and 
sixty-six ; and 7 

Whereas the said Richardson subsequently assigned, sold, and 

transferred an undivided interest in said patent, or letters 
O55 patent, to other parties, and the undersigned became part 

owner, and at this date is the owner in his own right of.an 
undivided fifth part or proportion of the interests of said letters pat- 
ent, as will appear by the records of the Patent Office— 

Now, therefore, to all whom it may concern, be it known that, for 
and in consideration of the sum of one thousand dollars to me in 
hand paid, and other valuable consideration, the receipt of which is 
hereby acknowledged, [, William H. Poor, the undersigned, of the 
city of Troy, in the county of Rensselaer and State of New York, 
have sold, assigned, transferred, and set over, and by these. presents 
do sell, assign, transfer, and set over, unto Merritt Clark, of Poultney, 


= 
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in the county of Rutland and State of Vermont, the undivided fifth 
part of all the right, title, and interest whatsoever which I have in 
and to the said invention and in and to the letters patent therefor 
aforesaid, the said undivided fifth part to be held. and enjoyed by 
the said Clark for his own use ae behoof, and for the use and _ be- 
hoof of his legal re presentatives, to the al end of the term for which 
said letters patent are or may se oranted, as fully and entirely as the 
same would have been held and e nen by me had this assignment 
and sale not been made. 
In testimony whereof, I have hereunto set my hand and affixed 
my seal, this first day of July, A. D. 1878. 
| WILLIAM H. POOR. [srat.] 
[In presence of— 
CHAS. WING. 
W. F. POOR. 


Recorded July 18, 1878. 


Liber K*, p. 478. 
Troy, July 16, 1869. 
By terms of agreement between George W. Richardson Ww Co. 
and Starbuck Brothers, relating to the manufacture and sale of 
safety valves of George W. Richardson’s patent for and my the State 
of New York, said contract bearing date January 10, 18€8, the per- 


centage allowable and to be allowed for the sale of valves is 
089 = fixed at twenty per cent., said allowance to date from the date 
of execution of said contract; the percentage to be allowed 
agents and others for the sale of valves for and in the State of Ohio 


is fixed at twenty-five per cent., said allowance to date from the first 


day of a 1869. 
GEO. W. RICHARDSON. 
GEO. H. STARRUCK. 


Recorded February D, 1S79. 


Liber K**, p. 479 
or value received, I, George M. Tay i assignee in bankruptey 
Benjamin Starbuck and George H. Starbuck, hereby sell, assign, 
transfer and set over to Joseph Bb. Carr, a Troy, N. Y.. all the ri¢ht, 
title, and interest of said Benjamin Starbuck and George H. Star- 
buck, composing the firm of Starbuck Brothers, in and to a certain 
contract and agreement, bearing date January 10, 1868, and _ re- 
corded in the Patent Office February 6, 1868, in Liber D!°, page 86, 
of Transfers of Patents, between G. W. Richardson & Co. and Star- 
buck Brothers; also in and to a certain other contract and acree- 
ne Pr eet the same parties, bearing date May 1, 1869, and re- 
corded the Patent Office July 10, 1869, in Liber X", page 333, of 
Transfers of Patents; also in and to a certain other contract and 
<phase nit t be tween said —e W. Richardson Ww Co. and George 
H. Starbuck, bearing date July 16, 1869, amending the said avrec- 
ment of January 10, 1868. : 
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In witness whereof, I have hereto set my hand, this tenth day 
December, 1878. 
GEORGE M. TAYLOR, 
Assignee in Bankruptcy. 
Witness : 
N. DAMIPALE. 
SHELDON A. GILLESPIE. 


Recorded February 5, 1879 


390 Liber Y*", p. 100, 


Know all men by these presents, that we, George W. Richardson 
and Sarah M. Gould, of Troy, In he State of New York, Henry ied 
man, of Hudson, In sa id $ tate, and Merrit t ¢ ark, of Poultney, 1 the 
State of Vermont. bees the owners of or being interested in the 
ownership of the patents hereinafter mentioned and caked in 

onsideration of fifty thousand dollars to us collectively paid by The 

Consolidat ae Safety Valve Company, a corporation duly organized 
under the statute |: joi the State,of Connecticut, and located at 
Hartford, in youre State, by the issue to us of fifty thousand dollars, 
par value, of its capital stock, the receipt whereof we do hereby ac- 
knowledge, have sold, assigned, transferred, and set over, and by 
these presents do sell, assign, transfer, and set over, unto the said 
The Consolidated Safety Valve Company the following-deseribed 
patents of the United States, and all our right, title, and interest 
therein, individually and as members of the firm of George W. Rich- 
ardson & Co., if we are members of said firm, viz: No. 58249, issued 
to George W. Richardson, September 25, 1866, for steam safety valves; 
No. 83320, issued to George W. Richardson and Henry Waterman, 
October 20, 1868, for improvements In steam safety valves: No, 
85963, issued to George W. Snces caeilets January 19, 1869, and the 
invention secured or intended to be secured by said patents, and all 
reissues, extensions, and renewals of the same, or either of them, 
which may be hereafter granted; meaning.and intending to convey 
hereby the right to demand, collect, and receive any and all sums 
of money which is now due to us, or said firm of George W. Rich- 
ardson & Co., for royalties, patent fees, and infringements of said 
patents, or either of them ; hereby authorizing said grantee to take 
any and all proper and necessary steps, by suits or otherwise, to col- 
lect, receive, and enjoy all that may be due from users and infringers 
of said patents, or either of them. | 

The said patent and inventions, and all the matters herein and 
hereby assigned and conveyed, to be held and enjoyed by the said 

The Consolidat ed S: afety Valve » Comps LLY, its successors and 
39] assigns, as fully and complet telv, in all respects, as the grantors 
could have done havedone had not this a isslonment been made 
and further, the grantors, each for himself only, agree to and with 
the grantee corporation that if they, invividually or jointly, make 
any invention or inventions relating to safety valves, that they will 
sign and convey the same to the said The Consolidated Safety 
alee Company and the patents therefor when granted, and that 
30—547 
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they will do all proper and necessary acts and things to apply for 
and obtain patents for such inventions, if any are made, the said 
corporation paying all costs and expenses the reof. 

In witness whereof, we, the said grantors, have hereunto set our 
hands and seals, this fifteenth d: ay of February, 1879. 


5 
7 
| 


GEO. W. RICHARDSON. [SEAL. 
SARAH M. GOULD. | SEAL. 
HENRY WATERMAN. SEAL. | 
M. CLARKE. T SEAL. 


In presence of— 
| Pate , eat: 
Witness of signatures of G. W. Richardson, Sarah M. Gould, 
He _ y W ater man— 


W. RICHARDSON. 


eee to signature of M. Clarke— 
E. CLARKE. 


Recorded February 26, 1879. 
Stipulation. 


United States Circuit Court, Northern District of Illinois. 

THE CONSOLIDATED SaFETY VALVE Co. v. Erastus B. KuNKLE. 

It is hereby stipulated and agreed that the foregoing affidavits ‘i 
and depositions of Forbes, Richardson, Moore, and Hoadley in the 
above-entitled cause shall be deemed and taken to be originals, and 
that the pleadings and copies of patents pre herein are accurate de 
and true copies of the originals on file. 

Chicago, 5th July, 1882 

THOS WM. CLARKE, 
Of Couusel for Comp’t. 
J. H. RAYMOND, 
Of Counsel for Deft. 
{ndorsed: Filed July 6th, 1882. W. H. Bradley, cl’k. 
392 NORTHERN District oF ILLINOIS, 8s: 

I, Wiliam H. Bradley, clerk of the circuit court of the United 
States for said northern district ‘of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of: the rec- 
ord of all the proceedings had in said court in said entitled cause, 
wherein The Consolidated Safety Valve Company is the complain- 
ant and Erastus B. Kunkle is the defendant, as the same appear 
from the files and records of said court, now remaining in my cus- 
tody and control. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in sald district, this 
tenth day of July, A. D, 1883. | 

j 


[SEAL. ] | WM. H. BRADLEY, Clerk. 
Endorsed on cover: N. Illinois C. C. U.S Be D047. The Con- 
solidated Safety V alve C Jompany, appellant, vs. Erastus B. Kunkle. 


Filed August 16th, 1883 
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Supreme Court of the United States. 


IN EQUITY. 


CONSOLIDATED SAFETY VALVE COMPANY 
V. 


KRASTusS B. KUNKLE. 


STIPULATION. 


[t is hereby stipulated and agreed by and between 
the parties to the above-entitled cause, that, by a stip- 
ulation of the parties herein made and entered into 
before this cause was at issue in the Circuit Court, 
the record in the case of the Consolidated Safety 
Valve Company v. The Crosby Steam Gage & 
Valve Company, heretofore and now pending in the 
United States Circuit Court for the District of Massa- 
chusetts, and heretofore heard in the Supreme Court, 
should be considered a part of the record in this 
cause, and that either party hereto should use and 
refer to any part or parts of the record in said cause, 
and that the matters and things hereinafter contained 
and referred to were so used and referred to in the 


hearing of this cause in the Circuit Court; and the 
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parties hereto hereby consent that the record of this 
cause now pending in the Supreme Court shall be 
amended by inserting the matters and thines herein- 
after contained; to wit, — 

First. The deposition of Henry Waterman taken 
in the said suit between the appellant herein and the 
said Crosby Steam Gage & Valve Company, as fol- 


lows: — 


Boston, October 26, 1880. 


DEPOSITION OF HENRY WATERMAN. 
Direct Examination by THos: Wm: CLarKE, Esq., of 


| Counsel for Complainants. 


| Int. 1. What is your name, age, residence and oecupa- 
tion ? 

Ans. Henry Waterman; sixty-five; Hudson, N.Y.; and 
[am now engaged in the introduction of improvements in 
the locomotive engine. 

Int. 2. Have you been connected with any railroad’ in 
charge of the locomotives; if so, what railroads, in what 
capacity, and when? 

Ans. In 1838 I took charge of the machinery of the Hud- 
son & Berkshire Railroad, and remained in that capacity un- 
til 1842. In 1851 or 1852, I took charge of the machinery 
of the Hudson River Railroad. I was there about two years. 
I took it temporarily, the road being new. I then resigned. 
Since 1852 I have been almost the entire time engaged in 
experimenting with machinery. I have been occupied with 
inventions, and am engaged in that now; mostly appertain- ve 
ing to locomotive engines. 


Int. 3. During the time when you were in charge of loco- 


motives on any railroad did you have occasion to consider 
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the working of the safety-valves of the locomotives; and if 
so, what did you find to be the defect of the ordinary safety- 
valve, and did you try to remedy it, and with what result? 

| Objected to as immaterial and incompetent. | 

Ans. During the first year I had charge of the Hudson 
River Railroad my attention was called. to the Bourdon 
steam gauge, being the first steam gauge outside of the old 
mercury gauge I ever saw. We were using the old ordinary 
safety-valve with the lever and spring, and I found we had 
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been very much deceived as to the true pressure of the 
steam ; that the steam would rise to a very high figure above 
the blowing point. In one case I had set a valve to blow 
at one hundred and thirty, as I supposed—the steam had 
risen to one hundred and seventy. I at once set about find- 
ing a remedy for it. My first thought was a weight applied 
to the lever, which would give a constant load upon the valve. 


I knew that the undulations and bouncings of the engine 


would act unsteadily, so I passed the rod that held my 


weight down into a cylinder, upon which I put a piston, and 
filled the cylinder with oil. This entirely prevented the 
bouncing effecting the weight, and it worked very satis- 
factory to me. It had only this defect: the steam would 
rise about five or six pounds above the blowing point; but 
that I did not care for, as I had already submitted to such 
immense margins of pressure I did not feel afraid. I had 
one of these valves upon a locomotive named “ Lowell,” set 
at one hundred and twenty pounds pressure, and during one 
of her trips she blew open one.of her side seams in the waist 
of her boiler. I had no spare engines, and I thought I could 
use her with a low pressure of steam upon a construction 


train, provided I could make a valve in which the steam 


would not rise above a certain point at which it was set to 
blow, and I constructed a valve with a supplemental area on 


the top of the valve, and put it upon the “Lowell” with a 
lever, weight and oil dash-pot. The first time we fired up 
the “ Lowell” after this valve was put on her, very suddenly 
the valve opened and produced a great panic among the 
workmen in the shop. I went at once into the cab and 
found steam and water escaping from the safety-valve, and 
[ took hold of the lever and pulled the valve down. I in- 
structed the engineer to watch it closely and not allow it to 
escape freely, and to pull it down whenever he thought 
proper. I had attained the object I set out to accomplish. 
[t kept the steam strictly within the blowing point. It 
would blow the steam down considerably, but I did not care 
for that on this engine. 

Int. 4. Did you ever, before the year 1866, find any 
safety-valve capable of preserving the working pressure in a 
boiler, of keeping the pressure at the working pressure and 
not allowing it to rise above it, and of relieving the..boiler 
from excess of pressure with but small loss of pressure ; and 
if so, When and where did you encounter such a valve? 

| Objected to, it being immaterial what the witness failed to 
discover. | 

Ans. I never saw or encountered such a valve previous to 
1866. My valve let the steam down about fifteen pounds, 
which would not be practical for an ordinary locomotive ; 
besides, it would have to be watched very closely or it 
would blow the water out of the boiler. 

Int. 5. Would a valve of the description ‘inquired of in 
the last interrogatory have been a desirable safety-valve for 
introduction into the market, and would it have been likely 
to have reached a considerable sale ? 

[ Objected to as incompetent so far as tt calls for opinion. | 

Ans. During my early experiments we were. burning 


wood in our locomotives; the strength of the fire would 
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immediately die out in shutting off the blast. In the mean- 
time coal had been introduced generally as fuel on locomo- 
tives. The coal fire, when blown into great intensity, will 
go on and throw out large volumes of heat after the blast is 
off. It would have what I should call momentum, and 
steam would rise rapidly. In the anthracite engine there 
was a supplemental lever upon the safety-valves, and the 
engineer was instructed to change the pressure to prevent 
an accumulation under the valve to an undue point. After 
the introduction of coal the locomotive boiler explosions 
were reported frequently; every railroad in the country I 
knew of was suffering disasters of that kind. Such a valve 
as inquired of was thought at that time to be very desirable, 
and when such a valve was shown, it was adopted with 
remarkable rapidity. 

Int. 6. When was such a valve first introduced, and 
whose manufacture was it? 

Ans. In the year 1866 such a valve was introduced by 


e 


Mr. George William Richardson. 


Int. 7. Whether or not that valve went into use; and if 


so, how rapidly and to what extent? 

Ans. I think I never saw a new contrivance in my life so 
readily adopted, and that went into such general use. | 
think it safe to say that almost all the coal-burning roads 
adopted it at once. The Baltimore & Ohio was the last 
ereat road that adopted it; and after they had tried one, 
they ordered this valve for all their locomotives at once. 

Int. 8. Whether or not the Richardson valve has held the 


market with railroads since 1866 ? 


Ans. It held the market without a competitor for a great 


many years, and I think it safe to say that it holds the mar- 


ket to-day. 


Cross Hxamination by Witt1aAM A. Herrick, Esq., of 
Counsel for Defendants. 

Cross-Int. 9. Are you a stockholder in the plaintiff cor- 
poration ; and if so, to what extent? 

Ans. I am a stockholder, and own about one eighth of 
the stock. | 

Cross-Int. 10. Did you take out a patent for the valve 
which you say you invented, and described in your direct 
examination; and if so, when and where? 

Ans. I did, in 1853, in the United States. 

Cross-Int. 11. Did you ever claim that your invention, as 
secured by those Letters Patent, anticipated the invention 
of Mr. Richardson to which you have referred as patented 
in 1866? 

Ans. I believe I have claimed that, as far as relieving the 
boiler was concerned, I did anticipate it. 

Cross-Int. 12. What feature in the construction of your 
valve did you claim anticipated the Richardson valve ? 

Ans. In the supplemental surface and action of the steam 
upon it to assist its rising. 

Cross-Int. 18. Did you become a partner with Mr..Rich- 
ardson in the manufacture and sale of valves; and if so, 
when ? 

Ans. I became his partner in 1866 or 1867. 

Cross-Int. 14. What was the style of the firm, and how 
long did you remain a partner with him in the manufacture 
and sale of valves? 

Ans. G. W. Richardson & Co. was the name of the firm 
which is undissolved to-day. 

Cross-Int. 15. Did you convey to G. W. Richardson & 
Co. your patent obtained for your valve? 

[ Objected to as immaterial and incompetent. ] 
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Ans. My first patent was only for the weight and dash- 
pot. I made no mention of the valve itself except in the 
drawing. By my terms of conveyance I was to let them 
have my patent and obtain a reissue for the valve. I did 
obtain a reissue for the valve and conveyed it to them. 

Cross-Jnt. 16. Was that reissued patent conveyed to the 
plaintiff corporation ? | 

Ans. It was not. 

OCross-Int. 17. Why not? 

Ans. It had expired. | 

| Lhe witness wishes to make the following explanations 
and additions : | | 

1. With regard to my statement that my valve blew down 
oauge 
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the pressure fifteen pounds, I wish to say that the y 
showed a reduction of fifteen pounds when I pulled the valve 
down; how much below that it would have gone I do not 
know. 

2. And with regard to my answer to cross-interrogatory 
1i, I wish to say that I thought the question related to any 
time previous to 1866. In my reissued patent of July 9, 
1867, I described the action of my valve as it then stood, as 
doing all that Richardson claimed for his valve, and as a 
result of experiments made with my valve after Richardson 
had introduced his valve. 

Cross-Int. 18. Will you please look at the drawing now 


shown you, and state whether that represents the valve 


secured by your reissued Letters Patent? 
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Ans. To the best of my recollection it is a fair represen- 
tation of it. I do not know that it shows the proportions as 
I drew them. I drew the proportions carelessly, without 
any reference to making them exactly as I made my valve. 
[ took out my patent for another party who wanted it; both 
he and myself cared only for the weight and the dash-pot, so 
| had no intention of giving my valve an exact representa- 
tion. 

Cross-Jnt. 19. Do you refer in your last remark to your 
original Letters Patent, or to the reissue ? 

Ans. I referred to my original patent. 

Ovoss-Int. 20. Will you please produce and annex to your 
deposition a topy of your specification and claims of your 
reissued patent? 

Objected fo as ~mmaterial. | 


y fns. | produce a COps thereof. as follows — 
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UNITED STATES PATENT OFFICE. 
LETTERS PATENT No. 10,2483, DATED NOVEMBER 15, 1853: 
REISSUE No. 2675, DATED JULY 9, 1867. 


GRANTED HENRY WATERMAN, OF HUDSON, N.Y. 


rs 


IMPROVEMENT IN SAFETY VALVES 


The schedule referred to in these Letters Patent and making part of the same 
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Lo all whom it May CONCErIL- 

be it known that I, Henry Waterman, of Hudson in the 
County of Columbia in the State of New York, have invent- 
ed a new and useful improvement on the safety-valve for 
steam generators ; and I do hereby declare that the following 


is a full, clear and exact description of the construction and 


operation of the same, reference beng had to the annexed 


drawings making a part of this specification, in which — 

A represents a vertical section of part of the boiler. 

5 represents a vertical section of the valve. 

C, the ordinary lever. 

D, the weight. 

K}, the rod upon which the weight is suspended. 

F’, the piston attached to the rod E. 

G, the cylinder in which the piston F moves freely. 

H is a stand by means of which the cylinder is attached 
to the hoiler or other permanent support. 

[ 1 I I represent the fluid in the cylinder G which covers 
the piston F 

kkk vepresent the overhanging part of the valve, which 
increases its area outside of and beyond the ground-joint. 


J] represent i concentric rim Or ledge that directs the steam 
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upwards against the overhanging part 4’, by means of which 
the valve is assisted in rising. 

In the ordinary safety-valve of steam generators it has 
long been known that there existed a strong inclination or 
attraction between the valve and the seat other than that 
produced by the superincumbent weight or force; or, in 
other words, when the valve is loaded so that steam shall 
commence to escape from the generator at a given density 
or pressure of the steam, it requires a greatly increased force 
against the valve to raise it to a distance from the seat that 
will allow any near approach to the full capacity of the valve 
for effecting the escape of steam. This is true when the 
superincumbent force is constant, as in the case when a 
weight is used; it is still more forcibly felt when the super- 
incumbent force is a spring, as is the case in all locomotive 
engines, for the reason that the force of the spring increases 
as itis moved. I construct the safety-valve of steam gener- 
ators so that the aforementioned disposition shall be counter- 
acted and its evil effects entirely prevented. I desire to use 
a weight, whenever it is possible, for the reason that the 
force due to its gravity is constant. The weight‘is generally 
used with the generators of stationary and steamboat engines. 
In the case of locomotive engines, however, their jolting, 
when in motion, causes the valve (when a weight is used) 
to jump up from its seat before the steam has attained sufh- 
cient density or pressure to raise it. To counteract this 
jolting, jumping tendency, I attach to the weight a piston 
working in a liquid dash-pot. This will only prevent the 
jolting tendency, however. Another contrivance is necessary 


to counteract the disposition of the valve to stick or be at- 


tracted to the seat. For this purpose I construct the valve 


and seat so that the escaping steam sball act upon an in- 


creased area of the valve after it has raised from its seat; or, 
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in other words, so that, when the valve has raised from its 
seat, the escaping steam is so directed that its force strikes 
an overhanging or projecting annular surface on the top of 
the valve and outside of and beyond the ground-joint. Thus 
in the drawing & & indicates this overhanging or projecting 
annular surface, while // indicates a concentric rim or ledge 
so constructed as to turn the force of the escaping steam 
against Ak. This force may be modified by a proper modi- 
fication of the overhanging or projecting annular surface ; 
thus, if the overhanging surface be large, the force of the 
steam will suddenly open the valve, and discharge so much 
steam that the pressure in the generator will be considerably 
reduced before the valve closes. This overhanging surface 
kk may, however, be made so small that but little more 
than the surplus steam actually generated will escape. In 
either case, besides overcoming the sticking or attraction of 
the valve to the seat, this most desirable object will be at- 
tained, to wit, the steam pressure in the generator will not 
rise a particle above the initial point of escaping. The 
peculiarity of this form of valve. is this: that while it pre- 
vents the steam from rising above the initial point of blow- 
ing, the valve will remain open until the pressure is reduced 
below the initial point of blowing before it will be allowed 
to close. The success or efficiency of it must depend upon 
a proper proportion of the parts 4% and //; thus, if those 
parts are of large proportion, and the steam allowed a free 
discharge between them, it will not at all assist the valve in 
rising. Again, if they are made too large, and the escape 
between them be too small, it will cause the valve to rise 
too easily and remain open too long, so that the steam will 
be so much reduced in pressure as seriously to impair their 
economical and efficient condition. It has been found in 


practice, for instance, that in case of a safety-valve, such as 
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is usually used in the locomotive engines, of about two and 
a half inches in diameter, with a. pressure of steam about 
one hundred and thirty pounds per square inch, if the over- 


hanging part & & is made of a diameter of about one sixth of 


an inch on each side, larger than the valve proper, and the a 
ledge or rim 77 is made of a diameter about one sixteenth on . 
each side, larger than 4 /, so as to leave an opening of about 

one sixteenth of an inch in space between the parts k* and 


/7, and the part kk is made to sink down into the cavity 
4 
formed by the parts /7 about one sixteenth of an inch, the 
fs 
valve will rise and will discharge the steam freely until the 


pressure is reduced about three pounds per inch below. the 


j 
initial point of blowing, which I consider a most desirable ’ 
and efficient operation ; these being the proportions when the 


pressure is used of different density until a small margin of 
difference is obtained between the opening point of pressure 
and the closing. Thus it will be seen that when it is ascer- 
tained that the generator has sufficient strength to bear with 
perfect safety a given load or pressure, the use of this 
valve will not allow the pressure to exceed that point 
when the valve has been gauged to said point. LBoiler ex- 
plosions, caused by excessive pressure, will, therefore, be 
entirely prevented, and boiler leakage, caused by great va- 
riations of pressure and temperature, will also be prevented. 

The operation of this contrivance is as follows: As be- 
fore stated, I prefer, in order to attain a most perfect action, 
to use as a superincumbent force a weight which will put 
upon the valve a steady, uniform force, which will not 
increase: as it is raised; and to counteract any jolting ten- 
dency, I use the piston F, working in the cylinder G, im- 
mersed in the IIII. It is evident that the piston cannot 
move in the cylinder without requiring the fluid to pass 


from one side of the piston to the other. I make the piston 
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sufficiently small, so that. it will not only move without 
touching the sides of the cylinder, but will allow the fluid to 
pass slowly, yet freely. Thus it will be seen that the pis- 
ton will move slowly to its proper position, avoiding any 
sudden motion caused by jar or jolting. Then when the 
steam has been raised to a point that, by its pressure upon 
the lower side of that portion of the valve within the area 
of the opening through the seat, it is enabled to raise the 
superincumbent weight, it will allow the steam to escape. 
This escaping steam is then, by the concentric rim or ledge 
//, directed upward against the enlarged area of the valve, 
made by the overhanging part 4%, the comparative size of 
which must be such, and the size of the orifice made by the 
approach of the parts 4, and the parts 7,7 must also be 
such, as to form a sufficient retardment of the escaping steam, 
or just sufficiently to raise the valve and counteract the 
sticking tendency of the valve before mentioned; for, as 
before mentioned, when the valve is assisted too much by 
the improper proportion of these parts, the valve will stay 
open too long, the steam will escape until it will be too 
much reduced in pressure. This action will defeat the ob- 
ject I have in view, which is to keep the pressure of the 
steam as near as possible the initial point of blowing, and 
not allow it to go above that point, and not to escape mate- 
rially below it. | 

What I claim as my invention and desire to secure by 
Letters Patent is — 

1. The piston F, attached to the weighted end of the 
valve lever, within the cylinder G, and immersed in the 
liquid in the cylinder, combined and operating in the man- 
ner and for the purpose herein described. 

2. I also claim the concentric rim or ledge // and the 


aa @ 


overhanging part of valve &*, constructed, combined and 
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operating in the manner and for the purpose herein set 


forth. 
HENRY WATERMAN. 


Witnesses: 
GEO. W. RICHARDSON, 
W. H. Poor. 


Cross-Int. 21. Do not the letters K K and L, in the draw- 
ing contained in cross-interrogatory 18, correspond to the 
letters Ak and 7, in the specifications introduced into your 
last answer ? 

Ans. They do. : 

Cross-Int. 22. Did you not inform Mr. Richardson before 
going into company with him that if he manufactured valves 
under his patent of 1866 he would infringe your invention 
of 1853? - 

| Objected to as incompetent and immaterial. | 

Ans. I did not; nothing of the kind. The first I ever 


saw of Mr. Richardson, he came to Hudson and called on . 


me, and remarked very cautiously that he had heard I had 
a patent for a safety-valve. He seemed to be hesitating 
considerably about introducing his subject, and I said to him 
just this, “I know what you have come for; let me do the 
talking.” I went to a trunk and pulled out my old parch- 
ment of a patent, that had not seen the light for thirteen 
years. I pointed to my valve as shown in the patent draw- 
ing and said, “I can make that valve do just what yours 
does.” I said this because I had experiments made at 
Greenbush with it. “It is folly,” I said, “for us to quarrel. 
[ can’t make my valve because I never used a spring upon 
it, and only can use it in connection with a weight; and if I 
reissue my patent you can’t make your valve until the ex- 
piration of my patent. So there will be a dead-lock here 
for a little over seven years.” I then proposed to him that 


& 


- 
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I would pay one half of all their expenses if they would 
give me a one-third interest in a company combining the 
patents of Richardson and Waterman. A contract to this 
effect was signed the next day. 

Cross-Int. 23. What did you understand to be the feature 
distinguishing Richardson’s patent of 1866 from your reis- 
sued patent ? 

Ans. I considered it mainly in the use of the spring, and 
in the fact that my original valve relieved the boiler the 
same as his. 

Cross-Int. 24. Were G. W. Richardson & Co. interested 
in the suit in the Circuit Court of the United States, Dis- 
trict of Massachusetts, entitled George W. Richardson v. 
Hdward H. Ashcroft 4 | 


| Objected to as immaterial and incompetent. | 


Ans. They were. 

Cross-Int. 25. Were you familiar with the proceedings in 
that suit? 

| Objected to for same reasons. | 

Ans. I don’t think I was. I never was present but once 
during the taking of testimony. I read only a small portion 
of the testimony. : 

Cross-Int. 26. Who was the witness testifying when you 
were present 


[ Objected to for same reasons. | 


Ans. It was the first witness, 


Mr. Hill. 
Boston, October 27, 1880. 

Direct Huamination resumed. 
Int. 27. When you tried your experiments with your 
valve, was it after you had heard of the Richardson valve 
and its work and success, and did you make your experi- 


mental valves like your original valve on the “ Lowell ;” and 
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if not, what changes did you make in them, and how did 
you proceed ? 

Ans. It was after I heard of the success of the Richard- 
son valve. I did not make them like the original valvé: on 
the “Lowell.” My original valve had more supplemental 
surface than my experimental valve, larger proportion of 
supplemental surface. It had practically no opening or 
stricture, and was as tight as | could make it to work with- 
out friction. I procured a Richardson valve, —it had his 
name on it, —and conformed as near as I could in my ex- 
perimental valve to the proportions of parts of the Richardson 
valve and their relations to each other. My experimental 
valve generally conformed in form to my original valve. 
After several trials with the experimental valve, mostly in 
enlarging the capacity of the stricture, I sueceeded in mak- 
ing it open promptly, and relieve the boiler, and close with 
il loss of about three pounds. pressure per square inch. 

Int. 28. Did you load these experimental valves with a 
spring or weight? ; 


Ans. I used a direct-acting spring like Richardson’s. 


Cross Hxamination resumed. 

Cross-Int. 29. When were the experiments referred to in 
your answer to interrogatory 18 made, and where? 

Ans. Somewhere about midsummer, 1867, in Greenbush. 
That is my best recollection of it. ? 

Cross-Int. 30. Who was the George W. Richardson who 
witnessed your signature to the specification and claims in 
your reissued patent? 

Ans. The inventor of the Richardson valve. 

Oross-Int. 31. Was the application for the reissued Let- 
ters Patent made after you went into company with George 


W. Richardson ? 
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Cross-Int. 32. Was Mr. Richardson aware of the applica- 


Objected to as immaterial and cncompetent. 


ae . 
) Ans. He was. 
Cross-Int. 33. Did he examine your specification and 
claim for your reissued patent ? 
| Objected to. | 
Ans. I don’t know whether he did. Iam rather inelined 
to think he did not. 
Cross-Int. 34. But it was agreed, was it not, between you 
and him, that you should take out this reissued patent, which 
you did? 
[ Objected to as ~mmaterval . | 
Ans. No, it was not. It was agreed-that I should apply 
for it. 


Complainants offer nN evidence certified COPY of l/nited 
i e4 ad e/ « 
States Letters Patent to Henry Waterman, No. 10,243, dated 
November 15, 1853, and the same-is marked “Complainants’ 


Exhibit Waterman Patent, G.S., Hxaminer.” | 


HENRY WATERMAN. 


Attest: GEO. SHEFFIELD, Special Haaminer. 


COMPLAINANTS’ EXHIBIT WATERMAN PATENT. — 
. &., Bar. 


oe se re 


LETTERS PATENT OF THE UNITED STATES No. 10,243. 


GRANTED HENRY WATERMAN, NOV. 15, 1853. 


STEAM SAFETY VALVE 


SPECIFICATION 


To all whom at Way COoNCeT TN : 


Be it known that I, Henry Waterman, of the city of Hud- 
son, County of Columbia, State of New York, have invented 
a new and improved mode of constructing the safety-valves 
of locomotive engines; and I do hereby declare that the 
following is a full and exact description thereof, reference 
being had to the accompanying drawings and letters of ref- 
erence marked thereon. 

Owing to the jolting of the locomotive engine when in 
motion, it was found necessary, at an early day, to discard 
the use of the simple weight upon the lever of the safety- 
valves, as large portions of steam would be blown off when 
the pressure was below the point indicated by the mean 
pressure of the weight upon the valve ; as, for instance, when 
the boiler was suddenly thrown upward the weight would 
continue to go up, so that by the recoil and momentum the 
valve would be a portion of the time raised from its seat, 
and the steam allowed to blow off when below the desired 
point of pressure. The spring balance was substituted and 
has been generally used or applied to the lever of safety- 
valves. 


It has been long known that the spring balance is an im- 
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perfect indication of the pressure of steam, from the follow- 
ing causes : — 

The safety-valve in raising will raise the outer end of 
lever that rests upon, though a much greater distance than 
the valve itself as the proportions of power of the lever, as, 
for instance, a lever of a power of twelve times, resting on 
a vaive, say two inches diameter, when the valve is raised 
to its full capacity, say one half inch, will raise its outer end 
six inches, a distance quite impossible with an ordinary 
greatly increasing the pressure bal- 


—_ 
< 


spring balance, without 
ance, consequently at the same time increasing the pressure 
of the steam, so that it will be seen an adequate: discharge 
cannot take place with a spring balance resting upon; taking 
another instance, suppose a valve to raise one eighth of an 
inch, which allows an escape of about one fourth the capacity 
of the valve, the outer end of lever will raise one and a half 
inch; if to this a spring balance is attached with a scale of 
one twentieth of an inch to the pound, it is evident that the 
pressure will be increased thereby thirty pounds per inch. 
To remedy this difficulty, I propose to use the simple weight 
and lever so as to attain as near as possible a constant and 
uniform pressure upon the valve; and in order to prevent 
the vibrations of the weight and lever, I apply to outer end 
of lever a rod that descends vertical, by which the weight is 
suspended to lever at the bottom of said rod. Below the 
weight attach a small piston of about three inches diameter. 
Surrounding this piston I place a cylinder in which this pis- 
ton is allowed: to move freely and easily; the cylinder ts 
firmly attached to boiler or other convenient parts ; into this 
cylinder I put a fluid, — mercury, oil, alcohol or water. I 
prefer good sperm oil. This fluid must fill the cylinder to 


near the top so as to completely cover the piston. It is 


evident that the piston can move no faster than the fluid is 
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yf dischat one surplus steam, 


by having an adequate fa 
ded in securing a uniform temperature and 
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pressure in the locomotive boller, pr 


ting almost entirely 
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\ represents the rear part 


> . j q 
B represents the ordinary snafety-valve. 


( ‘ . Sos i rr.Yy 
\, represents the ordinary leve) 


D represents the weight. 


kK represents the ro upon which the weicht is suspended 


KY re presents the piston attached to rod E. 


va 


(5 represents the C\ linder. in which the piston ie is allow- 


ed to move freely. 

H is a stand by means of which the cylinder Is attached 
LO boiler A. 

[ 1 I I represents the fluid in eylinder G, which covers the 
piston I’. 


What I claim as my improvement, 
attached to the weighted 


and desire to secure 


by Letters Patent, is the piston F 
end of the valve lever within the cylinder G and immersed 
in the liquid in the eylinder, combined and operating in the 


rely described. 


the purposes herel 
HENRY WATERMAN. 


manner ana Ol i 


W it nesses ° 
DARIUS PECK. 


JAMES CLARK. 
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Second. That the following is a true, full and cor- 
rect copy of the drawings of the reissue of the said 
Letters Patent so issued as aforesaid to the said 


Henry Waterman, July 9, 1867. 


Third. That the following facts were and are 
admitted by the appellant and appellee and stipulated 


into this record: to wit. — 


Kirst, that the said Waterman had talked with the 
partners of the said George W. Richardson with a 
view to entering the partnership prior to the -first m- 
terview had between the said Waterman and the said 
Richardson, as testified to by the said Waterman; and 
said partners Gould and Poor had favored the admis- 
sion of Waterman as a partner, and Richardson had 
not favored it. Second, that the said George W. 
Richardson & Co. never made a valve in accordance 
with the specifications and drawings of either the 
said original, reissued or extended Waterman patent. 
Third, that the said firm never marked a valve made 
and sold by it with the number or date of the said 
Waterman patent. Fourth, that the said firm never 
made any threat to bring suit and never did bring any 
suit against any one under the said Waterman pat- 


ent, and in the licenses and assignment granted by 


said firm under said Richardson patent, did not uni- 
formly but did once refer to the said Waterman pat- 
ent. Fifth, that after the said Waterman was admitted 


to said firm, the said Waterman patent was reissued, 
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and was extended and assigned to said firm, but no 
member or employee of said firm signed or executed 
any of the memorials or affidavits or other papers 
upon which the said extension of the said Water- 
man patent was granted, but the said reissue and 
extension was assigned to the said firm so as afore- 


said. 


Fourth. It is further stipulated that the answer 
of the defendant and appellee herein shall be amended 
by inserting, after the ninth paragraph thereof and as 


nine and one half, the following; to wit, — 


< 


This defendant further answering, says that, to wit, in the 
year 1867, the said Waterman patent so granted to Henry 
Waterman, November 15, 1853, was reissued by the said 
Waterman for the benefit of the said George W. Richardson 
and others then associated with him in business, and that 
the same Richardson participated with him in procuring the 
same by signing the specifications thereof as a subscribing 
witness; and that the said reissue so granted as aforesaid is 
for the same invention as is described and claimed in the 
said Richardson patent No. 58,294, or the substantial and 
material parts thereof; and that thereupon and thereby, the 
said acts of said Richardson amounted to an abandonment of 
the invention so purporting to be described and claimed in 
the said patent No. 58,294, and did thereby admit and pub- 
lish that he, the said Richardson, was not the true and origi- 
nal inventor thereof, but that the said Henry Waterman was ; 
wherefore the said Richardson and those claiming by, 
through and under him should be, and in equity are, estopped 


from asserting that said Richardson was the inventor of or 


Se ae ——— f 
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entitled to any benefit under the claim of the said Letters 


Patent No. 58,294. 
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Solicitor for A Ippella nz. 
JAMES H. RAYMOND, 
Solicitor for Appellee. 


September 30, 1885. 
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Supreme Court of the Cited States. 


OCTOBER TERM, 1885. 
APPEAL FROM NORTHERN DISTRICT OF ILLINOIS. 
No. 255. 


CONSOLIDATED SAFETY VALVE COMPANY 
v. 
Erastus B. KUNKLE. 


MOTION TO ADVANCE. 


Appellants state — 

1. That the cause is an injunction bill in which 
they were complainants on two patents for safety- 
already 


valves, one granted September 25, 1866, 
expired,—the other granted January 19, 1869, 
which will expire January 19, 1886. 

2. That these two patents have been construed by 
this Court, with all the documentary evidence of an- 
ticipation on the present record before this Court, in 
the case of the present complainants and appellants 


against the Crosby Steam Gage & Valve Company, 


Nos. 126, 127, at the last term. 


3. That the issues of the present case are, whether 


| 
ke ' 


the construction given to the patents by this Court 
shall be maintained, and whether defendant has in- 
fringed according to that construction. 

4. ‘That the cause probably cannot be reached in 
its order before the expiration of the complainant’s 
patents. 

5. That on a new injunction bill and motion, filed 
in Indiana, where defendant resides, after the deci- 
sion of the said Crosby case by this Court, based on 
a sale made after said decision, the Court below held, 
in May last, that the opinion of the Court in [linois 
in this cause was binding, as res adjudicata, in a suit 
on a similar subject matter between these parties, 
and declined to re-examine the question of infringe- 
ment on the construction given to the patents by this 
Court; and appellants and complainants have hence 
failed to obtain preventive relief against the defend- 
ant, and are likely to fail unless the cause be ad- 
vanced. | 

Wherefore appellants move that the cause may be 


advanced and heard at as early a day as practical. 
THOS: WM: CLARKE, 


of Counsel. 
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To J. H. Raymonp, EHsq., of Counsel for EH. B. 
IKUNKLE: 


Please take notice that on Monday, October 19, 
1885, on the coming in of the Court, or as soon 
thereafter as the case can be heard, I shall move the 
Court-as set forth in the foregoing motion. 

Very respectfully, 


THOS: WM: CLARKE. 


Service of above motion admitted. 
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valve Complainants Exhibit C: 


THE CONTENTIONS OF APPELLEE ARE 


first. That said patent of 1886 is invalid for want 
of novelty, being anticipated in each and every part of 
its specifications by the prior patents to Hartley, Ritchie, 
Webster and Waterman, and by the prior publication in 
the Artisan: and being anticipated as to the subject mat- 


ter clazmed by said patent to W ebster. 


Second. hat upon any and every construction 


' o~.40 ne ’ : . . } 7 Eide : ; } 
‘retotore or now contended for o1 possible ice be COnh- 


i 


rg, 


tended for, said patent of 1586 is not infringed by defend- 
ant’s valve. 


Third. ‘That said Richardson in 1867 by his parti- 


- 


cipation in the re-issue of the Waterman patent of 1853, 
said re-issue being for the invention described and 
claimed in said patent of 1866, abandoned as an inventor 
his claim of 1866, and that he and his privies are estopped 
from claiming under said patent of 1866. 

Fourth. That said patent of 1869 is invalid, for that 
it does not point out, and specifically claim the part '1m- 
provement or combination sought to be covered thereby. 

Fifth. ‘That said patent of 1869 (1) purports to be 
a patent upon a special and precise combination; and ( 2 ) 
' if given any broader construction is anticipated by said 
3 Webster patent, and 
Sixth. That upon either or any possible construc- 


tion it is not infringed by detendant’s valve. 


BRIBF 
PLAINTIFF’s PATENT OF 1866, No. 58,294. 


The claim of this patent is: 
:. «+ A safely valve with the ctreular or aniular flange 
ad “or lips cc, constructed in the manner or substantially in 
‘the manner shown so as to operate as and for the pur- 
pose herem described.” 


The first question for this court to determine, in the 


. light of the new facts developed in this case, 1s: 


i 
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What are the ordinarily intelligent. mechanics and 
manufacturers of steam engines to fairly under- 
understand by this language so as that they may do their 
business honestly, without invading even the face of this 

The words of this claim * constructed in the man- 
ner’ and “so as to operate” can not be made to refer 

» the valve as a whole without violating all rules of con- 
struction. The size, construction, variation, purpose and 
operation of the circular or annular flange or tp cc. is 
the burden of the specifications and as applied to a safety 
valve is the subject matter of this claim. It is that flange 
or lip which 1s to be constructed to operate as described 
in the specifications. If this were a claim upon a general 
construction of a valve having certain elements named 

the specifications as essential to the invention and essen- 
tial to be constructed so as to operate in a particular 
manner, then it would have been perfectly easy. to have 
said so, and, without attempting to deceive the public, by 
changing the juxtaposition of the language or by claim- 
ing “A safety valve with the circular or:annular Hane 

or lip ce, which valve ts | or, “all” | constructed and 
“arranged,” etc. 

‘The annular flange or lip cc,” is, in the construction 
and application named, the first, last and only, or, to 
use a comparatively recent but very apt expression of 
this Court, 1s “the substantive element” of this claim from 
which all questions of legal construction must emanate. 

During the fifteen vears that this patent has been 


in the Courts and has been held 7v ferrorcm over our 
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/ 
: : whole people as preventing, without tribute, the safe 
| use of steam boilers, during which time no recorded 
' opinion of the Circuit Court has been rendered in its 
favor, astute experts have experimented with this 
patent, have found first this, then that, then the 
other new functional operation im their experiments, 
and have pressed such functions and results upon 
the Courts as being the subject matter of the claim. 
Their theories have: diametrically differed at different 
times. and none of them vet advanced have had aught 


to do with an equitable construction of this claim.  I[n- 


j 
| 
| 
i 
| 
| 
| 
: | deed, in this case, at Circuit, as the exigencies of the pro- 
| eress of this cause and: the exigincies of announcements 
| made in this and in other courts seemed to require, three 
different theories as to the proper construction of the 
simple claim named above have been advanced by com- 
plainant’s counsel and expert, as we will show later, in 


° considering the question of infringement. 


Among others the following thirteen elements have 
been found in this patent and have been experimented with 
and learnedly testified about: 1, the initial area of the valve 
or the surface which is presented to the boiler steam when 
the valve is seated; 2, the laterally extended head of the 
| valve: 3, the chamber, called * the huddling chamber,” 
under this extension: 4, the area, and 5, the cubic con- 
tents of this chamber: 6, the pendant flange or lip ce: 7, 
the distance between the: inner surface of this lip and the 
outer face of the extended valve around which it + loosely 


tits: 8, the distance which this lip overlaps the extended 


a valve seat where-the valve is seated: 9, the ground joint 


lve seat proper: 10, the extended surface of this valve 
seat and its superficial area: 11, “the spring or scales ~ 
(p. 64), meaning a lever and weight like the old-fashioned 
« steel-vards,” or a direct weight, or a helical spring. 


located above or below the valve to hold it 


upon its Seat 


against any pre-determined boiler pressure: 12, a mathe- 


matical proportion between the valve proper and its sup- 


i 


plemental area; 13, mathematical relations between the 


strength or compression of the spring and the size of 
other parts 


specifications. as should alwavs be the case. 


contains a statement of the inventor’s object or purpose. 


and of the means bv which he attains the same. as tol- 
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“The nature of MY INVENTION CONSISTS 7/7 7HCIrCdS- 
r the area Or the comenon safety valve outside of its 


“oround joint and terminating iin such away as to torm 


a 


which the steam 


‘an increased resisting’ surface against 


‘escaping from the generator shall act with additional 


after it has lifted the valve from its seat at the 
“ oround joint.” 


eS . 4 ee . ‘ ‘ ] ‘ + « 
He states ‘fe object to be attained, as follows: 


. 


{nd so by overcoming the rapidly increasing resist- 


of the spring or scales, insure the lifting of 


the 


valve still higher, thus affording so certain and free a 


r the steam to escape as effectually Zo prevenl 
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Mr. Forbes. complainant’s expert, agrees with us in 
saying that in addition to the foregoing, the following, 
now italicized, comprises “ fully and fairly all the language 
-of the Richardson patent of 1866, which tends to 
‘enlighten us as to the nature and purpose of the inven- 


‘tion claimed therein.” (p Ior). 


| Nore: We beg the Court to notice whether in the 
preceding or the following quotations there is one single 
suggestion to those ordinarily skilled in this art as to the 


~ 


+ 


amount of steam remaining in the boiler when the valve 

closes. | 
+ This increased area may be made by adding to a 
‘safetv valve already in use, or by casting the whole 
“entire. / lerminate this addition to the head of the valve 
4, —  tth a circular or annular flange or I’p cc, which pro- 
syecls beyond the valve seat Ek, fie. 3, and extends 
+ slightly below tts outer edge and fitting loosely around it and 
- forming the circular or annular chamber DD, whose trans- 
‘verse section, shown in the frgure, may be of any desir- 
‘able form or size. The flange or lips ce, fitting loosely 
‘around the valve seat EK, is separated from it by 
‘about one sixty-fourth of an inch for an ordinary spring 
‘or balance. kor a strong spring or balance this space 
smaty be diminished, and for a weak spring or balance i 
- should be increased to regulate THE ESCAPE of the steam 
-as required. * *  * With my improved safety 
‘valve constructed as now described * * the 
‘steam * ** acts against the increased surface 


-of the valve head, and by this means, together with its 


* reaction * * it overcomes the rapidly increas- 
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In the Richardson patent of 1869, we meet his first 


sug vestion (atter several vears oO! experimenting with 
his patent of 1866) as to the amount of steam remaining 


4] | ee } ee) i ot ee , 4 ’ 
in the boiler when the valve shall have closed: but. ou 
present reference to this latter patent 1s ror the purpose 


’ 


of getting his own solemn statement as to what he sought 


to cover Dv his patent of Ioaoo. 


The patent of 1869, in terms * relates to improve- 
‘ment in the invention described in letters patent granted 
‘to me and bearing date the 25th day of September, 
1866.” ‘Therein Richardson says that + said patented 


‘invention ”’ (1. e.. his patent ot 1866). “relates to a weans 


“< for providing a more free escape for lhe steam than 


‘could be obtained by safety valves as constructed prior 


o . * ] ee :* eas Bg — r ~ ¢ —a, 9 
“thereto, and to ~vusure fhe keeping” of the valzie opr i 


‘until the pressure of the steam in the boiler or generator 


“+ falls below the pressure w hich was required to open it: 


‘the sad means so patented, consisting in forming the 
valve with a surface outside of the eround-joint for the 
‘escaping steam to act against, the said surface being sur- 


‘rounded by a projecting ar averlapping lip, rim oF flange, 
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‘leaving a narrow space for the escape of the steam when 


ereater diam- 


‘the valve is open: but which, although of 
‘eter than the valve seat, by reason of the said lap, 
‘presents a less area of opening: for the escape of steam 
‘than is produced at the valve seat, so that the steam 


‘which escapes through the area between the valve shall 


‘exert pressure against the said surrounding surface, 


‘and thereby not only open the valve completely, but hold 
4 up until the pressure of the steam in the boiler 


- falls BELow //e pressure by which the valve was opened.” 


Now, any manufacturer or mechanic, no matter how 
skilled in the art—-the public, for whom these specifica- 
tions were written, on a very careful reading and study of 
them, and of this claim, would conclude that the invent- 
ors object was simply that the steam should ‘+ escape 
freely into the open air, and reduce the steam in the 
boiler below (not at) the pressure by which the 
valve was opened:” and that ¢e means which he at- 
tempted to patent for.that purpose consisted in extending 
the valve head (as shown outside the lines p, p, Fig. 
4, p. 64) and terminating it in the pendant, loosely fitting 
flange or lip cc, which laps over the valve seat and is sep- 
arated therefrom in the neighborhood of one sixty-fourth 
of an inch for the different kinds of springs which may 
be used-—this means and its then well-known mechanical 
equivalents, if any, being the subject matter and the scope 


of the claim. 


To be sure. he savs. this meams will allow of such 


free escape of steam until «the pressure in the generator 


aii, 


. . ‘ P y ' a | ie : 
is reduced /o (he degrce desired when the valve will be 


mmmediately closed by the tension of the spring or 


[f it be asked whether in this and his other speci- 
cations he has not described means for relieving the boiler 
of all excessive and dangerous steam while still retaining a 
working pressure of steam in the. boiler, and, being the 


first to describe and claim such means. he 1s entitled to a 


broad construction for his patent as a foundation or 


‘mother patent.” The answers are: 


First. A tair consideration of the face of the paper 
when read trom the standpoint of what is intellhoible and 


4} 


plain to those skilled in this art, tells us that ++ the degree 
desired ” 1s simply the degree of satety desired. The 


context or the words italicised In the second paragraph 


ALDOV require tnis construction. 


Second. Richardson testifies (p. 80) that until after 
he had introduced his (a) valve on locomotives (he was 
a locomotive runner and repairer. p. 79) he knew nothing 
about the prior patents to Naylor, Bever, Hartley, Green. 
Ritchie and Webster; vet this problem of relieving the 
the boiler and retaining a working pressure had pre- 
viously been stated and,as we _ shall show, had been 
solved by these prior inventors. But, whether as an im- 
prover upon them or as an independent inventor, if he had 
devised means which solved that problem, his specitica- 
d have been full of 1t——at least it would have 


5 4 : | 
been plalni\ Stated. 


er 
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Third. We didnot in fact devise any such means. 
[fere we refer to a part of the testimony of the present 
record as to determinative facts of this matter now pre- 
sented to this Court. for the first time. The record at 
pages 201-208 inclusive contains the results of eleven ex- 
periments, which with others the Circuit Court character- 
ized as * interesting and instructive,” made by Mr. John 
C. Hoadley, M. E., with a valve made to a scale, part for 
part, in accordance with a tracing of the original draw- 
invs filed by Richardson in the Patent Office, (objec- 
tion was made by complainant as to other experiments 
that they were made with valves constructed in accord- 
ance with Patent Office photo-lithographic copies of said 
drawings) with such modifications as to proportions as 


= 


< 


are named in the patent and were necessary to make the 


thing work at all. 


For the reason that this Court was in the Crosby 
case deceived into disregarding the conclusions neccesi- 
tated by Mr. Hoadley’s experiments in that case I have 
caused his record and experience as a civil and mechani-. 


cal engineer to be inserted at length in the record at 


pages 111-113. to which the Court is referred for author- 
ity for the statement that he has no superior as an 
engineer, in experience, (forty-six vears ) and in the prop- 
erty and problems which have been entrusted to his abil- 
ity and integrity, both by the government in the trying 
times of war and by capitalists and corporations, con- 


cerning matters which involved commercial life or death. 


in times of peace, 
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With his testimony he presented this valve of 1566, 
(marked Defendant's Richardson Patent of 1806) and 
with it all (eighteen) of its essential measurements, and 
compared them in a table (p. 204) with measurements, 
oth of his own and of complainants’ expert, Forbes 

os hn se " : ; wi: . . : } 

(who 1s a comparatively recent graduate. of.the Patent 
Office ) (p. 25) and also presented templates of a cross sec- 
tion of the valve. He 1s not cross-examined as to these 
experiments, for that would have been useless. Mr. 
Forbes does not experiment with this valve, for his ex- 
i ri CTILS () < se O¢ CeG le SaATIe Tes De i & Cc 
periments would have produced tl me results I“h 

- _ < } .— dig | ‘ 
ily attack which 1s made upon this showing 1s_ that 
Forbes gives two reasons for his statement that this valve 
1, " 7 toir] so af oO s he Rich: “(| ‘ . yt w 
qaoes not tairly re pre sent the Ntichardson pate nt o rSoo. 
Ile says (p. 210) first, that « the area of cross-section of 
the steam way ts only 8.5 per cent., or one-twelfth of 
that of Richardson’s original drawing, while the width of 


! 


ie structure 1s exactly as he directs—-one sixtv-fourth o 


— 


an inch.” And his second and only other complaint is 
that the valve was tried ina Kunkle valve-case. This 


4 7 a 4 y a } ore eal : 
patent qoes not SNOow Or aescripvde any ValiVC-Casec. A 


Kunkle case was used in these experiments solely as a 
matter of convenience and economy, and 7f was punched 
full of holes on tts top and around tts side walls so as to 
WI? 01a any possible eh ect upon lhe aloe SPO the CUSE, It 
is not and cannot be stated in what respect this case in 
any manner effected the operation of the exhibit. 

‘The first criticism made 1s not true, as 1s admitted by 
Mr. Forbes in answer to cross-question 6, (p. 221) and 


by reference to item 1 of the table on page 204, columns 


~~ 
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7, 8 and 9, and comparing same with the first item of 
Mr. Forbes’ measurements it will be seen that all these 


measurements of the steam way are proportionate. 


The above criticisms upon defendant’s experimental 
exhibit of the Richardson patent of 1866 are both aban- 
doned in the brief of the learned counsel for complain- 
ant, Col. Thomas Wm. Clarke, and he admits (p. 8) 
that in making this exhibit: «defendant made his reduc- 
“tion exactly proportional by linear dimensions.” The 
stricture of this exhibit 1s exactly as required by the 
patent, to-wit, 1-64th of an inch for an ordinary spring. 
But couxse/ now complains and says that the huddling 
chamber 1s not large enough, and that it should have been 
constructed proportionally by cubic capacity, instead of 
by linear dimensions. to the huddling chamber of the 


patent drawings. 


| do not know whether this criticism is made for the 
purpose of presenting something mysterious to the court, 
or for the purpose of leading defendant’s counsel to waste 
valuable time in a_useless-discussion. ‘The criticism is 
certainly without foundation. I, therefore, simply here 
state the answer to the objection made and refer to Ap- 
pendix B hereto attached, where the matter is more fully 


discussed and more technically answered. 


It there 1s demonstrated that defendant's experimen- ' 
tal exhibit of this patent corresponds exactly with the 


original drawing of the patent as to Aergeht, width, and 


areca of cross section of said chamber ID. 


LO 


Phe reduction made wes substantially also propor- 
tional fo the cubic contents of the huddling chamber shown 
in the patent, the difference between the two being eleven 
ten thousandths of an inch: and not only so, but the hud- 
dling chamber of the exhibit, as experimented with by de- 
fendant,was eleven ten thousandths of a cubic inch /areer, 
instead of smaller, than the huddling chamber of a one 
inch valve reduced, as to this particular, in absolute, strict 
accordance with cubic contents. We respectfully refer 
to said Appendix B for a mathematical demonstration of 


this statement. 


As to this huddling chamber, or extended valve 
head, the patent says (p. 65): “I add what is indicated 
by all that portion lying outside of the said (second \ 
‘circle 77 about the proportions shown in the figure * * 
forming the circular or annular chamber D, D, whose 
“transverse section shown in the figure may be of any 


‘ destrable form or size. 


Not only so, but it has been held by this court in the 
Crosby case. that /4e proportion of this patent to be ob- 
served strictly, is the proportion between the size of this 
stricture and the strength of the spring, the former being 


for an ordinary spring 1-64th of an inch, ete. 


[In the said Appendix the exhibit of this Richardson 
patent of 1866, with which the complainant obtained eood 
results, is shown to be a cheat and a swindle, in that the 
overlap of the lip or flange constituting the stricture is 


very widely different from that called for in the patent. 


This was apologized for by my learned friend at Circuit. 
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but here again it is presented to provoke a useless dis- 
cussion as an exhibit “ made exactly according to the 
‘* measurements of the patent.” (Complainant’s brief, 
p. S.) 

No honest criticism either born of or outside of the 
Richardson patent of 1866 can be made upon the defen- 
dant’s exhibit, which represents that patent, and with 
which complainant did not try any experiments, nor con- 
cerning which did it examine defendant’s expert, and 
with which valve the best possible results obtainable is a 
reduction in boiler pressure of 1§.9 per cent., /he aver- 
2 
being nearly twenty-five and one-half per cent. of the 


working pressure of the boiler at which the valve popped. 


ave reduction in pressure of a series of farr experiments 


The point is not made that this patent of 1866 is in- 
valid as not describing an operative device, for that point 
is not made in the pleadings, and it is conceded that a 
valve constructed it: accordance with the patent can be 
operated for the purpose intended bv the patent, to-wit: 
to relieve the boiler and to prevent a.dangerous accumu- 
lation of steam in the boiler; but this demonstration that 
the valve of this patent will not relieve the boiler with- 
out losing from 16 to 38 per cent. of the working pres- 
sure in the boiler, is made to refute the many ingenious 
theories which have been put forward as to what this 
patent will do and what it is for, and to show that the 
patent is simply on-a particular and precise device, hav- 
ing the sole object of relieving the boiler, the device be- 
ing the pendant flange or lip, c, c, depending loosely 


around the valve head and constituting the stricture or 


opening of less dimension than the opening at the ground- 
joint or valve-seat, which stricture 1s proportional in size 


; 


to the strength of the spring used. 


We. therefore. repeat as the third reason why this 
1866 patent has nothing to do with the closing action of 
| 


the valve. that a valve made in taithtul accordance with 


the patent will not pre dduce anv such results as have been 


Fourth. “Vhe tourth reason for the conclusion that 
this 1s not a foundation patent upon valves having a proper 
closing action, is that Richardson did not say anything about 
means to accomplish this object until 1869, when, in his 
patent ot that Vear, he devised al back door or by-pass 
through which a part of the steam is taken off and 
cock at the back door, but without at 
the size, shape or proportions of the thing 
patented in 1866, this adjustable back door being then, 
in 1860, the thing’ which he added to his patent of 1866 
to accomphish the e//eged purpose and the a@//eged attain- 


ment otf the 1866 patent. 
[It would be interesting, though not profitable, to 
commence with the case of Ashcroft vs. the Boston & 


Lowell R. R. Ls decided by Judge Shepley In May. 


[d74 | fe ioe a, Wo 215), and to follow that case into the 
Supreme Court (97 See Ne 18g). 1n which case the late 
Mr. Henry Waters was the expert, and in which case 
this Court unequivocally said of a patent ( Naylor’s) older 
than Richardson’s for the same purpose and composed 


of the same elements including the pendant flange or 


£9 


lip, that said older patent must be limited to the exact 
device and arrangement: shown in its specification and 
drawings, and to follow the litigation through the Crosby 
case, and the two Kunkle cases at Circuit, and following 
the various lawyers and experts, ending with the present 
learned counsel for complainant and with its present ex- 
pert, to notice the various theories which have been 
vainly advanced for this simple patent upon this pendant 
flange or lip constructed as, and for the pupose set forth. 


Indeed, as this present case progressed through the Ctr- 


-— * \ 
‘oer “— . 


cuit Court three different and differing theories have been 


. 


. ; ' . - , in - 1. " go + 42 
adopted as the exigencies ot the Case have seemed to 


] ] . F on } - ] ; Oe ak ‘ 
demand. some ot thes theories have been first thnat 
: | ° oe » | ' . } + . 
this TsAdoo patent was for a valve which would pop in 
. } > ] } és i ' . ; a } ] . 
opening and closing, and. therefore, covered all ss pop- 


valves.” (this compound Ww rd was invented to charac- 
terize this patent): second. that it was fora stricture of any 
: , 
construction and covered all satetv-valves which had a 
} 


stricture: third, that it was for an overlapping or variable 


stricture. that is to sav. for valves in which the stricture 


remained constant until the overlap was passed, and cov- 
ered all valves having a variable stricture: fourth, that 11 
was for a valve in which the surface of the supplemen- 
tal area bore the mathematical relation to the steam-way 
shown in the drawing of the patent: fifth, that 1t was a 
patent upon some mysterious mathematical proportions 
between these four elements, to-wit: the steam-way, the 
supplemental area, the spring and the stricture, in which 
each of these elements must have a certain proportion of 


size to each of the other elements. the credit for which 
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theory 1s in dispute in the record in this present case, 
complainant’s present expert, Mr. Forbes, claiming’ that 


this part of the patent was original with him. (See p. 


27; paragraph I: p. 34, paragraph 55 Pe 35, paragraph 
> and p. 1O3. X Int. 106). 


7 ° i | } 
qo not propose to discuss any or tnese tallaceous 


: 


} one & ; “4 . . 
and misleading theories, but do now propose to demons- 


trate upon principle that they cannot be imported into 


this sinele and simple claim. 


' } | : 4 } : . =m : ] 
| have named above thirteen elements. each of equal 


} 


dignity and importance in a safety-valve with the others. 


] | 


. . 4 a . 4 ee a 4 
and eacn of] them. except aS tO the pendant lip and the 


stricture which it forms. being. in the specification of this 


o* 


* } os ] ] 4 
patent. given equal CmphNnasis. Kor the lawyers and the 


experts to take, now this three and now that four of these 
elements. aS may from time to time tit their Case. and put 
the three or the four elements. as the case mav be. with 
L, . si gory ) t t h , -l-y1 ‘ } + 4 ,\ th: ae +< : c 
tne element of the Claim and to Sav that tnis patent Ss 


: | hele ? | at ; 
upon such a combination, is as illegal and inequitable as 


it is inscrutable and misleading to the public, for whom 
this claim was written. by familiar rules, that is to be 
imported into the claim which forms an operative and 
necessary connection with the things named in the claim 
to produce the desired result and nothing more. If the 
claim of a patent 1s such an elastic and uncertain. thine 
as that, according to the exigencies of the case, this, that 
or the other element found indiscriminately in the speci- 
fication can be taken and experimentally combined with 


the thing named in the claim, and the claim be construed 


Mcrae 
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to cover said elements so combined, then certainly it 1s 
impossible for those most skilled in the arts and most 
learned in the law to construe any claim, and then it 
would be unsafe for anybody to do any business. 

When we come to the question of infringement, we 
shall tind that the record and the argument of complainant 
proceeds, on that question. solely upon identity of results. 
Identity of results in kind, though not necessarily in de- 
cree, must be present to find either anticipation or in- 
fringement. Identity of results, however, 1s never fer 
se conclusive, for it is not results but means and their well 
known equivalents which are protected and form the sub- 
ject matter of patents and the patent laws. The mistake 


es to be smart is to tind 


of some experts.in their struge] 
some hidden or obscure function or functional operation 
which neither the skilled mechanic. nor the man of letters 
would divine, and, by naming it with some catch-word, 
some carefully selected general term which covers the 
thing set up as an anticipation or sought to be charged 
as an infringement, to conclude therefrom that the 
two are identical or are mechanical equivalents. Such 
puzzle working wih inventions and with patents is of no 
assistance to court or counsel, and has no proper place in 
the careful application of the law. It 1s mystifying; it 
produces false issues and controversies: it misleads the 
courts into the determination of cases upon questions 
which should not be raised at all, and as a natural result 
that is said which in subsequent cases is prejudicial upon 


the real issues. 


» THIS Richardson mtent ol raoo. the tamiliar law 


that the patentee must 1n his specications aistineuy point 


{ wien las ] “> 1°4 — , —. 
out and specifically claim the part, improvement or com- 


ynation new with him has been complied with and he 
ays that it is the pendant flange or 


] oF a 
tructed to operate as and for the 


‘rtain what the latter part Or this means we tind rom 


the specifications that 1t must hang loosely about and a 


ert hey | . ] ae ae en 1 SP ee a : 
DeiOw the extended nead oT the Valve-Seat and be 


separated therefrom by about 1-64th of an inch tor an 


cll 
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Such is the whole of the subject matter of the claim. In 


» » 


rdinary spring, that space Obc7nge enlarged or reduced 
. : i s. . 
ront t-Oglh of an inck, according as a Weaker or a 


a) 


tronve!l spring IS used. and that tnis space or stricture 


iould be smaller than the opening at the valve-seat or 


. ] x = 4 - ° - | 4 4 4 P oe } . ee . . ] . 
round-joint in order that the steam shall be backed up 


+} ras 
: the huddline cl 
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amber. Ot the other ten elements 


or . ] | t ~ . . >» " " > + | | 7 ] »% a | ‘) 
iamed of the claim we hav nothing to dado, except that 


ley are there to instruct tho public how tO harness up 
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1S Invention to make a practical use of it. A simple 


the Patent 


—_ 
ne 
od 
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id more specific claim 


nce. 
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he claim of this patent we then state to be Upon a 
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ndant Hange OF 1p Cc, C, rorming a Space tol the CSCape 


steam to the Oper air, OF !eSsS size than the opening cll 


on 


e ground-joint or valve seat, and being of size about 


64th of an inch. Such are the absolute requirements. 


ing bevond this we go bevond that which any one 


led in the art would find in the claim upon that which 
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ichardson. in this patent. stated to the publi . he desired to 
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cover. ‘This I understand to be the meaning of this court 
In its construction of this patent in the Crosby case. As 
to one part, however, of the opinion of this court in that 
case (the last paragraph of p. to of the Appendix A 
hereto). a construction has been contended for at circuit 
which is inconsistent with the other parts of that opinion, 
and 1s inconsistent at least with the law and the facts as 


presented in the case now at bar. 


lam aware that upon the foregoing considerations, 
and especially upon those which are to follow, a judgment 
of non-infringement 1s in this case neeessary, and that 
such a judgment will dispose of all the issues be- 
tween the present parties, both in this case and in the 
additional case now pending between them at the circuit: 
but in view of the new facts now proven, and in view of the 
comments and contentions had with reference to the 
opinion of this court in the Crosby case, and in view of 
the fact that other similar cases under these same patents 
are now pending at circuit, and in order to prevent fur- 
ther useless litigation, it 1s desirahle, even though it is not 
now necessary, that the court should give a further and 
an authoritative declaration as to what these Richardson 
patents, on their face, cover. The isolated language of 
the opinion of the court referred: to in the Crosby 
case is, that this patent of 1866 covers, **a valve in which 
‘are combined ” (the numerals are inserted) 1, An ini- 
‘tial area: 2, an additional area: 3, a strictured orifice 
+ leading from the huddling chamber to the open air; 4, 
“the orifice being proportioned to the strength of the 


: spring as directed. — 


24 

The three mechanical elements here named. to-wit 

the initial area. the additional area. and a strictured ori- 
tice leading from the huddling chamber to the open air, 

are. and for this identical purpose were, in 1866. contes- 
sedly old. We have learned from complainant (p. 26, 

ywaraaer: hs ¢ ‘7. | ha’ } 71 > wior my } hy ¢ ' { } _ 
paragrapns O, 7 and So) that the prior combination OF de 


vices containing all of those mechanical elements *“ per- 


re 


y° 


 fectly served its purpose of relieving the boiler.” In 
every case a housing, or harness, for the valve 1s as nec- 
essary as the initial area. There is nothing peculiar in 
Richardson’s initial area; there is nothing precise or pe- 
culiar laid down as to his additional area. and we have 
demonstrated that there is no hidden meaning” in this 
patent as to the closing action of the valve. “The words 
‘strictured orifice “in the above quotation are used ina 
technical sense, as defined in the other parts of the 
opinion. 

We, therefore, claim upon the authority of this Court 
the Crosby case that this patent of 1866 is for the 


. 
ft} 
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pendant flange or lip c. c, producing a_strictured orifice 
leading to the open alr. by which is meant an orifice 
smaller than the orifice at the ground-jornt, and of sub- 
stantially 1-64th of an inch in size, and that that 1s what 
is meant by the court in that case in saying that the ori- 
tice must be proportioned to the strength of the spring 
as directed. 

This is the length and breadth, the height and the 
depth of this patent, and we are able now to demonstrate 


that therein Richardson presented nothing new to the 


world. 


— 
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ANTICIPATION. 


In all the ltigation which has characterized these 
two patents, and in the opinion of this Court in the Crosby 
case, the fact that the so-called) Richardson valve has 
been introduced into very extensive use, and that the an- 
ticipatory valves have not been so introduced, is given 
evreat prominence. Under our laws, if the Webster patent 
had been in use for Afleeh vears upon every single loco- 
motive that ran up to the border of our country in Can- 
ada, it would form no defense to the Richardson patents, 
unless that Webster valve had been patented or published 
there. In the whole range of the patent laws the ques- 
tion of the use of a prior patent alleged to anticipate’ a 
patent sued upon can be raised for one, and for only one 
purpose. The Webster patent is presented to the court 
as an anticipation of the Richardson patent. The pictures 
of the patentson their face have not identical lines and do 
not appear to be precisely and exactly the same thing. ° It 
has been frequently held by this court that in such cases 
the question of identity is matter of proof and not to be 
passed upon by the court independent of proof. The 
necessary identity. is that they shall produce the same re- 
sults in kind, but not necessarily in degree, by substan- 
tially the same means and _ in substantially the same 
method or manner. -Whether the use of the thing set 
up as an anticipation and the results demonstrated by such 
use be fiftv or five years ago, or five weeks ago 1s im- 
material. If a fair use of the thing demostrates that it 
does produce the same result in substantially the same 


manner and by substantially the same means the identity 


20 


Of the two thine’s as a matter Ol patent law must be de- 
creed. It is an anomaly perhaps that a description of the 
Richardson patent in the Sazshri/ language, five hundred 
years old would anticipate his patent, although, as I have 
said, a very extensive use of the precise thn in a for- 


cy 
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eign country would not. To establish identity of pat- 


entable structure a use is material when the two things 
upon their face are not absolutely identical. In the Crosby 
casé the use of the Webster valve set up was ridiculed 
and this Court was led to believe that the use then had 
did not demonstrate the identity of these twothings. By 
the present record we have demonstrated that the Web- 
ster valve is constructed in substantially the same way: 
that it produces precisely the same results and by pre- 
cisely the same means and that, in fact, the valve shown 
in the specifications and drawings of the Webster pat- 


ent is a better valve than the valve shown in the Richard- 


a 


son patent of 1866 for every practical purpose vet sug- 


vested. 


In the Crosby case experiments were made by the 
defendant with a valve made, as alleged, in accordance 
with the Webster patent, but differing therefrom in some 
matters of proportion or construction. The expert, Mr. 
Hoadley, did not take the illustrative drawings of the 
Webster patent for working drawings, (he emphatically 
and properly said he would be crazy if he had done so), 
but in constructing that valve he honestly endeavored to 
apply only that friendly mechanical skill which all pat- 
entees are entitled to in the application of their inven- 


tions. ‘The complainant, however, whether rightfully or 


> ies 
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wro «gfully is not now open to argument, succeeded in con- 
vincing this Court that that valve was not a fair exhibit 
of what Webster gave to the world, and this Court said 
(see Appendix A) that “« The prior structures never 
“effected the kind of result attained by Richardson’s 
‘‘apparatus because they lacked ¢he thing which gave 
“success. They did not have the retarding stricture 


“ which gave the lifting opportunity to the huddled steam, 


“* 
¢ 


combined with the guick falling of the valve after re- 


“lief had come. Likeness in them in physical structure, 


. 
¢ 


to the apparutus of Richardson, in important particu- 


‘lars, may be pointed out, but is only as the anatomy of 


‘a corpse resembles that of the living being.” (p. 4). 
* * «« The Webster patent shows a huddling chamber 


and a stricture. But the evidence shows that valves 


. 
* 


¢ 
’ 


made with the proportions shown in the drawings of 


¢ 


‘ Webster work with so large a loss of boiler pressure, 


‘before closing as to be practically and economically 


¢ 


‘worthless.” (p.8). And further, the problem as to 
the economical closing of the valve, which has been so 
much insisted upon, is stated and under the testrmony in 
the Crosby case this Court finds that “This problem was 


solved by Richardson and never before.” (p. 6.) 


The facts and conclusive demonstrations of the case 
at bar show that, so far as anything described and claimed 
in the Richardson patent of 1866 is concerned, this prob- 
lem was not solved by him, but on the contrary this 
problem was solved by Mr. Webster and those who pre- 


ceded Richardson. 


In this case numerous and accurate experiments 
with safety valves, made with the utmost exactness after 
the patent drawings of the Webster, Hartley and Water- 
man patents have been made. ‘They were made (p. 120) 
by templates and patterns formed to fit the drawings 
made by Mr. Hoadley from tracings of the patent draw- 
ings, and correspond therewith not only in proportion, 
but also in size as well as in every detail of construction. 
Thé record at pages 120-123 contains the results of five 
experiments with such a Webster valve, each use being 
repeated from six to ten times, and it was then domon- 
strated that “every element and every combination of 
‘¢elements to be found in the Richardson patent of 1866, 
‘exists in perfection in this Webster valve made with 
«Chinese fidelity according to the wholly indefinite dia- 
«“oram No. 3 of the Webster patent drawing.” (Page 
122.) 

As in the case of the defendant’s experimental 
exhibit of the Richardson valve, defendant’s exhibit of 
the Webster valve, with gage, etc., was introduced for 
criticism and trial by complainant, but no other trials are 
made therewith. Complainant’s expert, however, makes 
what he calls a Webster valve, and, for some cause best 
known to him, is not able to get good results therefrom. 
He tries experiments with his own Webster valve at two 
different times, and the second time gets (p. 217) 
improved results. 

It, of course, could hardly be expected that he should 
obtain good results whether his exhibit be or be not 


substantially in accordance with the Webster patent. 


2Q 


In addition to the forty experiments, more .or less, 
named above, and to make assurance doubly sure, more 
than two hundred and twenty-four (p. 161) careful and 
accurate experiments were made by Mr. Hoadley with 
both his Chinese embodiment and the complainant’s 
embodiment of the Webster valve, the construction con- 
ditions and results of which experiments are given with 
the utmost particularity and completeness at pages 160 
to 171, both inclusive, of the record, the necessary con- 
clusions from which are thus stated (p. 171) by Mr. 
Hoadley. coe | 

«As a final result of all my numerous, careful and 


‘¢ laborious experiments with these Webster safety-valves, 


“¢T have ascertained : 


‘rst. That ‘Complainant’s Exhibit Webster, Fig. 
‘¢ 3°, purporting to embody the invention set forth in 
‘« Webster’s Letters patent of Great Britain, No. 1955, 
“July 14, 1857, does. sufficiently embody said invention. 

«2d. That the application to said invention of the 
‘lever and spring was a needless embarassment of its 
“action, since, as Webster’s successor, the public is just 
‘as free as Richardson was to adopt the simpler and 
« better mode of applying force to hold a safety-valve in 
‘contact with its seat, namely, a direct-acting spring. 

«3d. That notwithstanding the inconvenience of 
“the lever, ‘Complainant’s Exhibit Webster, Fig. 3, is 
‘a good, practical, useful safety-valve, and might be put 
‘¢to use judiciously upon any boiler of suitable size work- 
‘ing under a pressure of about one hundred pounds per 


“¢ square inch above atmospheric pressure. 
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“ath. That said exhibit. just as it was when | 
experimented with it, would prevent an objectionable 


rise of pressure above that at which it should be set 


‘not much exceeding one hundred pounds per square 


inch — would promptly relieve a boiler of suitable size, 


say fifteen to eighteen horse-power, of all the steam it 


could be made to generate, and would close promptly 


‘at any desired reduction between 5.9 per cent. and 12.9 


per cent., which are entirely within limits desired in 
practice, in proof of which [| testify that I prefer to set 
the safety-valves of portable steam engines manufac- 


tured for me under my patents so as to give a reduc- 


‘tion of about twelve pounds at pressures ranging from 


r 


¢ 


> 
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‘100 to 120 pounds. 


«5. That « Defendant’s Exhibit Webster, Fig. 3,” 


‘is substantially identical with ««Complainant’s Exhibit,” 


purporting to embody the same invention so far as all 


«the essential features of said invention are concerned. and 


6é 
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»» 


is a better safety-valve only in so far as it is a little bet- 
ter made, and in that it discards, as did Richardson, the 
lever and springs, and adopts, as Richardson also did, 


a direct-acting spring. 


‘6. That this exhibit, «« Defendant’s Exhibit Web- 


‘ster, Fig. 3,” 1s a good, useful, practical safety-valve, 


and would be a judicious satety-valve to apply to any 
boiler of fifteen to eighteen horse-power at a pressure 
of about 100 pounds per square inch above atmospheric 


pressure. 
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«7. That Webster’s patent, from the description, 
‘¢ specifications and drawings, of which two independent 


‘exhibits have been made, one with friendly skill, intent 


+ 


‘on obtaining usesul results, the other with sufficient skill 
‘« (presumably adverse ), to demonstrate, if possible, that 
‘useful results could not be obtained by following said 
«description, specifications and drawings, which exhibits 
‘are in fact substantially alike in operation, and which 
‘are both useful, practical embodiments of the invention 
‘set forth in said patent, contains necessarily a clear, 


‘full an daccurate description of said invention.” 


The illustrative diagram here inserted 1s copied, upon 
an enlarged scale, by photo-lithography, from the diagram 
opposite page 164 of the record, and shows plainly the 
action both of complainant’s and of defendant’s embodi- 
ments of the Webster patent throughout the whole range 
of the more than two hundred and fifty experiments tried 
therewith. 

In this diagram the horizontal center line, C, D, 
represents the top surface of the ring which bounds the 
extended valve-head and the scale on the right, running 
from this line upwards to 0.25 and downwards to 0.15 
represents the height or the depth of the pendant lip or 
flange above or below this ring. The scale at the bot- 
tom running from oO. to 60 represents the reduction of the 
boiler pressure for the different positions in which the 
valve was adjusted as directed in the patent up and down 
upon the valve .stem, and the percentages of these 


several reductions are given in small figures at the sides of 


the irregular lines. ‘These irregular lines represent the 


, } 
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performances of the complainant’s and defendant’s em- 
bodiments of this Webster patent respectively, line E, ‘F, 
G, H, the complainant’s, and the other lines the defend- 
ant’s. 

An inspection of this diagram shows that the Web- 
ster patent and publication of 1857 gave to the world a 
valve, having an initial area, a supplemental area, a con- 
tracted outlet from the huddling chamber which 1s formed 
by the supplemental area and a pendant lip or flange at that 
point, which when operated with a spring, as Sir Robert 
Hooke said in 1678, all springs should be adjusted, 
accomplished not only the sole object of Richardson’s 
patent of 1866, which was to relieve the boiler, but also 
accomplished the object of his 1869 patent, in that the 
valve would close uniformly within three or more per 
cent. of the working pressure. And not only so, but 
this very closing action in the Webster valve is produced 
by an adjustment of the pendant flange, or stricture, and 


the Webster patent contains specific instructions therefor. 


Two constructions (p. 47) are shown, corresponding 
to the two constructions described in the Richardson 
patent, one with the pendant flange or lip outside of the 
extended valve-seat, and the other with a flange of less 
diameter than the upward projecting periphery of the ex- 
tended valve-seat. “The amount of overlap shown (p. 
149, Cross Int. 72) in figure 3 of this patent 1s « from 
‘ one-half inch to nothing. The wall around the valve 
‘“ being one-half inch high for provision for adjustment, 
‘and the direction is to adjust at any hight you please. ” 


Specifications are not given for any particular strength of 


ee = 


spring, nor for any particular initial pressure, whether 


hity or one hundred pounds, nor for any particular re- 
duction desired, whether five or fifty per cent. The direc- 
tions of the patent are “ upon the stem, c, of the valve I 
‘- place a collar or flange, e; the said collar or flange, e, 
‘is capable of sliding on the valve stem c, and 1s fixed at 
‘+ the desired hight by the screw, f,” (p. 46); again (p. 
47) ‘ By adjusting the said sliding collar or flange e to 
“ different hights on the valve-stem, c, the action of the 
‘steam upon it may be regulated ”’; again “h, represents 
‘ the sliding collar or flange as capable of.being adjusted 
‘to any desired hight above the valve k in the interior of 
‘the case or hollow cylinder 1.”; and again (p. 47 ll. 2 & 
3) «the sliding collar or flange e may be brought down 
+‘ onthe stem c so as to rest on the top of the valve a.” 
[tis worthy of special remark here, although it will be 
more in point hereafter, that on this same page (47) of 
W ebster’s specifications he describes the use of the helical 
spring around the valve stem for which spring arrange- 
ment Richardson discarded the steel-yards which are 


mentioned in his, Richardson’s, patent. 


Thirty-five different adjustments of the flange or lip 
between the extremes of 0.125 inches below the level of 
the ring of the extended valve-seat and 0.25 inches above 
that level are experimented with, with many trials and 
observations at each point, these experiments including 
not only defendant’s, but also complainant’s,embodiment of 
this Webster patent, and with both most excellent results 
are attained, as good as ever were attained with the so- 


called Richardson valve. 
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[It is a determinative coincidence that the. Richardson 
valve and the Webster valve wz equal overlap produces 


equal reduction of pressure betore closing. 


With an overlap of 0.02 in. (p. 163, ex. no’s 25 & 
26, col. 3) the Webster valve gave a reduction of 16 to | 
20 per cent. (col. 10). This overlap is precisely like the 
overlap in Richardson’s 1869 patent drawing. In the ex- 
periments with the Richardson valve made in strict ac- 
cordance with his 1866 patent (p. 207) the reduction is 


the same for the same overlap, (p. 204, item 14. col. 9). 


Complainant’s exhibit of the Richardson patent of 


1866 avoids equal or even greater reduction by falsifying 


the overlap, making it .o1 in. instead of .039 in., or at the | 

ae ; Naor F i 
very least two and one-half times the width of the stric- 
ture which 1s 1-64 1n. 0156. 


Complainant's expert admits (p. 32) that by reason 
of this adjustability in the Webster patent * the amount 
‘ of reduction of boiler pressure may be varied within 


‘ certain limits.” 


Without specially noticing the dogmatic talk of 
complainant’s expert contained in the record in which he 
derides these faithtul experiments with a Webster valve. | 
we find complainant’s objection to this demonstration | 
concerning the Webster patent to be as stated in its brief. 


pages 26 to 36, as follows : 
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first. ‘That an exceptional steam supply, e. &. a 


boiler in which the steam could be raised from 41 to 100 


pounds pressure at the rate of 734 pounds a minute, was - | 
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used. When it is remembered that the design of both 


Richardson and Kunkle was to produce a safety-valve 
for locomotive boilers having intense blower attachments. 
and which are so crowded with the steam supply that 
frequently the safety-valve will open and .close a dozen 
times in almost as many seconds, it seems hardly worth 


while to say that Richardson’s patent does not relate 


to any particular boiler. but was intended for all boilers. 


or to say that because the éxperiments tried with the 
Webster valve were tried with a singular and severe 
boiler pressure to conclude that they are deceptive, is 


illogical, and not all in point. 


Second. That at different experimental points the 
loss of boiler pressure was not proportional, i. e., that 
when it was working at different points where there was 
a considerable reduction, the ratio between the reductions 
at those points was not the same as the ratio between the 
different points when there was a small reduction. This 


proves nothing. 


Third. That in this Webster valve the distance of 
the lift of the valve * was hardly 27 per cent. of the least 
‘allowable lift” (pp. 28, 29, 30 and 31). Now, how- 
ever this may be, Webster, Richardson and Kunkle have 
said nothing about the amount which the valve should 
lift, and it is a sufficient answer to all this to say that the 
valve was made with the strictest Chinese fidelity to the 


Webster drawings, and it did just what 7s clazmed the’ 


Richardson valve will do, but which the Richardson 


a 
a 


valve. made in strict accordance with his patent, will not 
do. and by the same means and in the same manner as | 


claimed for Richardson. 


Fourth. Some isolated instances among the experi- 
ments which Mr. Hoadley made with complainant 's 
embodiment of the Webster valve are selected (p. 34). 


some of the intermediate data between the instances 


cited being omitted, to show, forsooth, that in this particu- 
lar valve made by complainant, presumably for the pur- 
pose of showing that it would not work, there is a dis- 
parity in “the uniformity of opening pressure with the 
“same adjustment of the spring” (p. 33). Although in 
the instances compared there were different adjustments 
of the peneant flange, or lip, and although it is admitted | | 
(p. 34) that “a seeming conformity in results to adyust- | 
‘ments may be made by averaging the percentages of 


reduction ’’ as indicated. 


It again is a sufficient answer to the Richardson 


patent of 1866 to say that defendant’s expert took com- 
plainant’ ’s embodiment of the old Webster patent, and, in 


uncontested experiments, it. in his hands. by the same 


means not only produced an adequate relief of the boiler, 
but also closed within five pounds of the boiler pressure : 


at which it opened. 


Fifth. Another criticism is based. upon the fact 
that in the experiments with defendant’s Webster valve 
a direct acting spring was used, and in some of the ex- 


periments a screw thread was cut upon the valve-spindle. 


Now, if thereby knowledge acquired from or subsequent 
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to the date of the Richardson patent was injected into 
the Webster patent, the point would be well taken. 
That is not the fact. Richardson in his patent refers 
four times to the load upon the valve. Once he calls it 
(p. 64) the “ spring or scales,” and three times he calls 
it (p. 65) the “ spring or balance,” thus referring, as do 
the other and prior patentees, to springs, helical and 
others, applied directly or indirectly, to levers and weights, 
and to steel-yards indiscriminately. Ritchie, in his patent 
of 1848 (p. 45), claimed his compensation flange ‘ with- 
‘“out regard to the manner in which such valves may be 
+ weighted,” and in his specifications (pp. 44, 45) he says 
the helical spring, i, may be placed either above or below 
the valve. Complaimant’s expert says (p. 26) that “ the 
result is also not altered in the cases where, instead of 
using a lever with a spring balance at the end, a large 
spiral spring is employed, pressing directly upon the 
valve,” and (p. 25) he says, as to the prior art, that all 
the loads for the valve named above had been previously 
used. : 

As stated above, the Webster patent itself describes the 
use of a helical spring. | 


The interchangeable use of a set screw, as shown in 
the illustration of the Webster patent, or of a sleve and 
screw thread, was also open to the public, as witness the 
fact that complainant in its construction and use of the 
Webster valve adjusted the valve proper and its project-_ 


ing flange upon the valve stem, just as defendant in part 


ba | 


did. viz.. by a sleve and set screw. ( P. 167%) 
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But it may be contended, to support the validity 
of this patent,that although the stricture of the Richardson 
patent, as well as the supplemental area, both as to the 
construction, the operation and the result, be old, vet, the. 
patent should be sustained, for Richardson developed the 
law which, with such a stricture, governs the strength of 


spring to be used. The answers are:. 


First. He does not so say when he comes, at the 
end of his patent, to point out to the public what he has - 
invented, but says his patent is upon the pendant flange 
or lip c. c., forming a stricture of about a sixty-fourth of 
an inch for the springs then in use. ‘To use the lancuage 
of the courts, it would have been perfectly easy, 1f he had 
really invented any such thing, to have said so in an added 


or a substituted claim. 


Second. He has not, in fact, told the public how to 
select a spring to fit the stricture, but that law was devel- 
oped and published in 1678, by Sir Robert Hooke (p. 
221). After the instructions of the Richardson patent 
and all that money and the skilled experts have added 
thereto, is taken advantage of, vet, to this day, after the 
valve is constructed and finished different springs have to 
be tried and adjusted before the valve can be placed upon 
the market, or can, with any safety, be placed upon a 
boiler. 

Third. Even if it could fairly, and in justice to the 
public, be said, that Richardson added to the Webster the 


proportions of Ritchie and the law of Hooke. which is not 


even faintly indicated in the claim. then we would sav 


y fj 


that in making that aggregation he had not made a patent- 
able combination in the meaning of the patent law. But 
these contentions as to a patent upon springs are not born 


ot this patent. 


We therefore contidently contend that in the lieht 
of the conclustve testimony now newly presented to the 
court, this patent should be decreed to be anticipated and 
invalid. Inthe language of Judge Blodgett: 
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| will add that from the experiments made by the 
‘experts in this case as shown 1n the proof, it seems quite 
probable to me that the improved practical results ob- 
‘tained by the Richardson and Kunkle valves over those 
previously in use is as much attributable to their im- 
proved finish and mechanical perfection as to any newly 
‘invented element they contain. * *. * ‘These old 
English and American valves were intended to work on 

‘+- substantially the same principles as Richardson’s, and 
‘« may have failed for lack of skill in making or using 
‘them rather than because their inventors had not con- 
+ ceived the true principle upon which they were to work. 
+ Webster, it seems to me, shows not only the stricture, 
-« but the element of adjustability 1s clearly shown by the 
‘provisions for raising or lowering the auxiliary plate or 


ange upon the spindle of the valve so as to increase or 


¢ 


diminish the opening for the escape of the steam from 


‘ beneath the extended area of the supplemental flange.” 


INFRINGEMENT. 


The Kunkle valve differs in every operative element 
and combination from the valve passed upon in the Crosby 
case. The present question of infringement is entirely 
new. The valves now changed also differ in structural 
elements, in combination and in operation from the valves 


shown in the Richardson patents. 


I have said that as this case progressed in the Cir- 
cuit Court the complainant, upon the question of infringe- 
ment, as the exigencies of this case, and as the exigencies 
of the announcements of the courts in other cases seemed 
to require, has adopted three successive theories as to 
the proper construction of this Richardson patent of 
1866. The first theory (p. 27) was that « Mr. Richard- 
“son’s invention consisted essentially in proportioning 
said (huddling) chamber, 7/s horizontal area and its 
“ escape opening ¢o each other and to the degree of ten- 
“ sion of the spring,” and (p. 34) there is an * absolute 
“necessity of maintaining the relative conditions of 
‘“ amount of supplemental sz/ace, strength of spring and 
“size of ‘stricture.’ This matter of intricate triple pro- 
‘portions is abandoned, and (p. 42) the strzcture is said 
“to be the micrometer measure of @// this work of 
“spring, extended surface, aiid expansion chamber.” 
And it is admitted (x ints. 65-73, pp. 95-97, and see 
specially x int. 82, pp. 98 and gg) that the patent does 
not give specific directions for any such proportions. As 


to the closing action of the valve (x int. 106, p. 103) the 
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theory advanced is admitted to be original with com- 
plainant’s expert. 

The second theory which is relied upon in 
complainant’s brief, and is relied upon in complain- 
ant’s expert’s rebutting testimony, is that the strict- 
ure depends upon the difference between the size of the 
escape opening to the atmosphere and the size, that is 
to say, the cubic contents (not “ surface” or superficial 
area) of the huddling chamber, instead of the difference 
between the size of the escape opening and the ground- 
joint, it being now contended that the term “ valve seat ” 
in this patent does not refer to the ground-joint, but to 
all the chamber, passage or space within the pendant lip 
or flange. And the third and most extravagant theory 
relied upon (p. 215) 1s that in defendant’s valves there is 
a stricture at the top of the valve case or housing. 

The two following desperate and “latter-day ” pro- 
positions upon which complainant ow rests its case 
seem to require reply, viz.: 

tr. That the stricture which Richardson patented 
consisted in a difference between the size of the escape 
opening to the air and the size of the valve-seat, meaning 
by “ valve-seat ”’ not the ground-joint, but all the inter- 
mediate parts between the steam way or inlet from the 


boiler, and the escape. opening, and, 

2. That within the meaning of the Richardson 
patent, the escape opening, and strictured orifice is to be 
found, in the Kunkle valve, in the top of the valve case, 


and that this escape opening is smaller than said inter- 


mediate parts and, therefore, a then well-known mechan- 
ical equivalent for the device described and claimed by 
Richardson is to be found in defendant’s valve. 

In discussing the variable stricture which Richard- 
son thought was new with him, all the parties to this and 
to former litigations under these patents, down: to very 
late in the history of this case at Circuit, have continuously 
used the term “ valve-seat,” and the term “ ground- 
joint ” as interchangeable and identical in meaning. The 
Supreme Court so used these terms in the decision in the 
Crosby case. 

Complainant’s expert (p. 26, § 7) says “ its seat or 


eround-joint,” and at page 28, § 4, he repeats this ex- 


pression, and with great particularity describes the clos- 


ing action of the valve as due to the variable stricture, 


il. e., to the difference between the size of the opening 
at the ground-joint and the size of the opening at the 
periphery of the extended valve-seat. 

This Court in the Crosby case (appx. bottom p. 6 
and top p. 7, and bottom p. I1) first says that, according 
to Richardson’s directions, “ the apperture between the 
‘valve and @fs seat is always greater than that between 
“the flange and the upward projecting rim”; and sub- 
sequently defines the seat of the valve as follows: «In 
«the Richardson valve all the steam which escapes into 
“the open air escapes from the huddling chamber 
«through a stricture which is smaller than the apperture 


“at the ground-joint.” 


His Honor, Judge Blodgett, in deciding this case at 


Circuit, said (15 Fed. Rep. 732): ‘+ This, as I understand 


_ 
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“it. is Richardson’s detinition of the construction and 


‘operation of his stricture, and requires, in specific terms, 


¢ 


‘that the space for the escape of the steam between the 
‘«¢ flange and the ring encircling the extended valve-head 
‘shall be of less area than the area of escape at the 
‘+ valve-seat, a peculiarity not provided for in Kunkle’s 


‘valve, and evidently not intended to bea part of his 


‘ 


mechanism as. from the time the steam passes through 
“the eround-jomnt of the Kunkle valve, it is nowhere 
‘throttled and compelled to pass through a less area on 


“its way to the open air, its exit. passages increasing 


‘constantly in area instead of diminishing.” 

We find tn the Richardson patents many times 
repeated, we find in a theoretical examination of the de- 
vice described, we find in the practical use of that device, 
we find in the mouth of complainant’s expert (until forced 
in the same record to advance another opposite and 
rediculous theory ), and we find in the prior adjudications 
in the Circuit Court and in this Court, this s¢ze gua non, 
this cardinal and indispensable element, this, as the sole 
subject matter of the patent of 1566, to-wit, a pendant, 
loosely overlapping flange c, c, separated from the ex- 
tended valve-seat by about one sixty-fourth of an inch, 
forming a varzadb/e stricture and constructed so as to 
produce this result to-wit, that in the initial and in the 
closing operation of the valve THE INLET FROM THE 
BOILER (at the ground-joint) SHALL BE LARGER THAN 
THE OUTLET TO THE ATMOSPHERE. 

Kunkle has no such overlapping flange, he has no 


such variable stricture. and KUNKLE’S INLET FROM THE 


t+] 
BOILER MUST ALWAYS BE SMALLER THAN HIS OUTLET TO 
THE ATMOSPHERE. 

When complainant in its rebutting or closing testi- 
mony (p. 213 et seq.) seek to find a stricture (confess- 
edly not variable) in the Kunkle valve outside the valve 
mechanism proper and in the top of the valve case or 
housing, it is thereby practically admitted that there is 
here no stricture, much less is there a Richardson over- 
lapping or variable stricture, and it necessarily follows 
that defendant does not use the device or combination 
which Richardson attempted to cover by his claim upon 
uper “the circular, or annular flange, or lip c, c, con- 


structed,.”’ etc. 


But to make assurance doubly sure, we add the fol- 
lowing demonstration of the conclusion to which the 
Circuit Court arrived. 

The four drawings, enlarged five fold, here inserted, 
show (Figs. 1 & 2) a Richardson valve under his 1866 
patent with a proper overlap of the pendant flange or lip, 
in Fig. 1 the valve being closed and in Fig. 2 the valve 
being raised from its seat the distance of said overlap, 
and in Figs. 3 & 4 the same without any overlap when 
the valve is seated, and in Fig. 4 the same valve, 
raised as before. Figs. 5, 6, 7 & 8 show the same illus- 
trations for the patent of 1869. It appears from an in- 
spection of these drawings that, with the overlap, a stric- 
ture is formed by reason of the fact, and solely by reason 
of the fact, that the area of the escape opening, until the 
overlap 1s surmounted, 1s smaller than the escape opening 


at the valve seat or ground-joint (Figs. 1, 2, 5 & 6): and 


Ye. 
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that 1f the overlap be not present, no stricture is found for 
the reason that in that case, in operation, the escape 
opening to the air is at all times larger than the escape 
opening at the valve seat or ground-joint, but never larger 
than the intermediate chamber. | Figs, 3, 4, 7 and 8). 
These illustrations and statements and what is to follow 
are inserted with special reference to the following clear 
and true statement made by Richardson in his patent of 


1869, (p. 68 and 69). 


<< [f the projecting rim g were in the same plane 


with the lower edge of the flange 2, the diameter of 


oreater than that of the valve-seat. on 


=> 


‘ these parts being 


‘ the lifting of the valve and cap the area of the opening 


‘+ between the flange 2 of the cap and the projecting rim 


¢ 
¢ 


J would be greater than the. area of the opening be- 


+ tween the valve and its, seat, just in proportion as the 


¢ 


‘ diameter of the one 1s greater than the other, and the 


‘¢ steam escaping from the. valve would pass unchecked 


& 


‘ between the flange #2 and rim g, and would not exert 


¢ 
« 


any force against the surface of the annular space oa ; 


¢ 
¢ 


but as the rim g extends above the lower edge of the 
flange wz ot the cap-plate, it follows that the aperture be- 


‘ tween the valve and its seat, by the lifting of the valve, 


“1S ALWAYS GREATER ¢han the aperture between the flange 
«pn and the rim g, and hence the escaping steam, by its 


‘elastic force, will act against the surface of the annular 


€ 


‘up the valve un- 


O 
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‘ space o, to assist in lifting and holdi 
‘«¢ tilthe pressure in the boiler or generator falls below 


+ the pressure by: which the valve was first opened 


Upon complainant’s assumption that the ‘ area of 


{© 


“ the opening between the valve and its seat ’’ 1s the area 
of opening between the 
underside of the flange mz 


and the upper surface P 


of the extended valve head, 
which (see cut in margin ) 
equals the height of the 


annular chamber O (a, b) 


it would not and could not 


be true that “ if the pro- 


jecting rim g_ were in the 


same plane with the lower 
edge of the flange 2,” on 


lifting the valve and cap 


/} the area of the opening 
between the flange 7 and the projecting rim g would be 
greater than “the opening in the chamber O.” No 
possible opening between z and g could ever be greater 
than the opening a, b, between the underside of the flange 
nx and the upper surface P of the extended valve seat. 
The language of the patent is, however, true with refer- 
ence to the true valve seat which is the ground-joint. 

It would be true that if the rim g were, before the 
valve commences to lift, in the same plane as the flange 
n, “the escaping steam from the valve would pass un- 
« checked between the flange x and the rim g, and would 
‘not exert any force against the surface of the annular 
‘space 0; but this would wot be because the outlet at 
n, g, Was larger than the passage through o, (for it 


would vot be larger, nor nearly as large,) but because, as 


| / 


Richardson says, this outlet would be larger than the in- 
let at the opened “valve-seat,” i. e., the true and only 
valve-seat, which is at the ground-joint. 

Again, Richardson says: «The aperture between 
‘the valve and its seat, dy the lifting of the valve is al- 
‘ways greater than the aperture between the flange xz 
‘and rim g, and hence the escaping steam by its elastic 
«force will act against the annular space o,” and he ex- 
pressly says that the reason why this relation of area will 
exist and this effect will follow, is because “the rim g 
‘extends above the lower edge of the flange x of the 
‘‘cap-plate, it follows that the aperture between the lifted 
‘valve and its seat ”—the zxz/e¢ into the huddling cham- 
ber—‘“is always greater than the owf/et at the narrow 
‘space ’’—the stricture. 

This language points out and emphasizes the indis- 
pensable importance- -the absolute necessity of that fea- 
ture of his “*narrow space,” or stricture, which he calls 
the “lap ’’—-which Mr. Forbes, Mr. Hoadley, and other 
expert witnesses have called the “overlap,” or variable 
stricture. It is «« by reason of the lap,” Richardson says, 
that this “narrow space presents a less area of opening 
‘for the escape of steam than is produced at the valve- 
“seat.” (R. p. 66.) And he later, in the same patent, 
not only describes the lap, and says that it 1s “* hence ”— 
1. e., by reason of the lap—-that steam 1s made to exert 
elastic force in the chamber (annular space) o, but he in 


detail explains that the omission of the lap would destroy 


the indispensable relation between outlet and inlet. and 
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prevent the exertion of any elastic force of steam in the 
annular space o. 

Now, this full, explicit, repeated explanation, in two 
forms—positive and negative—showing what results flow 
from the lap, and what futility would result from its omis- 
sion, is perfectly true of Richardson’s stricture, which is, 


and was first, last and always, an overlapping variable 


stricture, 7. €., anarrow space for the escape of steam be-— 


- 


tween the walls, or rims, or boundaries, the one stationary 
the other rising with the opened valve, the one overlap- 
ping the other, so as to maintain a constant area of open- 
ing in this “ narrow space,” until the “ lap ” was _ sur- 
mounted, and meantime the opening at the valve-seat, /. 
e., at the ground-joint, growing continually larger as the 
valve rises. 

Richardson’s buddling chamber must have an over- 
lapped stricture as an outlet for steam to the air, and a 
larger inlet from the boiler. As to the size of this cham- 
ber, he only says, it may be <“ of any desirable form or 
size.” If the all important relation under consideration be, 
indeed, if, according to complainant’s latest contention 
-« the relation of the area of the stricture spoken of” be 
‘an operative relation to any area between the valve and 
« the seat outside of the ground-joint, or, in other words, 
“to the transverse area of the huddling chamber on any 
« diameter within it.” (Comp’s brief p. 12). If ¢h7s be 
the all important relation on which the successful opera- 
tion of Richardson’s valve absolutely depends, how can it 
be said that he has specified this relation in the 


only lauguage relating to it; 7. ¢., ““ whose transverse sec- 


od 
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‘tion, shown in the figure, may be of azy desirable form 
‘or sizer”’ 

Notwithstanding the necessity resting on complain- 
ant’s counsel to take some method to evade the plain and 
positive description of the invention given by Richardson 
in his patent as to his stricture, lap, and relative area of 
inlet and outlet to his huddling chamber, it is astounding 
that he should take the ground he does, in view of the 
plain language quoted from. the patent, in view 
of his own expert’s testimony as to the unimportance of 
the size of the supplemental (huddling) chamber, and as 


to the importance ‘of the’ area of the overhanging 


‘flange, which should not be confounded with the 


‘cubical capacity of the chamber.” (KR. p. go, cross int. 
29. ) 

It is true. that after the invention of this absurd 
theory complainant’s witness, Forbes (x int. 14, p. 223), 
takes this ground, but in doing so contradicts-himself, 
contradicts Richardson, and stultifies himself. 

The capacity of this huddling chamber is of neces- 
sity small, less than one cubic inch in a 2% inch valve, 
when the valve is lifted at its highest, 0.10 inch (R., p. 
204), and it would always be filled with steam in a 
small fraction of a second after the valve was lifted from 
its seat, at the ground-joint, by initial pressure. Once 
filled—the air expelled—the pressure within the chamber 
(D of the 1866 patent, o of the 1869 patent )—smust de- 
pend on the relative size of the inlet, from the bozler, and 


the outlet. fo the az7r, 1. e., on the relative area, (1) of 


opening at the outer circumference of the ground-jornt, 
which is the inlet, (the circumference  in_= inches, 
multiplied by the lift perpendicular to the inlet) and 
(2) of the horizontal area of the stricture, (until the 
“lap” is surmounted, and after that, the oblique 
or conical area between the lower, inner angle of the 
lip, and the upper, outer angle of the extended valve- 
seat) which is the outlet. As long as the area of inlet 
increases fastest, the pressure in the huddling chamber 
will rise; but when (on the lip rising to the level of the 
extended valve-seat) the outlet increases fastest, the 
pressure in the huddling chamber will fall. 

That is the stricture which Richardson thought he 
invented. That is what Richardson says, that is what 
Hoadley says, that is what Forbes says, until compelled 
to stultify himself, and that is the plain common sense of 
the matter; just as the amount of money a man can save 
will depend upon the difference between his income and 
his outgo, and not at all upon the size of his trousers 


pocket. 


Now, in defendant’s valve, steam, on escaping from'the 
slightly opened ground joint, escapes through a series of 
passages which grow gradually larger all the way, and 
is nowhere contracted, or “huddled,” but goes on with 
pressure constantly diminishing till it reaches the open 
air. This uninterrupted, progressive expansion of es- 


caping steam is due to the absence of a narrow space or 


5 I 


stricture,—to the absence of overlap. Indeed, as there is 
no stricture, no lips, rims, or walls of any stricture, less in 
area than any preceding space, opening, or orifice, there 
can be no overlap, for there is nothing ¢o de overlapped. 
No compression is possible in any of the Kunkle pas- 
sages, and any malformation, any mal-adjustment, or any 
tampering with a Kunkle valve which should result in 
producing any “ huddling,” or intermediate pressure be- 
tween the open ground joint and the open air; anything 
at all resembling the operation of escaping steam such 
as is indispensible in Richardson’s valve, whether of 
1866 or 1869—any impediment to free escape and con- 
tinuous expansions with constantly diminishing pressure, 
would be fatal to the operation of such Kunkle valve. 
Kunkle’s valve owes its supplementary lifting power, 
by which it 1s raised from its seat, immediately after it is 
slightly opened at the ground joint by initial pressure on 
initial area, higher than such initial pressure could lift it, 
to two forces; one of which is common to Beyer, Nay- 
lor and many other inventors, both earlier and later, in- 
cluding Richardson; that force is direct impact of escap- 
ing steam upon an extended flange outside of his valve 
head. The effective presence of this impact is admitted 
as to the most of the valves, ancient and modern, men- 
tioned in the record, as for instance by plaintiffs’ expert 
(p. 33) concerning the Hartley valve, this being one 
among many instances appearing in the record; and 
counsel for plaintiff is corrected and taught (Cross. Int. 


206, p. 189) that this force is “as the weight of mole- 


‘¢cules of steam multiplied by the square of the velocity. 
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‘“ Double the velocity would give four times the mo- 
‘¢ mentum.” 

The other, a newly introduced force, never before 
actually introduced in any combination into the mechan- 
ism of a safety valve, is the rarification of the atmos- 
pheric air in an air-tight chamber above the enlarged 
head of the valve, and the formation of a partial “vac- 
uum” above the valve, causing a differential atmos- 
pheric pressure to act upon an area equal to the entire 
area of the valve and its flange. 

It is with reference to the partial vaccum produced 
over the valve-head by sucking the air out between the 
valve-head 4, and the pendant flange 7 of the case, (see 
drawing Kunckle C), that we have said that a compara- 
tively loose fit is here necessary and essential. 

All these points, namely: 1. The entire absence of 
compression, or “huddling.” 2. The force of impact of 
escaping: steam, without recoil. 3. The lifting force of 
“suction,” or differential atmospheric pressure; are 
demonstrated by experiment No. 15, with a Kunkle 
safety-valve having a steamway 2% in. diameter, as 
related in detail in the record, pp. 134, 135, 136, 
and 137. 

The first point—the absence of compression at the 
only place where compression could assist in lifting or 
in holding up the valve, namely: beneath the flange on 


the valve head, is proved by the fact (p. 135) that while 


the upward force against the flange, due to impact of es- 


caping steam, was 7 lbs. per square inch, the downward 
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force, or pressure on the bottom of the channel through 
which the same steam was flowing out, was only ¥% lb. 
on a square inch. Now elastic force, due to compression 
or huddling is equal in all directions. Only the momen- 
tum, or force of impact, is exerted in the direction of mo- 
tion of the impinging body. That impinging body in 
this case was steam. ‘That force, 7 lbs. per sq. in., was 
exerted on an area outside of the valve head, of 2.423 sq. 
in. and amounted to 2.423 x 7---16.961 lbs. avoirdupois 
auxilliary lift. The initial lifting force, ro1 lbs. per sq. 
in. on initial area, 3.97 Sq. in. area, —-400 lbs. The aux- 
illiary lifting force due to impact of escaping steam then 
was (16.961 divided by 400—.0424) 4.24 per cent of the 
initial lifting force. ‘The compression of the spring for 
roo lbs. per sq. in. was 5 in.-—-0.625 inch, and therefore 
for ror lbs. it was .631 in. Now, 4.24 per cent. of .631 
is 0.0268 in., which would be the additional lift of the 
valve due to this force alone, provided this full impact 
could be exerted if there were no co-operating auxilliary 
lifting force. But while merely “ warning,” the impact 
was only 3 lbs. per sq. in. (p. 135), and then, when this 
force of impact was acting alone, its lifting force was 7.27 
lbs., equal to 1.82 per cent., and the additional lift, or 
opening of the valve due to this force of impact, was 
only .o116 inch—too little, by itself, to do more than 


+ warn,’’—too feeble to produce a “ pop.” 


But the current of steam flowing out of an orifice 
at the ground-joint really less than 1-r1ooth inch 
(.0082 inches) wide, (measured at right - angles to 


the surfaces of the ground-joint :—.o116 x .70711 


= 


54 


.0082) sufficed to draw out, to suck out, by its 
own constantly -enlarging volume, and diminishing 
pressure so much air from under the cover of the case, 
over the valve-head, as to reduce the pressure of air 
within that chamber 3.75 Ibs. per square inch de/ow the 


pressure of the free air outside. 


This differential atmospheric pressure of 334 pounds 
per square inch, acted on the whole area of the valve- 
head, flange and all. ‘There is a slight error of proof- 
reading on page 135 of the record. The area of flange 
on valve-head is not as there stated, 10.349, or 10.3, but 
8.71 square inches. 

The lifting force, then, is equal to 3.75 Ibs. per 
square inch on 8.71 square inches, and 8.71 x 3.75 
32.663 lbs. This is almost double the full effect of impact, 
and more than four times (4.4 times) the effect of impact 
while warning. Now, adding 16.961 and 32.663, we 
have 49.624 lbs. auxilliary lifting force, which is equal 
to 12.4 per cent. of the 4oo. lbs. initial lifting force, and 
12.4 per cent. of .631 = .0782 inch uplift of the valve 
from its seat at the ground-joint. This vertical uplift, 
multiplied by the cosine of 459, == .707II, gives 
(.0782 x .7JO7II = .0553) the width of opening at the 
ground-joint measured at right angles to the surfaces of 
the ground-joint, 1. e. the actual thickness of the stream 
of steam flowing out of the boiler — 1—18th in.; and this 
free and full relief reduces the pressure within the boiler 
to 99 lbs. per square inch from 101% —the popping 
pressure, say 2% per cent. (there is a small error on page 


134, R. 1% instead 2%), in sixteen seconds from the 


—_ 


warning. ‘lhe reduction of lifting-force on the initial 
area was: 3.976 x 2.5 10. lbs. This suffers the 
valve to fall .or58 inches, enough to greatly diminish 
both impact and suction, and the valve immediately 


closes witha «“ pop.” 


Now, not only does “ huddling ” contribute nothing 
to this action, tor the sufficient reason that there is no 
‘ huddling,” no «“ huddling chamber,”’ no “ stricture.”’ no 
narrow space, no “lap” or “ overlap,” no place where 


the steam-passage 1s less 1n area of cross section than at any 


preceding place —— absolutely zo place where the outflow- 
ing steam can pass from a wider to a narrower, from 
a larger to a smaller passage; not only is there no 


‘huddling” possible ina Kunkle valve, but the introduction 
of any impediment which should prevent continuous 
enlargement of volume and diminution of pressure, any 
‘+ huddling,” anywhere, would be fatal to the operation of a 
Kunkle valve. Obstruction at the outlets from the case 
would force steam info the chamber under the cap above 
the valve and cause the valve to c/ose instead of aiding 


it to lift. 


When the valve is lifted the under side of its flange 
is about level with the lower edge of the’ guiding rim 
depending from the cover, and the narrow’ crack 
between this guiding rim and the edge of the. flange 
adjoins the flat channel beneath the flange through which 
steam flows out. If, now, for any reason, from any 
cause, Pressure is substituted for free expansion in this 


passage, cyual pressure must be formed in the chamber 


over the valve, and the valve forced down, because the 


~O 


area of the valve-head, including the flange, 8.71 square 
inches is more than 3% times ( 3.6 times) the area of the 
flange acted on by escaping steam. 

Here, in this “ vacuum,” this “suction,” this ditfer- 
ential atmospheric pressure, brought into action by the 
Kunkle mechanism for the first time in the history of the 
art, we have a new element entering into combination 
with the very old, old element, an over-hanging lip or 
flange, and a useful result obtained, not only without the 
aid of Richardson’s mechanism, but to the absolute 
exclusion of any and all mechanism which can in any 
degree or in any manner perform the function his « stric- 
ture” by reason of its “lap” can perform, i. e. « huddling” 
escaping steam. 

t. Richardson has no device which can form any 
degree of “ vacuum.” 

2. Richardson’s device acts by intermediate com- 
pression in a huddling chamber, “by reason of the lap,” 
and, as he truly says, could not act “if the projecting 
rim q were in the same plane with the lower edge of the 
flange n,”’ 1. e. if there were no “lap.” 

3. Richardson needs no other auxiliary lifting 
power, because by his overlapped stricture he can get as 
much as he needs, and has at his command tar more than 
he needs. 

4. Kunkle could not get along without more auxil- 
iary lifting power than he gets from ¢#pact on his extended 
flange, which was found insufficient by numerous inventors 


from early times. Having no “stricture,” no “narrow 


« 


space” less in area than any preceding space, no over- 
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lap, no “huddling” and no place for huddling, he intro- 
duces for the first time in the history of this art the 
auxiliary power of ‘suction.’ “‘ vacuum.” or differential 


atmospheric pressure. 


W hat has been said negatives the idea of there being 
a Richardson stricture or any kind of a stricture at the 
opening in the top of Kunkle’s valve-case, and shows 
that the opening at this point is and must, in any success- 
ful operation, be greater than the opening at the valve- 
seat or ground-joint. ‘The valve-case serves these pur- 
poses only, to keep grit and dirt from the valve-seat, to 
prevent tampering with the spring, and to give free exit 


for the steam trom the valve proper. 


It is in point, however, to remark. jirst, that the 


openings at the top of the case are manifestly and of 


necessity larger than the opening at the _ valve-seat 


or ground-joint ; second, that, for the reason that this ri- 
diculous theory was first advanced as the case was 
closed, no testimony is given of actual measurements 
to show that the openings on the top of the case are in 
fact larger than anzy space between them and the valve- 
seat, but, it being incumbent upon’ the complainant 
io prove the presence of a Richardson stricture, it 1s fatal 
to complainant’s case that, as to the valves charged, there 
is not (and can not be) one particle of testimony to show 
that there is such a contraction at the case-openings 
as to produce a huddling of steam, the testimony of Mr. 


Forbes on this point (p. 214-215) relating solely and 
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indefinitely to the modified experimental exhibit, + De- 
fendant’s Kunkle valve B, No. 1”; Aird, that the experi- 
ments tried and demonstrations made show conclusively 
that the forces used in the operation of the valve are 
impact and suction, which are distinguished from hud- 
dling or backing up and compression just as a pull is 
distinguished from a push. It therefore again follows 
that Kunkle does not use either the means or the method 
claimed for Richardson, but on the contrary, other means 
and other methods, which.are inconsistent with the use of 
the former. 

But fourth, if, for the sake of the argument, it be 
conceded that Kunkle dispenses with the pendant flange 
or lip c, c, and attains the desired result by other means 
and methods, and if, even, it be violently conceded that 
as contradistinguished from Richardson, he uses impact 
and suction, and like Richardson, and as an addi- 
tional or auxiliary element, he also uses, to some extent, 
huddling produced by a contraction at the openings of 
the valve-case (indeed a most violent assumption), still 
by a fundamental rule of patent law it is imcumbent upon 
complainant to show that in 1866 such a combination of 
means and forces was a then well-known, interchange- 
able, mechanical equivalent, for this purpose, of Richard- 
son’s means and methods as to which there is a total 
absence of any testimony whatever. As to this complain- 
ant’s rely (brf. p. 39-40) upon the testimony of Mr. Hoad- 
ley, that in 1845 he knew the fact “that all turns in steam 
“ passages caused obstruction,” but it. still remains that 


the knowledge that the best safety-valve known to this 
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day could be made by the combined torces of impact and 


suction, produced by a serpentine and constantly enlarging 
escape passage from the boiler through the valve to the at- 


mosphere, was first given to the world through the Kunkle 


patents of 1875 and 1577. If the desperate arguments 
of compl unant as to the oj pe ning’s in the. valve-case were 
of an 


= 


true in fact. vet complainant must tail on account 


| 4 , 
the mechanism charged was, 


utter absence of proof that 


t the date of the patent sued upon, the well-known me- 


chanical equivalent of the means patented for the pur- 


DOSe intended. 


WATERMAN REISSUE. 


The third contention for the Appellee is that by 
reason of Richardson’s purchase of the Waterman patent 
of 1853, and of his subscribing, in 1867, the reissue 


hereof he abandoned the claim of his 1866 patent and he 


and his assignees are estopped from claiming thereunder. 


What the firm of Geo. W. Richardson and Co. did 


or did not do with reference to the details of their manu- 


facture and to their dealings with the public is not here in 


point and the testimony, relatine thereto contained in the 


stipulation at the end of the record as being what Water- 


man would swear to if alive, is for the most part im- 
739 | 

material. 
A Waterman valve made (p. 120) from Waterman’s 


1853, and which Waterman admitted 


original patent of 3. 
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(p. 120) was a fair representation of it, opens at the re- 
quired point, 100 pounds, and closes with a reduction of 
only two pounds pressure. See experiment reported at 
pp. 125 & 126 of the record as the result, of which Mr. 
Hoadley says (p. 126) “ the operation of this valve is 
‘very beautiful, as good as that of any valve I ever 


: tried.” 


Waterman himself, an interested witness for plaintiff, 
swears, (5S. 15 Cross Int. 23) that the distinguishing fea- 
ture between his patent of 1853 and Richardson’s of 
1866, was that, as he mistakenly thought, he was not at 
liberty to use the direct acting spring, for, he says, «My 
‘“ original valve relieved the boiler the same as his.”’ 

All the talk by Waterman about his original valve as 
applied to the engine « Lowell,” that it was dangerous 
and would not work, is cunningly misleading, for it ap- 
pears (S. p. 3.) that this valve was made during the first 
year of his employment on the Hudson River R. R., which 
(S. p. 2) was in 1851 or 1852, and was the first of his 
experimental efforts which resulted in the last part ( No- 
vember) of 1853 in his original patent. 

The plain facts about this matter, when the evidence 
is all put together, are: 

Waterman in 1853 showed in his patent, but did not 
claim, a valve which, at the very least of it, was very sim- 
war to Richardson’s, and which when properly loaded 
would do all that Richardson’s would do, but he, Water- 
man, mistakenly thought that he could not adopt the 


proper load. 


On the other hand Richardson went to Waterman. 
no matter with what particular purpose. and Waterm: 

atter \ hat particular purpose, anc aterman 
said to him (S. p. 14), ‘I can make that (my) valve do 
just what yours does. It is folly for us to quarrel, for 
if we do there will be a dead-lock between our patents 


a« 


tor a little more than seven vears. 


Richardson took advantage of the situation and 
transferred his claim to the older, Waterman patent, and 
ht that patent, “<zhe ferns of the conveyance” being 
(S. p. 7) that «I (Waterman) was to let them have my 


patent and obtain a re-issue for the valve.’ 


Those were the days of loose re-issues, when any- 
thing clearly shown in the original patent, whether stated 
as a part of the original invention or not, could be claimed 
in the re-issue. 

That this reissue of 1867 was and was intended to 
be for the thing which these parties had supposed was 
covered by the Richardson patent, plainly appears from 
the experiments with the original Waterman above re- 
ferred to, from the attending circumstances, from the 
participation in the re-issue proceedings of two members 
ot the firm of f Geo. Ww. Richardson w Co., to-wit. Richard- 
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son himself and W. H. Poor, and from the finding of this 


Court in the Crosby case (Appx. p. 9, q. v.) as to what 
the re-issue contains. 

To what is contained in that opinion in the Crosby 
case the following quotation (5S. p. 13), from the speci- 
fications of this re-issue, which Richardson signed perfects 


this argument, viz: ‘ The object which I have in view is 
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“to keep the pressure of the steam as near as possible 
‘“(at) the initial point of blowing, and not allow it to go 
‘above that point and not to escape materially below it:” 
the second and added claim of the re-issue being upon 
‘the concentric rim or ledge 11 and the overhanging 
“part of the valve kk.” 

It may well be that, for the purpose of prolonging 
their monopoly before the public, the manufactured 
goods of this firm were stamped with the date of the 
Richardson and not of the Waterman patent, and that in 
only one license (which so far as this record shows 1s the 
only license ever granted) was the patent mentioned. 

The application for the reissue was made after Wa- 
terman went into the firm (S. p. 16) and Richardson was 
not only aware of the proceedings (S. p. 17) but he par- 
ticipated as a subscribing witness in the claim then made 
for his benefit and pursuant to a bargain he made with 
Waterman. 

Now the plain proposition of abandonment to the — 
public and of equitable estoppel growing out of this 
is, to use the reasoning of this Court 1n other cases, either 
Richardson knew and. thus acknowledged that Water- 
man, and not he, was the original and first inventor of 
the device which Richardson was then trying to put upon 
the market, or he then elected to base his claim upon the 
older Waterman patent, and that he, by his purchase 
from Waterman and by his signature and _ his_participa- 
tion in the re-issue proceedings in the Patent Office, said 
one or the other or both of these two things to the pub- 


lic. 
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PATENT OF 1860. 


The claim of this patent is: 

«The combination of the surface beyond the seat of 
‘the safety valve with the means herein described for 
‘ regulating or adjusting the area of the passage for the 
‘escape of steam substantially as and for the purpose 


‘ described.” 


In the light of the proof in the Crosby case that the 
Webster valve was an impracticable, useless contrivance, 
this Court in that case said, (Appx. p. 10) that by this 
claim Richardson was entitled to cover: *‘*the combina- 
‘tion with the surface of the huddling chamber, and the 
‘ strictured orifice, of a screw ring to be moved up and 
‘down, to obstruct swch orzfice more or less, 72 the man- 
-* Seer described.” 

I. The theory of complainant that the strictured 
orifice is found in the top of the case, in the Kunkle 
valve, and the claim, made upon the authority of .this 
Court quoted above, that the Kunkle screw ring 
‘obstructs such orifice,” is, to say the least, very amus- 
ing, for these open holes or slots, cast in the top of the 
case, always remain constant and are never obstructed 
by anything. In fact we have shown that they don’t 
even, themselves, obstruct anything. 

[I]. That this patent is fully anticipated if construed 


to cover broadly screw-rings in safety valves indepen- 


dent of their co-operation or combination is plain for, every 


man who, in 1869, was out of his teens, knows, that, for 
the purpose of regulating the size of any opening, a 
screw ring and a sliding collar with a set screw or a jam 
nut were the well known méchanica! equivalents of each 
other and interchangeable, according to the convenience 
of the mechanic or designer ; and complainant’s expert in 
preparing a Webster valve for the purpose of his own 
experiments attached the adjustable flange which pro- 
duces the stricture in the Webster patent to the valve 
stem by screw threads and thus made of the flange a 


screw-ring, (p. 167). 


III. If this- 1869: patent be construed to cover 


broadly screw rings which obstruct or vary (or both) 


the escape aperture or apertures to the air in a safety 
valve, then the necessary conclusion from the most 
superficial reading of the Webster patent is that the 
former is fully anticipated. Mr. Forbes says (p. 32), that 
in the Webster patent a variation of the reduction of the 
boiler pressure is effected by reason of “making the 
“ supplemental flange vertically adjustable upon the valve 


“ spindle.” 


IV. It has been contended at Circuit. upon the au- 
thority of the above isolated quotation from the prior 
opinion of this Court, that Richardson under the above 
claim, is entitled to cover broadly, in an ordinary safety 
valve having a huddling chamber, ¢he exit of which 7s 
strictured, the use of a screw-ring to regulate or adjust 


such a strictured orifice. 


The answers to that proposition are: 


yt » , 7 r j , 7 
Foerst> Kunkle has not. never had. and can not have 
— . my J a P  # ces a ~ ee aS oa ee aie 
any such huddlinge chamber, much less any such strictured 
Or7yice. his has alreadv been demonstrated, requires no 


further argument, and is determinative of this case as to 


the patent of 1569. 


[In construction, in location, in operation and in pur- 
pose the adjustable ring of the Kunkle valve is radically 
opposed to the srew-ring of this patent, as clearly shown 
by the experiments and as stated in the record at page 


LQ/7-199, as follows: 

‘+ When (in the Kunkle valves) the adjustable ring 
“is so set as to produce the greatest diminution of 
“the opening it is capable of producing, the opening 
e, when the valve ts raised sufficiently to 


‘is still so larg 


‘discharge steam freely. that there is no real contrac- 


rap) - 


tion and no real obstruction of the flow. for the steam 


e 
¢ 


¢ 


‘must flow out wholly, or almost wholly, against the 


‘upper surface of the opening, little. 1f any, coming in 


‘ 


‘contact with the lower surface or top of the adjustable 
‘ring. 


= 


‘One evidence, to my mind, of this state of facts is 


¢ 


‘that I could not find any downward pressure at the 
‘‘upper surface of the adjustable ring. Another is that 


‘when the valve is opened in the manner I have de- 


‘scribed, with the ring at its highest position, the open- 
‘ing is larger at this point than through the ground- 


joint, aud larger than through the intermediate chaneber. 


+ Steam is therefore flowing out through a channel which 


-is nowhere enlarged and then contracted, but through a 


oo 


iT | 
AtcT ss 
} 

per 

i ; 
Lets © 


e size of any such aperture of the huddlinge cham- 


While the above conclusions, based upon mat- 


A 


fact, are indisputable, there are other legal reasons 


A -h also necessitate the conclusion that this patent of 
[569 is not infringed. 

On the authority of Wiacke v. Ostrum, 103 U.S.. 
101 vhich 1s the leading case tor the doctrmne there 
stated in the opinion delivered by His Honor. the Chief 
t . 4 cam, . ~ ~ : wee ih pes ae 
lustice it matters not. for any purpose of this case. 
whether Richards ras or was not the first to utilize : 
Vinetnel Licnarason was or was not the first to utilize a 


41 
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, . , c ] . Be = 2 “e 
ring in a satety-valve, for he 1s by law limited. 


proper construction of the claim of his patent, to 


means therein described which are necessary to 


the object of his invention, and “the mechanical 


ilents of his several elements known at the time 


‘of his invention if used in the same combination.” “This 


rc 


a 


necessarily follows from the fundamental doctrine that no 


One Cal 


= 
opjyect, 


() iad al / u 


) properly claim all ways of accomplishing any one 


which doctrine, since the decision in 1553 of 


v. Morse, has been, by this Court, most rigor- 


OUSIL\ entor« ed. 


*, Vi 


patent 


specilci 


hat are the necessary co-operating elements of thig 


atent contributing, in the manner described, to the 


the alleged invention r 


ly discernable drawing, 1n the record, of this’ 


On 


is opposite page 30. From that and from the 


his patent (pp. 65 and 69) we learn 


itions of t 


1e 


Tl 


micro! 


5 


around 


d 


) 


j 


ee 


, 7 , ° 

the outer surface of w and the inner surtace of g 1s re- 
.* . . , 4] . ‘ i> 

Yulated Dy raising or lowering the ring bul, SUppos- 


i . 4 - 59 ath > = . ’ ; t hh S i 
the question of the nisufhiciency of the spec! 


’ DO a ae tget AE ot me. ee ee : 
the indaistinctness and uncertaintv of tnis Claim. we find. 
a as ia oi ig ”  Dattorset 
tnat.. aS to tne thing snown in the araw ngS anda lettered 
Ft . ee LE a 
In the specifications, at least. the above numbered fou : 


: ; cs = eee eee = lL Eee ere, Le oo. Sa 
elements. namely. the old Stricture. the central aunillary 


} } 


passage, the adjustable screw-ring 


+ . } 1 
projection are absolutely necessary and essential elements 
in ath the COnNnsSsTyT ‘t1O} ee ] the OnerA iO} f are. ~“HTIMS\ 
iil {3 } Lit ‘ ONnNStru¢ i yn ana ciat ‘ }7' PctLiO;nl ( i Lilet CILUTII, \ « 
inconvenient and expensive thing. 


ww, in the Kunkle valve no single one of these 
VV « il iit 4k 1 AlV ¢ rit ili ‘ COT TC {) Liit st 


a 
; . ‘ , ‘ c ‘ 

} " — ~ or . v2. - ~ 7. ELELas .o1 4 ‘4 m eee 4+-ty 4a . 

elements, and no meé chanical equivaient tor one ol the 11). 
5 
wai a4 i i EY gree: © ayaa i iecinn ahiil ee ee ‘ 

present. ‘he defendant has no stricture, has no cen- 
' 


A = wre ae -~ oo 
(Tal DaSSAVC. has no divided CQO] 


i 7 
‘ 


] . x, ‘ = ~~ . N ‘ > ‘ “a7 ><> Try s } , 5 hs - 
qoor or au cial \ adjustable strict e. ana ne has no adiSkK- 


re . . “ " . 1 \ ‘ . ~t* 5% eng — - | ‘« 
WKe projye¢ ction. He has dW SCTCWHTING. but lt IS not locat- 


ed 4 ombined. and does not opel lie aS does (nis screw- 
ring, for in the Kunkle valves there is no huddling, the 
outlet to the atmosphere being larger than the inlet from 
the boiler, the single serpentine passage between 

them constantly enlarges from within outwards, and the ) 

ive depends both for its sufficient opening and for its i 

; } 

prompt closing, not upon huddling or compression. | 

but pon the combined forces of impa ind uction 
Vi In addition to the misleading and wholly un- | 
satistactoryv character of the specifications just named | 


* 
ne eee 


Lace, etc., “with ‘Ae means herem described tor regulating,” 
etc. Two distinct and inconsistent means, which are not 
interchangeable and can not have common equivalents, | 
one of which is not shown in the drawings but 1s de- 


scribed in the specifications (p. 69, at side paging 143), 
are described, and it 1s utterly impossible for the public 
to tell from reading this patent what “the means” pat- 
ented are. ‘The law prescribing as a condition precedent 


to the grant of a patent (U.S. Rev. St. Sec. i888) “ that 


‘she shall particularly point out and distinctly claim the 


‘part, improvement or combination which he claims as 
-¢his invention or discovery” was in this case grossly vio- 
for that reason this patent should be decreed to 


be invalid and void. 


Brooks v. Fisk, 15 How. 212. 
Werrill v. Keomans, 94 A 500. 


. 


The tourth,. tifth and sixth contentions of appellee 


A 


seem, thus, to be maintained, that, for the reason just 


| 


named, this patent is void: that 1f valid it only covers a 


given a broader construction 


special combination, and if 
is anticipated by the Webster patent; and, finally, that, 
upon any possible, proper construction, it, like the patent 
of 1866, is not infringed. 
Respectfully submitted. 
}. H. RAYMOND, 
Solicitor and of Counsel for Appellee. 
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OPriINION OF THE SUPREME COURT, 
BY MR. JUSTICE BLATCHFORD. 


JANUARY I9QTH, 1885. 
CONSOLIDATED SAFETY VALVE CO 


CROSBY STEAM GAUGE & VALVE CO. 


Omitting the specifications of the patents and the descrip- 


ion . c ; a cn m2 eee : e . 
tion ot the then detendant’s device. and with some 


italics for convenience of reference. 


. 


The view taken by the Circuit Court, in dismissing 


the bills. was. that some valves had been made before 
1866, which embodied the same general principle as 
Richardson’s, and were of some-value, operating through 
the expansive power of steam exerted upon an additional 


7 


chamber outside of the ground-joint; and that what 


% 


outside of the ground-joint, by a crack or opening be- 
e and its main body, that the 


zi pe ie. 
tween the lip of the val 


\ 
steam would be confined or huddled, when it sought to 
escape from the chamber, and so the valve would be held 

rapidly before too 


up just long enough, and could fal 
much steam was lost. But. the case went off on the 


question of infringement, and the Circuit Court found. 


that while the defendant's valve employed an additional 
surface to lift the valve as soon as it began to blow, and 


the pressure was regulated in part by a stricture, it 
differed from the plaintiff’ s,in that the additional area 
outside of the ground-joint, but inside, and was 
not acted on 1nd ependentlh of the valve itself, but was a 
part of it. — the escaping steam did not act at all by im- 
pact, but wholly by expansion. ‘The conclusion was, 
that, as Rich: irdson was not the first to apply the idea of 
an additional area or of a stricture, he could not enjoin a 
valve which resembled his only in adopting such general 
ideas, and that his claims did not cover a valve having 
the _ - of operation of the defendant’s. 

Inc ward H. Ashcroft, as assignee of William Naylor, 
obt nil reissued letters-pate nt of the United States. No. 
ape. dated November oth, 1869, on the surrender of 
letters-patent No. 58,962, issued to said Naylor, October 
16th, 1866, for an improvement in safety-valves. Ash- 
croft brought a suit in equity, in the Circuit Court of the 
United States for the District of Massachusetts, against 
the Boston and Lowell Railroad Company, for the in- 
frinvement of reissue No. 3,727. ‘The infringement con- 
sisted in the use of valves constructed according to the 
patent of 1866 to Richardson. ‘The Court dismissed the 
bill, (5 Of. Gaz., 725, and 1 f/olmes, 366, and 1 ann. 
& A., 215,) and, on an appeal to this Court, by the plain- 
tiff, the decree was affirmed. (97 U S., 189.) In view 
of an English patent, No. 1,038. granted to Charles 
Beyer, April 25th, 1863, 74 was held by this Court, that 
Naylor was not the first person who devised means for 
USING lhe reco action of sleani to assist 712 liftine the 


valve, or who mvented the combination, tn a spring safety- 
valve, of an overhanging downward curved lip, with an 
annular recess surrounding’ the valve-scatl, into which steam 
is deflected as tt issues between the valve and tts seat. In 
speaking of the zzvention of Leichardson, as described in 
his patent of 1866, this Court said: ‘ His invention, as 


as he describes it, conszsts in increasing the area of the 
head of the common safety-valve outside of its ground-joint. 
Cah Ted le yminating af aL such d Udy as to form an increased 
resisting surface. 
venerator shall act with additional force, after lifting the 


valve from its seat at the ground-joint. and so. by over- 


| 


, against which the steam escaping from the 


ee 


~ Bem 


POR eR mm 


ar he 


coming the rapidly ne ‘ASIN resistance of the spring or 
scales, will insure the lifting of the valve still higher, thus 
affording so certain ihe free a passage for the steam to 
escape as effectually to prevent the bursting of the boiler 
or generator, even when the steam is shut off and the 
damper left open. Safty-valves previously in use were 
not suited to accom] Hish what was desired, which was to 
open for the purpose of relieving the boiler, and then to 


close again at a pressure as nearly as possible equal to 


that at which the valve opened. Suthicient appears to 


show that Richardson so far accomplished that purpose 
as to invent a valve which would open at the given pres- 
sure to which it was adjusted, and relieve the boiler, and 
then close again when the pressure was reduced about 


two and one-!] 


alt pounds to the inch, even when the pres- 


sure in the generater was one a pounds to the 
same extent of surface, which made Be hc a use- 
ful spring safety-valve, as proved wy 1e fact that it went 


almost immediately into general use. . . . . When 
the valve opens the steam expands and flows into the an- 
nular space around the ground-joint. Its free escape, 
which might otherwise be too free, is prevented by a 
stricture or narrow space formed by the outer edge of 
the lip and the valve-seat. By these means, the steam 
escaping from the valve is made to act, by its expansive 
force, upon an additional area outside of the device, as 
ordinarily constructed, to assist in raising the valve.” On 
these views, it was held by this Court, that, although im- 
portant functions, not very dissimilar in the effect pro- 
duced, were performed by the two valves there in con- 
troversy, the means used and the’ mode of operation were 
substant ially different in material respects. 

In the present case, the defendant has introduced 
evidence the before-named English patents to Ritchie, 
Webster and Hartley, and the English patent to William 
Naylor, No. 1,830, granted July Ist, 1863; and also let- 
lers-patent of the United States, No. 10,243, granted to 
Henry Waterman, November 15th, 1853, and the reissue 

‘the same, No. 2,675, granted to him, July, oth, 1867 
In view of all these patents, and of the state of the art, 


appears that Richardson was the first person who 


i 


described and introduced into use a safety-valve which, 
while it automatically relieved the pressure of steam in the 
boiler, did not, in effecting that result, reduce the pressure 
to such an extent as to make the use of the relieving ap- 
paratus practically impossible, because of the expendi- 
ture of time and fuel necessary to bring up the steam 
again to the proper working standard. His valve, while 
it automatically gives relief before the pressure becomes 
dangerously great, according to the point at which the 
valve is set to blow off. operates so as to automatically 
arrest with promptness the reduction of pressure w hen 
the boiler is relieved. His patent of 1866 gave a mod- 
erate range of pressure, as the result of the proportions 
there specified, and his patent of 1869 furnished a means 
of regulating that range of pressure, by a screw ring, 
within those narrow limits which are essential in the use 
of so subtle an agent as steam. 

In regard to all of the above, patents, adduced against 
Richardson’s patent of 1866, it may be generally said, 
that they never were, in their day, and before the date of 
that patent, or of raeronale S invention, known or rec- 
ognized as rasilaadics any suc h result as his apparatus of 
that patent produces, as above defined. Likenesses in 
them, in physical structure, to the apparatus of Richard- 
son, in important particulars, may be pointed out, but it 
is only as the anatomy of a corpse resembles that of the 
living being. Zhe prior structures never effected the kind 
of result attained by feichardson’ s apparatus. because they 
lacked the thing which gave success. They did not have 
the retarding: stricture which vave the lifting opportunity 
{Oo the huddled stream. combined 7 vith the ure 7 talli: 1 Of 
the valve after relief had come. “Taught by Richardson, 
and by the use of his apparatus, it is not difficult for 
skilled mechanics to take the prior structures and so 
arrange and use them as to produce more or less of the 
beneficial results first made known by Richardson: but, 
prior to 1866, though these old patents and their descrip- 
tions were accessible, no valve was made producing any 
such results. Richardson’s patent of 1866 states that the 
addition to the head of the valve terminates in an annular 


lip, which fits loosely around the valve-seat. and is sep- 


arated from it by about 1-64th of an inch for an ordinary 
spring, and a less space for a strong spring, and a greater 
space for a weak spring, forming an annular chamber, 
and regulating the escape of the steam; that the steam, 
when the valve is lifted, passes beyond the valve-seat, 
and into the annular chamber, and acts against the in- 
creased surtace of the valve-head, and thus overcomes 
the increasing resistance of the spring due to 1ts compres- 
sion, and lifts the valve higher, and the steam escapes 
freely into the open air, until the pressure 1s sufficiently 
reduced, when the spring immediately closes the valve. It 
is not shown that, before 1866, any known valve produced 
this result. On the contrary, Richardson testifies, that, 
tor about twenty years before 1866, he was acquainted 
with safety-valves in practical use, by working in the 


locomotive repair-shops of railroad companies, part of the 


time as foreman, and as a locomotive engineer, and that 
he never, before his invention, knew, in practical use, or 
on sale, of any spring loaded safety-valve, capable of 
opening to relieve the boiler when the working pressure 
was exceeded, and of automatically closing with a small 
loss of working pressure. He also says that he was in 


— =~ 


Kneland, for about four months, in 1873, bringing his 
valve to the notice of officials in the shops of some of the 
largest railroad companies, ( his valve being one especially 


rte 
a I ‘ 
useful on locomotive es on railroads:) that. while he 


NO 


I engin 
was in England, he found no man who professed to be 
acquainted with, or to have heard of, a safety-valve which 
would automatically open and relieve the boiler at a pre- 
determined working pressure, and automatically close 
when such working pressure had been slightly reduced, 
or who admitted that such a valve could be made_ until 
he had seen Richardson’s valve work; that the master 
mechanics at the shops named did not believe he could 
make a valve close.within 25 pounds of the blowing-off 
aie ) 


point: that he showed them the working of his valve 
with no excess beyond working pressure, and with but 


from 3 to 5 pounds reduction from. a pressure of 130 


pounds per square inch in the boiler; that he did not hear, 
in England, of any of the Ritchie, Webster o 
valves, but heard the Navlor valve blow, and 


r Hartley 
4} | 7 
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tnat. when 


it blew, the steam rose several pounds above the point 
where it commenced to blow, and it did not close 
promptly, tightly or suddenly. ‘There is no evidence to 
contradict or vary the effect of this testimony. 

Thomas Adams, of Manchester, England, who has 
spent a lifetime in the manufacture and practical working 
of safety-valves, testifies, that the Ritchie and Webster 
valves have never been in use practically in England, and 
the Hartley only in two or three cases, when it was a 
failure; that he himself has made and applied, in England, 
about 15,000 of Richardson’s valves: that, if loaded 
at 120 pounds per square inch, his valve returns to its 
seat with a very small loss of pressure; that the Beyer 
valve, loaded at 120 pounds, reduces the pressure 30 
pounds, before returning to its seat; and that Naylor’s 
has been superseded by Richardson's. 

[t appears to have been easy enough to make a safety- 
valve which would relieve the boiler, but the problem 
was to make one which, while it opened with increasing 
power in the steam against the increasing resistance of a 
spring, would close suddenly and not gradually, by the 
pressure of the same spring against the steam. This was 
a problem of the reconciliation of antagonisms, which so 
often recurs in mechanics, and without which practically 
successful results are not attained. What was needed was 
a narrow stricture, to hold back the escaping steam and 
secure its expansive force inside of the lip, and thus aid 
the direct pressure of the steam from the boiler, in lifting 
the valve against the increasing tension of the spring, 
with the result, that, after only a small, but a sufficient, 
reduction in the boiler pressure, the compressed spring 
would, by its very compression, obtain the mastery and 
close the valve quickly. This problem was solved by 
Richardson and never before. His patent of 1869 de- 
scribes the arrangement and operation of the whole 
apparatus, with the adjustable ring, thus: When the 
pressure of the steam lifts the valve, the steam acts 
against the surface of an annular space between the bevel 
of the valve-seat and the downward projecting flange ot 
the cap-plate, to assist in holding up the valve against the 
increasing resistance of the spring. The aperture between 


the valve and tts seat ts always ereater than that between 
the flange and the upward projecting yim, and thus the 
steam in the annular space assists in holding up the valve 
till the boiler psessure falls below that at which the valve 
opened. Lhe difference between the closing’ pressure and 
the opening pressure depends on the distance between the 
flange and the rim. ‘There is a central aperture in the 
cap, through which the steam escapes when the valve is 
lifted, which is surrounded by a projecting cylindrical 
flange, threaded on the outside, to which is fitted a 
threaded ring, which can be turned up or down, and 
secured by a set screw. by this means, the area of the 
aperture for the escape of steam beyond the valve-seat is 
adjustable, the space being largest when the ring is down 
and smallest when the ring is up. | 

Ritchie’s patent, in speaking of his valve, says: ‘This 
valve 1s weighted by a-helical spring 7 (shown at Figure 
2) of sufhicient power according to the required pressure 
of the steam: and, when it 1s intended to be used asa 
reserve safety-valve, | place the spring around that part 
of the stem below the valve, that is to say, within the 
boiler, as shown at Figure 2, The advantage of this 
form of construction of valve over the ordinary valve is 
as follows: As soon as the pressure of the steam raises 
the valve from its seat, the flange 4, being exposed to the 
pressure of the steam, presents an increased surface, 
which compensates for the increasing resistance of the 
helical spring 7, until the valve has been raised to a 
height equal to the area of the steam-way, when it allows 
the steam or vapor to escape freely.” In an article in 
“The Artizan,” published in England, in July, 1858, 
signed by Ritchie, and_ referring to his patent of 1848, it 
is said of his valve: “The top area being made double 
that of the under side or steam-way, such a valve would 
quickly reduce the pressure in the boiler to half that at 
which the valve lifted: and so, also, of other proportions. 
Hence it is chieflv suited for a reserved valve.” ‘This 
shows the existence of the very evil which Richardson 
remedied. Ritchie’s patent and publication say nothing 
about any stricture. 

The evidence inthe present case shows satisfactorily, 


it valves made in conformity with the measurements 
of the drawing of Ritchie’s patent do, in practice, reduce 
the pressure in the boiler to such an extent, after that pres- 
sure is properly relieved,and before thev close,as to involve 
sreat loss of time and consumption of fuel before the ini- 
tial pressure is restored. The experimental valves pro- 
duced by the defendant as structures made according to 
Ritchie’s patent vary from the dimensions of his drawing, 
and the variations are those which result from the instruc- 
tions given by Richardson in his patents. Richie gives no 
information how to make a valve work at a predetermined 
pressure, or how to make it work with a small range of 
difference between the opening and closing pressures, or 
how to proportion the strength of the spring and the size 
of the stricture to each other. “The same thing is true of 
e Webster and the Hartley patents. 
The Webster patent shows a huddling chamber and a 
stricture. but the evidence shows that valves made with 
the proportions shown in the drawings of Webster work 
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with so large a loss of bowler pressure, before closing, as to 
be practically and economically worthless. Webster’s pat- 
ent describes a means of making the area for the eseape 

up and down, 
Inve, and fix- 


of steam adjustable, consisting in adjusting 


on a smooth valve-stem, a sliding collar or fi 
In 
screw-ring of Richardson, withits minute delicacy of ad- 


{ 
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y it in place by a set-screw. but it does not show the 


justment and action. 

Nothing further need be said as to the Hartley valve 
or the Beyer valve. : 

The original patent to Waterman was issued in 1853. 
His attention had been turned to the subject of safety- 
valves for locomotive engines. He invented what is des- 
cribed in that patent, but he testifies that, before 1866, he 
never saw a Safety-valve capable of keeping the pressure 
ata point not above working pressure, and of relieving 
the boiler with but a small loss of pressure: that his valve 
would let the steam down about 15 pounds, and was not 
practical for an ordinary locomotive: and that the Rich- 
irdson valve, when introduced, went. at once into general 
use. “The Waterman valve had a supplemental surface, 
on which the steam acted to aid in the raising of the valve: 
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the opening, for a valve of a specified diameter, acting 
with a specified pressure of steam. Nothing of all this 
was found in the specification of the original Waterman 
patent. It, therefore, has no effect as against Richard- 
son’s patent of 1866, to destroy the validity of that 

If anything which Richardson did i n respect to reissu- 
ing the Waterman patent, could, in any event, affect the 
Sed of the present plaintiff under either patent sued on, 
as to which we express. no opinion, it is sufficient to say, 
that the present defendant claims, in its answers, no bene- 
fit from any action of Richardson's in respect to the Wat- 


erman patent, as operating in its favor or enuring to its 
benefit, as an equitable defence in these ee 

Richardson is, therefore, entitled to cover. the claim 
of his patent of 1866, under the language, ‘a sce 


with the circular or annular flange or lip ¢ c, constructed 
in the manner, or substantially in the- manner. shown, so 
as to operate as and for the purpose herein described,” a 
valve in which are combined an initial area, an additional 
area, a huddline chamber beneath the additional area, and 
a strictured or (fice leading from the huddiing Gertie Nn lo 
the open air, the orifice bet) no” pr por tioned Pi he strength 
of the Spring’, as directed. The direction eiven in the 
patent is, that the flange or lip is to be separated from the 
valve-seat by about 1-64th of an inch for an ordinary 


spring, with less space for a strong spring, and more 


3 . , Ps - 4 « ° - | . ; 
space fora W eak spring, to regulate the escape of the 
steam, as required. As matter of law, this description is 


sufficient. within the rule laid down in Wood v. Underhill. 
(5 flow.. 7.) and it 1s not shown to be insufficient. as a 
matter of fact. 

Richardson is also entitled to cover, by the claim of his 
patent of 1869, under the language, «the combination of 
the surface beyond the seat of the safety-valve, with the 
means herein described, for regulating or adjusting the 
area of the passage for the escape of steam, substantially 
is and for the purpose described,” ‘he combination with 
the surface of the huddline chamber, and. the strictured 
orince. OF A SCV CW) IHL’, LO he 72207 cd up OF AO2 210 obs Sruct 
S7iC/l Orifice 207 € OF [OSss. 772 the 2A WET desc } bed. 


The Richardson patents have a disc valve, an annular 
huddling chamber, an annular stricture at the outer ex- 
tremity of the radu from the centre of the valv 

ly 


we: ae = oe Sai: iia Pe —— ] i a | Dt oe 
tional area which 1s radiallv bevond the disc valve. and a 


wlhindrical ete: nate But. hefore 1866 Pee a Im 
CVIINGTICaAL Ste@amM-Way. 274i. = OETF OE LAVOVO,. Ahi GAilwitid) 
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sarily reguires an annular steam-way. In the defendant’s 
‘ 


valve, Complainant’s Exhibit A, the same effects in opera- 


ie by the 
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tion. are produced as in the Ry 


means described in Richardson’s claims. In both struc- 
tures, the valveis held to its seat by a spring, so com- 
— § 
° : } ‘ | ‘ ] | ‘ 
pressed iS »>KeEeEYP tne Valve there until th pressure if- > 
sic of the boil Ss suthcient to move the VALVE AGAINST 
the pressure ol the spring: so that the steam escapes 
through the ground-joint into a chamber covered by an 
4 - 4] y - ] ] & + | +4 + . «+ 
extension of the valve, in which chamber the steam acts 
expansively against the extended Surface, and increases 
the pressure in opposition to the increasing pressure of the 
} . . ; . i ; ; > 7 ~ | > 
spring ana assists 1n opening the Vaive wider: this 
chamber, in the defendant’s valve, has, at its termination, 
oe 1] : $ . ia ie ' S Sin sane el te rnern tee wean | ' 
substantially the same construction as Richardson’s valve, 
sone i , en se ' | . 1.7>4 ' 
namely. a stricture, whic h causes the steam to act by CcA= 
Oe . 1 1 ae, 
pansive force, against the extended surface of the valve: 
+ ° 7 . aS | 4 . ] . 
and in both valves. after the pressure or tne steam nas 
been somewhat reduced in the boiler, the closing move- 
| ; 
ment 1s quickened, as the valve nears its seat, in conse- 
a , f 4] ; mae , , +}, ' 7 +i 
j quence ol the reduced pressure of the steam on the ex- 
' ee a ae a i Soe r 
| tended surface. and the valve comes suddenly to its seat. 
! : } 4 ry %. ce ESE eee Ory eS Re — 
In the Richardson valve, the valve proper is a qisc, and 
: a | ef 
the extended surface is an annulus surrounding the dis¢ 
while. in the defendant’s valve, the valve proper 1s an an- 
nulus, andthe extended surface is a disc inside of the an- 
] 2. 4 + : S *y + . > +* . ~< ° *7 ¥ ] ; s : ) 
nulus. But this is. a mere interchange of torm between 
the valve proper and the extended surface, within the 
| 
skill of an ordinary mechanic. 
] ry 7 ad instil ENE cies, Veal nave 
There is one structural difference between the two | 
valves. which is now to be mentioned. In the Richard- 
1 i] , ; . “¢ ‘ . i a ’ 71 ” f 
son valve, all the steam which escapes into the open alt 
escapes from the huddling chamber, through a stricture | 
which is smaller than the aperture at the ground-joint. 
| } r ? } - . . a ee 
In the defendant’s valve. the valve proper has two ground- 
‘ Fs 
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nts, one at the inner periphery of the annulus, and the 
her at’ its outer periphery, . and ouly a part ot the steam. 
namely, that which passes through one of the ground- 
;oints, passes into the huddling chamber and then through 
the stricture, the other part of the steam passes directly 


1 ER. eee raf ae | ee 
from the boiler into the air, through the other ground- 
oe BEB * 1] . ny ; + Pa new eal wag 
pont But all of that part of the steam which passes into 


e 

the huddlino chamber and under the extended surtace. 
e” 

passes through the constriction at the extremity of such 


chamber, in both valves, the difference being only one of 


degree, but with the same mode of operation. 


Richardson's invention brought to success what prior 
inventors had essayed and partly accomplished. He 


iid 
used some things which had been used before, but he add- 


ed just that which was necessary to make the whole a 
practically valuable and economical apparatus. The fact 
that the known valves were not used, and the speedy and 
extensive adoption of Richardson’s valve, are facts in 
harmony with the evidence that his valve contains just 
what the prior valves lacked, and go to support the con- 
clusion at which we have arrived on the question of nov- 
elty. When the ideas necessary to success are made 
known, and a structure embodying those ideas is given to 
the world, it is easy for the skillful mechanic to vary the 
form by mechanism which is equivalent, and is, therefore. 
ina case of this kind, an infringement. 

It follows. from these views. that the decrees of the 
Circuit Court must be reversed. and each case be _ re- 
manded to that court, with a direction to enter a decreé 
sustaining the validity of the patent sued on, and decree- 


a) 


ngement, and awarding an account of profits and 


—— «© 


ng intr 
damages, as prayed for, and to take such further. pro- 
ceedings as may be proper and not inconsistent with this 
opinion, and with the further direction. as to the suit 
brought on the patent of 1869, to grant a perpetual in- 
junction, according to the praver of the bill. 
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As TO THE Ht XPERIMENTAL HK XHIBIT IN THIS CASE OF 


THE RICHARDSON PATENT OF I866. 


| 4h =. ees i ci 7 eS. 
i. ine defendant S experimenta! exhibit ol this 


patent 1S not only In fair, Dut 1t 18 1n strict accordance with 


+. 


1, ‘ + 94 lf ssrittinotannime L, - . ntap. or 
tne patent itseif, notwithstanding the mathematical critic- 
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SeSERPE . a, eh = ee a ae 1. | 2 Joes a 5 
isms raised in appellant’s brief that the huddling chambe1 
Sie ey EE. — f) wi ~4 ] . Ps ’ - Pe fe 
of the exhibit 1s constructed on /zear dimensions. 
| he complainant’s experimental exhibit of this 
iy / ° *. 7 : , . > 7 P . 
patent of 1866, with which complainant’s expert obtains 


? 


fc 
iScil 


{ a ; ) : a ss ee Ss ‘ ] P : H 
successtul results. 1s widely varied from the patent itsel 
and is more nearly like the old Webste1 patent than like 


} ? os } ve 
une patent which it purports to represent. 
a B 


It is conceded that the valve with which defendant 
experimented, the measurements of which are given with 
the greatest detail on page 204 of the record, was made 
“exactly proportional” by linear dimensions to the Rich- 
ardson patent of 1866. ‘The criticism of complainant’s 
counsel is that this does not give a proper cubic contents 
for the huddling chamber. ‘This criticism is not well 
taken upon any mathematical or practical theory, but is 
purely captious, and its effect, whether intentional or not, 
is to radically deceive this court. 

If the dimensions of this exhibit are ‘exactly pro- 
portional by linear dimensions” to the patent, it neces- 
sarily follows, by very trite geometrical laws, that all 
area are “ exactly proportional” to the sguares of their 
like dimensions ; and that all cubic contents are “ exactly 
proportional ” to the cudes of their like dimensions; which 
is the thing complainant’s counsel is contending for. 
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If diameters, which are linear dimensions, are, as 
they are admitted to be, * exactly proportional,” then 
areas bounded by circles of such diameters are also ex- 
-actly proportional to the squares of these diameters. The 
width and height of a cross section of the huddling cham- 
ber being exact linear dimensions (as admitted) the areas 
of such cross sections are necessarily also exactly propor- 
ioned to the squares of these like dimensions. The cir- 
cumference of the huddling chamber in the middle of its 
width being exact and correct, 1t necessarily follows that 
the cubic contents of this chamber in the exhibit and in 
the ‘patent (which is found by multiplying the area of 
cross section expressed in terms of a square inch by the 
circumference in linear inches), must be exactly propor- 
tional to the cubes of any like dimensions. 

Complainant’s exhibit and the patent drawing has a 
steam way from the boiler of 2.25 inches diameter. De- 
fendant’s exhibit has a steam-way intended to be one 
inch diameter (being the size of valve most frequently 


desired and used). but accidentally it 1s ove-hundredth of 


an ich of less diameter, to-wit: O.g9 1n., this being as 
the machinist could work. | 

Taking the dimensions given in this record now in 
point, and we find the following 


RR ATIOS. 


|Linear dimension first powers; areas second powers; 


cubic capacities third powers. 


lLinear dimension, 0.gg to 2.25. ag . te. 
\reas el a ie “i O.QsO01 tO 5 .( O25 Q, 1936 to I. 
Cubic capacities - 0.9703 to II.3gQO00 0.0552 to I. 


First as to areas: Line 5, column 6, p. 204, the area 
of the huddling chamber is given as 8.5012, and8.5012 x 
.1926 (above ratio ) 1.6458,* which agree with the 
fimures in column 3, line 5. 


The criticism is that this dimension. for the size of 


Nove. —There is a misprint in the wecord in this Court in line 5, 
on 8. It is printed 1.6548, but should be, according to the original 


} 
5 
record, 1.6405. 


o| Now, the actual and 
accurate measurement of this dimension (line 5, column 
9, p. 204) instead of being 1. WP ate Is 1.7203, which actual 
and accurate measurement of the thing used, instead of 
being less is larger than he patent calls for, and is, in 
fact, four per cent. larger. 

The patent says (p.65) that * * “the circular 
or annular chamber D, D. whose transverse section. 
shown in the figure, may be of any destrable form or 
S7Z€. 


stricture used. is not lar ve enoug 


But the areas of cross section of the chamber D on 
a radial line in the patent and in defendant’s exhibit are 
substantially proportional, the proportion for the patent 
being, line 10, column 8, .0079, and for the exhibit, line 
10, column g, .ooSo0, or a difference of one ten thousandth 
of an inch. ‘The correctness of the computations by 
which these proportion: il sizes given in said table are ar- 
rived at is not questioned and can not be. 

[It follows that defendants’ exhibit of the Richardson 
patent of 1866 (0.99 in. steamway) corresponds exactly 
with the original Richardson drawing as to hezgehth, width 
and area of cross-section of the chamber D. 

Second. As to cubic capacities: -(See line 12, p. 
204. ) 

he center of gravity of the area of 
of this huddling chamber being in the middle of its width 


Cross section 


ea of cross section in terms of a square inch acted: 
plied by the length of a circumference at the middle of 
ith in linear inches will give the cubic contents. 

In the 24% inch valve, column 6, the area of cross- 
] 


section 1S 0408 square inches (line 10). and the circum- 


ce rence, corre sponding to the diameter at centre of cham- 

- D (line 9), is 3.03 x 3.1416 -9.519 inches, and .0408 
satiate x 9.519 inches, 0.3884 cubic inches, as in 
column 6, line If. } 

Again, in the one inch valve, column 9g, the area of 
cross-section is .oo80 square inches (line 10), and the cir- 
cumference, corresponding to the diameter at centre of 
chamber D (line 9), 1s 1.36 x 3.1416 1.2725 inches, and 
0080 squared by X 3s 4#8 .0342 cubic inches. But the 


ratio of the cubes of .0.g9 inches, and 2.25 inches, 1s 


cckataklh sec, eee Lethes 
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.0525 to I (supra), and .3854 X .0552 .0331——sub- 


stantially the same as .0342—the difference is only 3 per 
cent.; and again, the capacity of the .gg inch exhibit 1s, 
in this respect, a trifle eveater than strict proportion of 
cubes of like dimension demands, instead of being smaller 
as charged. 

Complainant’s counsel in the brief now filed further 
says that “for one-fifth of the hfting area and one-fifth 


of the additional area, there was provided (in defendant’s 


exhibit, ““* * a stricture of 11-25th of the area, and a 
“spring of the same proportionate tension,” shown in 
the patent. This 1s substantially true, but is on a par 
with the other captious and misleading objections which 
have been made to every practical, fair experiment which 
has been tried by defendant. ‘The criticism is not that 
this stricture did not retard and retain in the huddling 
chamber a suflicient amount of steam to raise the valve 
with a pop, for the valve was so raised and did pop at 
the proper point. This criticism, if of any merit what- 
ever and plainly stated, is this: that the stricture in de- 
fendant’s exhibit was too large for the closing operation 
of a valve of that size, that is, that in the closing opera- 
tion it did not let out steam enough to close the valve at 
the proper point. If the stricture had been made rigor- 
ously to the arithmetic proportions, .207 inches wide, 
which is less than half as large in area as it was actually 
made, the reduction of pressure before closing would 
most manifestly have been far greater, and instead of be- 
ing from 16 to 38 per cent. of the boiler pressure, would 
have been nearly 50 per cent. 

The only two proportions suggested in this patent 
are, first, between the additional and the supplemental 
area (in which the exhibit as above shown was exactly 
proportional); and second, between the stricture and the 
spring, which proportion was also accurately and abso- 
lutely followed, the stricture in the exhibit being 1—64th 
of an inch wide, and the spring used being, as conceded, 


a spring of ordinary tension. 


net a. 


I] 


Complainant’s exhibit, with which good results were 
attained by complainant’s expert, and which appears illus- 
trated on page 7 of complainant’s brief, is widely varied 
from the patent drawing of a 2% inch valve in the most 
essential feature, to-wit: «the lap,” or overlap of the lip 
or flange, c, c, below the upper surface of the extended 
valve seat, E, KE. This exhibit and drawing were con- 
fessed to be faulty in this regard at the hearing at Cir- 


— 


. < o> 
cuit and was apologized for, yet 1t 18s noW again with ef- 
trontery asserted (Complainant’s brief, p. 5) that it is 
‘made exactly according to the measurement of the 


a « 


patent. 

This overlap, compiainant’s expert witness Forbes 
savs (p. 204, line 15, column. 5) should be, according to 
the patent drawing, 2% times the width of the stricture, 
2). Now the * stricture ” is, in this exhibit, 1-64 


(as § to 
: 5 = . ee | -* - cic | = > | ~ ‘ ] . f 7 nin ~ " . ] . 
ncn, Which, expressed in dec imais to foul places, equais 


0186 inches. and this multiphed by s and divided by 2 


+ 


. : . . : ae : 5 | a ~~ : a m7 ae . ¥ \ 
G1Ves .O39g 1n¢ hes as the “iap or ove! lap (-OI5OX 5 0309 ) 
rn 1. | ; Sh ee ae nee. Ve are. , 
[Chen when the valve should be so tar lifted as to bring 
tne 1ower ¢ do or the hp, c, « up level with the plane of 


j ] ieee oe . 2 ; ~ } igatr »] ' ee 

ec. Otne:?r wall of the ‘+ stricture. z. e.. the level uppel 
; ] . r ] " ’ " . ] > 1 P - w » 4 4] > 
surface of the extended valve-seat. the Opening at the 


} . . " J - ge ee _ amare , ry ; } . 
cround soint would be vertically O49 inches, and the 


= ee : ee 
pening atl rig inr ingies to tn surfaces of the eround- 
joint, 7. ¢., the thickness of the open space for the flow 
of steam out of the boiler into the huddling chamber, 

} ld he ak he h 7. cieva ee ‘ C) 0270 ) that 1< 
WOUILC ‘Bil 2 fO bit’ it, (-{VU; ‘ “US9 a J ~ at is. 
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(-36 of an inch, almost equal to the well Known fraction 
[-32 inch, which may be measured with any pocket rule 
or carpenter's rule. 

Put three slips of cardboard .0276 inch thick on the 
beveled valve-seat. and set the valve on these strips, 


= ‘ rs ; i < ] Dae, - . . / ‘ vy ae = 
armiy. Che valve will be raised from its seat O39 ncn 


the true Richardson *«lap”—and the lower edge of 


ec» 


' : ie *11 - / oe : ] ] ne P . 
ree fr, ©. Ca W111] be raised LOOT the extended vVaive-Seat 


> alte ts inate ld, 


Made with Richardson’s lap, .03%9 inches, this exhibit 
would reduce t pressure 30 to 40 per cent. below in1- 
tial pressure before it would close. 

T4 a : : R 7 4 : i. . : ; ; 

it thus appears that detendant’s embodiment 1s. and 

complainant’s embodiment is not, a fair representation of 


; 
the Richardson patent of 1866, and that with it the closing 
action of the valve can not be obtained. without the loss 


©” from sixteen to thirty-eight 


of working pressure bein 
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